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Before Mr, Justice S. K. Ghose and Mr. Justice 
G, D. McNair. 


AKHILBANDHU GUHA AND OTHERS 
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SŘIMATI SURADHANI DEBYA CHOUDHURANI 
AND ANOTHER, * 2 


Mortgage suit—Parties ~Prior mortgagee, if a necessary party, in a suit 
for sale by puisne mortgagee —Suit by puisne mortgagee impleading prior 
mortgages —Puisne mortgagee not offering to redeem the prior mortgagee— 
Prior mortgagee, if affected by decree for sale—Civil Procedure Code (Act 
V of 1g08),O 34 R. 4 Sub-Rule (4), 12, Sch. I App. D. forms gand 10— 
Additional property mortgaged subsequently to prior mortgagee—Prior 
mortgagee, if entitled to get a personal decree in such suit—Burden of proof 
~~ Deed executed by Purdanashin lady. 


A puisne mortgagee has the right to redeem a prior mortgage and a prior 
mortgagee has the right to foreclose a puisne mortgage. All persons having 
interest in the right of redemption or in the mortgage security are proper 
parties in a suit relating to mortgage. But under Explanation to Rule r 
order 34 of the Code of Civil Procedure, a prior mortgagee is no longer a 
necessary party. An omission to implead a puisne mortgagee does not affect 
his rights. But where he is impleaded the provisions of Order 34 Rule 4 Sub- 
Rule (4) of the Code of Civil Procedure apply and a decree isto be drawn 
up as provided therein. A prior mortgagee, though not a necessary party, may 
be impleaded and where a puisne mortgagee offers to redeem the prior mortgagee, 
a decree should follow. But where the puisne mortgagee impleads the prior mort- 
gagee but does not offer to redeem, the prior mortgagee is not affected by the 
decree in that suit as the sale, if held, will be subject to his mortgage. 


Radha Kishun v. Khurshed Hossein (1) referred to. 


*Appeals from Original Decree Nos. 2 and 164 of 1934, against the decree 
of D, N. Sen Gupta, Esq., Subordinate Judge, rst Court, of Mymensingh, dated 
the a7th February, 1933. 
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Order 34 Rule 4 Sub-Rule 4 relatesto the same property which is the sub- 
ject matter of the mortgage whether as between the mortgagor and the 
mortgagee or as amongst successive mortgagees. 


Form No. 10 of Appendix D, Schedule I of the Code of Civil Procedure, 
1908, applies toa case where the plaintiff sues for redemption of the prior 
mortgage and foreclose or sale on subsequent mortgage and paragraph 4 pro- 
vides that the first mortgagee shall be at liberty to apply to the Court that the 
suit be dismissed or for a final decree in case there is default of payment of the 
amount due to him (the first mortgagee). 


In forms 9 to 11 of Appendix D, Schedule I of the Code of Civil Procedure, 
1908, the refereace is to the same mortgage property. 


As the forms in Appendix D in the Code of Civil Procedure, 1g0®, may 
be used with such variations as the circumstances of the case may require, a 
Court is not divested of a discretion to make an order in accordance with the 
circumstances of the case. 


Order 34 R, 12 of the Code of Civil Procedure, ge applies where the prior 
mortgage is not sought to be redeemed. 


The onus is on the party who sets up the deed executed by a purdanashin 
lady to satisfy the Court that it had been explained to her and understood 
by her. 

Defendant No. 1 executed a mortgage of property A in favour of defendants 
Nos 3 to6. Subsequently the same property was mortgaged to the plaintiff, 
Defendant No 1 then mortgaged the properties A and B to defendants Nos. 
3 to 6. In a suit on mortgage, the plaintiff made defendants Nos 3 to 6 
parties, and prayed that the property forming the subject matter of the prior 
mortgage to defendants Nos 3 to 6 be sold last of all. Defendants Nos. 3 to 
6 pleaded that the plaintif was not entitled to pray for a decree for the auction 
sale of the property except by redemption of the mortgage executed in 
their favour : 


Held, that defendants Nos. 3 to 6 were not entitled as of right to geta 
decree in form 10, Appendix D, Schedule I of the Code of Civ Procedure, 
1¢08, in respect of the property covered by the prior mortgage in their favour 
and that, having regard to the facts of the case, a decree in Form 9, Appendix 
D, Schedule I of the Code, was a proper one. 


A decree in favour of the prior mortgagee in accordance with Form No. 10, 
Appendix D, first Schedule of the Code of Civil Procedure, 1908, might result 
in hampering the relief which the plaintiff was entitled to get in bis suit. On 
the other hand this was not a case where the priority of tke mortgagee in 
respect of his mortgage In any way impugned, the decree in form No.9 
could not affect the rights as such nor could it be sald that the prior mort- 
gagees were bound to assert their right as prior mortgagees on the ground that 
the decree would be construed -as res judicata as against them. With regard 
to the position of subsequent mortgagees, they were brought in the suit simply 
for the purpose of recieving any surplus sale proceeds or of redeeming and 
that they could not take any independent action and treat the decrea as 


in other respects in their favour. The prior mortgagees would not be affected 
by decree for sale, 


\ 
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Sarat v. M. M. Nakapiet (1) referred to. 
That defendants Nos. 3 to 6 should not be given liberty to apply for sale of 


preperty B mortgaged to them. 

That if the property B be excluded, defendants Nos. 3 to 6 were not entitled 
to a personal decree [See [ara 4 cl (iv) of form 9 in Appendix D of the Code of 
Civil Procedure, 1908}. 

Appeal by Defendants Nos, 3 to 6 in Appeal No. 2 of 1934 and 
by Defendant No. 1 in Appeal No. 164 of 1934. 


Suit on mortgage. 


Messrs. Atul Chandra Gutta, Ramendra Chandra Roy and 
Hiran Kumar Roy for the Appellants in No. 2 of 1934. 


Dr. Nares Chandra Sen Gupta, Messrs. Jitendra Kumar 
Sen Gupta, Dinesh Chandra Roy and Bansori Lal Sarkar for 
the Appellant in No. 164 of 1934. 


Méessts, Amarendra Nath Bose and Sachindra Kumar Roy, Dr. 
Nares Chandra Sen Gupta, Messrs. Bansori Lal Sarkar, Dinesh 
Chandra Roy, Birendra Kumar Dey and Jitendra Kumar Sen 
Gupta for the Respondents in No. 2 of 1934. 


Messrs. Atul Chandra Gupta, Ramendra Chandra Roy, Amar- 
endra: Nath Bose and Sachindra Kumar Rey for the Respondents 
in No. 164 of 1934. 

CG AV 

The following judgments wera delivered : 

S. K. Ghose J :-—These two appeals arise out of a judgment 
and decree ina suit upon a mortgage which was brought under 
the following circumstances: Defendant No. r is the proprietor 
of an estate, defendant No. 2 who died pending the hearing of 
the suit, defendant No. 1 being substituted in her place, was the 
widow of defendant No. 1’s grand-father. Defendant No. t on 
attaining majority executed a deed of trust in favour of defendant 
No. 2 for the management of the estate. From rgr4 onwards, 
defendants Nos. 1 and 2 together executed eight mortgage bonds 
as follows: Between 1914 and ig17 they executed four mort» 
gage bonds in favour of the Maharaj. of Mymensingh. On the 
18th March, 1918, they executed the fifth mortgage bond in 
favour of the predecessor of defendants Nos. 3 to 6 vide Ext. S. 
in .respect of properties which are mentioned in paragraph 4 of 
the plaint, By this bond defendants Nos. 3 to 6 were subrogated 
to ‘the first mortgage in favour of the Maharaja. On the 18th 
August, 1918, the sixth mortgage bond which was in favour of the 


{1) (1910) I. L, R. 37 Calc, 907. 
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plaintiff vide Ext. 1 was executed and by this document the plain- 
tiff was subrogated to mortgages Nos. 2 to 4 in favour of the Maha- 
raja. On the 16th April, 1920, the seventh mortgage which was in 
favour of defendants Nos. 3 to 6 vide Ex, R was executed. The 
eighth mortgage and the third one in favour of the same defen- 
dants vide Ex. T was executed on the ryth February, 1923. 
This mortgage comprised all the properties comprised in the 
previous mortgages and also a new property which is described 
as Bailor House. So it happened that in respect of the plaintifi’s 
mortgage, defendants Nos. 3 to 6 came to be in the position of 
prior mortgagees with regard to certain properties, and subsequent 
mortgagees with regard to the remaining properties, as also with 
regard to an additional property. Plaintiff in her plaint while 
impleading all the defendants mentioned all the mortgages executed 
in favour of defendants Nos. 3 to 6. According to the statements 
made in paragraphs 3 and 4 of the plaint these defendants were 
impleaded in order to give them an opportunity to consent to 
the order in which the mortgage properties were to be sold, 
plaintifi’s prayer being that the properties which formed the 
subject matter of the prior mortgage to defendants Nos. 3 to 6 
were to be sold last of all—vide paragraph 4 of the plaint. On 
the 4th June, 1931, defendants Nos. 3 to 6 filed a written state- 
thent in which they mentioned the mortgages in their favour and 
pleaded that the plaintiff was not entitled to pray for a decree 
for the auction sale of the properties except by redemption of the 
mortgages executed in favour of defendants Nos. 3 to 6 or their 
predecessor. On the 25th June, 1931, defendant No.1 filed a 
petition for time to file a written statement. This was rejected 
and in the course of the order the learned Subordinate Judge 
said: “He (defendant No. 1) had no right to look into the pro 
forma defendant’s written statement before filing his own. I 
allow two days’ time etc.” After this defendant No.1 did not 
file any written statement. On the 2oth June, 1931, defendant 
No. 2 filed her written statement. In the course of this she stated 
that the mortgage deed set up by the plaintiff was collusive, 
fraudulent and obtained by undue influence, that she, defendant 
No. 2, had no power to do anything against the will of defendant 
No, 1 who got whatever he liked to be done by defendant No. 2, 
Defendant No. 2 further stated that the mortgage deed in suit 
had been created by the officers of the Maharaja and the plaintiff 
in collusion with defendant No.1 and she was not aware whether 
defendant No. 1 had received the consideration or not, She 
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further pleaded that the claim was barred by limitation. In 
paragraph 12 of the written statement she pleaded that the plain- 
tiff could not put to sale any of the properties without redeeming 
the prior mortgages, On the 6th July, 1931, an additional written 
statement was filed by defendants Nos. 3 to 6 in which they gave 
details of the prior and subsequent mortgages executed in their 
favour by defendants Nos. 1 and 2 and they also made a detailed 
claim of the reliefs to which they were entitled. Defendant No. 
2 died on the 8th September, 1932, and defendant No. 1 was 
substituted in her place on the 13th September. On the ist 
November, 1932, defendant No. x prayed for permission to file 
Written statement. The order was as follows: “He is permitted 
to file written statement only on points raised by defendant No. 
2 and such written statement must be filed withina week from 
this date. No fresh ground of defence can be taken at this stage 
by defendant No.1.” Onthe 14th Novembcr, 1932, defendant 
No. 1 filed a written statement professing to be a party substi- 
tuted in place of defendant No. 2. Inthe course of that written 
statement he averred that the properties were subject to various 
other interests, that defendants Nos. 3 to 6 were not entitled to 
get any decree against defendant No. x in the present suit, that 
the agreement as to payment of compound interest as embodied 
in the deeds filed by defendants Nos. 3 to 6 was opposed to law, 
that the claim of defendants Nos. 3 to 6 was barred by limitation, 
that the amounts mentioned by the plaintiff and defendants Nos. 
3 to 6 were not due to them and that in general all the objections 
made by defendant No, 2 would apply to the claim of defendants 
Nos. 3 to 6. In paragraph 13 of tbis written statement defendant 
No. xı further stated that the written statement of defendants Nos. 
3to6 had been filed in the form of a plaint and the same could 
be considered as a plaint according to law. In paragraph 16 
it is stated as follows :—‘Be it stated that if the defendants Nos. 
3 to 6 bring a separate suit, I shall be entitled te raise all the 
objections that can be made against their claim and I file this 
written statement reserving my rights to put in objections, The 
same shall not be affected in any way by any statement made in 
this written statement.” On the 19th November, 1932, the learned 
Subordinate Judge appears to have considered the wirtten state- 
ment and he made an order in the course of which he directed 
that paragraphs 5 to 7 in the written statement of defendant No. 
t referred to last would not be admitted as defence in the suit 
as they contained issues of interest in which the mortgagor had 
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no share. He further said that paragraph rı was practically 
equivalent to paragraph 11 of defendant No. a’s written statement 
in effect though not in detail and he recorded an order as follows: 
“I shall take evidence regarding these payments if the suit is 
otherwise liable to be barred by limitation etc.” 


Finally, the suit came to hearing on issues which had been 
framed as early as the 18th July, r931. As regaads the plain- 
tif’s mortgage bond in suit the learned Subordinate Judge has 
held that the defendant Nc. 2 was fully aware of the nature of 
the document, but that she was not aware that there was a stipula- 
tion in it to the effect that in case the entire amount due should 
not be realised by sale of the mortgage properties the balance 
would be realised by sale of her other properties. To that extent 


‘the learned Judge held that the defendant No. 2 did not under- 


stand the contents of the document and that therefore defendant 
No. 2 was not personally liable, but that defendant No. 1 was. 
He also held the defendants had received full amount of the 
consideration money. Upon these findings the learned Subordi- 
nate Judge decreed the suit. Astothe form of the decree and 
the relief to which defendants Nos. 3 to 6 were entitled the 
learned Subordinate Judge proceeded to make the order as 
follows. He held that the plaintiff not having prayed for redemp- 
tion of the prior mortgage in favour of defendants Nos, 3 to 6 the 
decree should not be in Form Ne. ro, but that it should be in 
Form No.9, As regards the prior mortgage in question under 
Ext, S he directed that necessary action would be taken under rule 
12, Order 34 of the Civil Procedure Code if application was made 
by any of the parties and defendants Nos. 3 to 6 give their con- 
sent. He refused the prayer of defendants Nor. 3 to 6 that 
they should be given liberty to apply for sale of the additional 
property mortgaged by Ext. T and he also refused them liberty 
to apply for a personal decree. On these findings he directed 
that a decree be drawn up in Form No.9 with the necessary 
variations. Against that judgment F. A. 2 of 1934 has been filed 
by defendants Nos. 3 to 6 and F. A. 164 of 1934 has been filed by 
defendant No. 1. 


Following the order of argument I take up First Appeal No. 2 
filed by defendants Nos. 3 to 6. It is resisted both by the 
plaintiff and by defendent No.1. Tie grounds urged in support 
of the appeal are ; first, that the learned Judge below has erred in 
hot passing a decree in accordance with Form No. ro Appendix D 
of the Code of Civil Procedure ; Secondly, that he has erred in 
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not providing for a personal decree in favour of these appellants Crm. 
and, thirdly, that he has erred in not providing in the decree 1936. 
for the sale, if neczssary, of the additional property which was  Akhilbandbu Guha 


mortgaged by the document Ext, T, Sm Sura chant 


Itake up first the question regarding the properties covered Debya Choudbarani. 
by the prior mortgage in favour of defendants Nos. 3 to 6 by S. K. Ghose, g, 
Ext. S. Now with regard to the rights accruing as between a =, 
mortgagor and successive mortgagees it is relevant to remember 
that puisne mortgagee has the right to redeem a prior mortgage 
and a prior mortgagee has the right to foreclose a puisne mortgage. 
All persons having interest in the right of redemption or in the 
mortgage security are proper parties in a suit relating to mortgage, 
But the Explanation to order 34, 1ule 1 of the Civil Procedure 
Code makes it clear that a prior mortgagee is no longer a neces- 
sary party as was held in some decisions under section 85 of the 
old Transfer of Property Act. Even now the omission to implead 
a puisne mortgagee does not affect his rights. But where he is 
impleaded the provisions of Order 34, rule 4 sub-rule (4) apply and 
decree is to be drawn up as provided fur therein. Mr, Gupta for 
the appellants defendants Nos. 3 to 6 has contended that in such 
a case the Court is bound to adopt one of the forms, namely, 
Forms Nos. 9, ro and rr which are mentioned in the aforesaid 
sub-rule and which would be suitable to the case and to give a 
decree in respect of the parties to the suit. The expression 
“parties to the suit” no doubt includes a prior mortgagee where 
impleaded. Mr, Gupta has pointed out that even under the law 
as it stood before the amendment of 1929 of rule 4, some High 
Courts found it necessary to use the form such as Form No. 55 
of the Madras High Court. That refers to a decree in a suit by 
a second mortgagee against the first mortgagee and the mortgagor 
when the first mortgagee consents to a sale free from his mortgage. 
That does not carry the matter further than the provisions of rule 
12 which applies where the prior mortgage is not sought to be re- 
deemed and therefore there is no mortgage decree in respect of the 
prior mortgage. Mr. Gupta has further contended that the 
learned Judge below was wrong in thinking that the Forms in 
Appendix D have not the same statutory force as the rules in the 
body of the Code ; that under sub-rule (4) of Rule 4 one has to 
look to Forms 9 to 11 for the adjudication of the rights of the par- 
ties ; and that while the provision in Order 48 rule 3 is a general 
one with respect to the Forms given in the Appendix sub-rule (4) of 
Order 34, rule 4 contains a special provision ‘with regard to the 
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use of Forms Nos. 9 to rz in the matter of drawing up of a decree. 
But it is to be noted that in either case it is expressly stated that 
the Forms way be used with such variations as the circumstances 
of the case may require. Therefore even in the words of the 
statute upon which Mr. Gupta has relied it cannot be said that 
the Court is divested of a discretion to make an order in accor- 
dance with the circumstances of the case. A prior mortgagee, 
it is to be remembered, though not a necessary party may be 
impleaded and where the plaintiff offers to redeem the prior 
mortgage no doubt a decree should follow. But if the plaintiff 
impleads the prior mortgagee and at the same time he does not 
offer to redeem his mortgage, the prior mortgagee is not affected 
by the decree in that suit because the sale, if held, will be subject 
to his mortgage. This was the effect of the decision in the case 
of Radha Kishun v. Khusrshed Hossein (1), to which reference has 
been made in the course of the argument. Now, in the present 
case the plaintiff does not profess to join the prior mortgagee as 
such. He has simply mentioned the prior mortgagee in order to 
give defendants Nos. 3 to 6 an opportunity to settle the order in 
which the properties should be sold. The plaintiff does not offer 
to redeem the prior mortgage and he does not object tothe de- 
cree as made by the Subordinate Judge which is consistent with the 
provisions of Order 34, rule 12. But it is stated by the learned 
Advocate for the plaintiff respondent in this Court that the plain- 
tiff objects to a mortgage decree if drawn up in Form No. 10 in 
favour of defendants Nos. 3 to 6, because in that case a liability 
would be thrown upon the plaintiff to redeem the prior mortgage 
and it may be difficult for her to comply with that direction. Mr. 
Gupta’s contention is that, since defendants Nos. 3 to 6 are ask- 
ing to be redeemed, a mortgage decree should be made in their 
favour as provided for in Form No. 10, because the scope and ob- 
ject of rule r of Order 34 is to avoid multiplicity of suits. Mr. 
Gupta cannot put it at anything higher than that. But on the other 
hand the Court cannot overlook the position of the plaintiff. It 
is for the plaintiff to seek relief and a decree in favour of the prior 
mortgagee as such in accordance with Form No, ro may result in 
hampering the relief which the plaintiff is entitled to get in her 
suit. On the other hand this is not a case where the priority of 
defendants Nos. 3 to 6 in respect of their mortgage is in any way 
impugned and as I have mentioned already the decree as given by 


(1) (1919) L L. R.-47 Cale. 663. 
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the Subordinate Judge cannot affect their rights as such, nor can Civit, 
it be said that defendants Nos. 3 to 6 in this suit are bound to 1936. 


assert their rigbts as prior mortgagees on the ground that the de- Akhilbandha Guha 
cree will be construed as res judicata against them, With regard 

to the position of a subsequent mortgagee, it has been held that he bere Sern 
is brought in the suit simply for the purpose of receiving any 
surplus sale proceeds or of redeeming and that he cannot take 
any independent action and treat the decree as in other respects 
in his favour [Sarat Chanda Roy Chowdhry v. M. M.Nahapiet 
(1)]. The first mortgagee is in a better position because he has a 
paramount title and will not be affected by decree for sale. Look- 
ing to Form No. 10 of Appendix D, it will be clear that it applies 
to a case where plaintilf sues for redemption of the prior mortgage 
and foreclosure or sale on subsequent mortgage and paragraph 
4 provides that defendant No. 2, first mortgagee shall be at liberty 
to apply to the Court that the suit be dismissed or for a final decree 
in case there is default of payment of the amount due to defen- 
tant No.2. Inthis view.it seemsto me that defendants Nos. 
3 to 6 are not entitled as of right to get a decree in Form No. ro 
in respect of the properties covered by the prior mortgage, and that, 
having regard to the facts of the case, the Court acted properly in 
refusing to give such a decree. 

On this question it is proper also not to overlook the attitude 
of defendant No. r. Dr. Sen Gupta appearing for that defendant 
in this Court has contended that what the defendant No. 1 wants 
is a proper adjudication of all the claims upon all the mortgages, 
but his complaint is that the defence of defendants Nos. 3 to 6 
was put forward asa plaint ; that they were liable to pay court- 
fees, and that the defence of defendant No. 1 was shut out by the 
trial Court. The question of court-fees does not appear to have 
been urged before the trial Court although, as I have mentioned 
already, in the written statement filed on the r4th November, 
1932, paragraph 13, it is stated that the written statement of defen- 
dants Noe. 3 to 6 had been filed in the form of a plaint. As 
regards the defence of defendant No.1 or of defendant No. 2 
with regard to the mortgages in favour of defendants Nos. 3 to 6, 
I have already referred tothe order made by the learned Subor- 
dinate Judge, namely, Order Nc. 5 dated the 25th June, 1931, 
on thé order sheet. Mr. Gupta conceded that this orcer was 
wrong but he has contended that the Subordinate Judge set it 
right by a subsequent order, namely, Order No. 45 dated the rgth 
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November, 1932. A perusal of this order, however, shows that 
the learned Judge did not really go back on his previous order 
by which he directed that the principal defendant had no right 
to look into the written statement of defendants Nos. 3 to 6. By the 
subsequent order he allowed the defence in paragraph tr of the 
written statement of the 14th November, 1932 to be considered 
as being practically equivalent to paragraph rz cf the written 
statement filed by defendant No. 2, But all the time the defence, 
which was considered by the tral Court, was confined to the 
question with regard to the plaintifl’s mortgage in suit; it was 
not considered with regard to mortgages in favour of defendants 
Nos. 3 to 6. Thus when the learned Judge remarked in his judg- 
ment that “defendant Nc. 1 has no defence,” he was not thinking 
apparently of the defence with regard to the mortgages in favour 
of defendants Nos. 3 to 6. Mr. Gupta has contended that really 
no mischief was done because evidence regarding the other bonds 
was led, But the only issue was Issue No. 4 which was drawn 
up at an early stage of the case ani upon this issue the decision 
was a summary one. The learned Judge remarked as follows: 
“No objection has been raised as to the correctness of the accounts 
furnished by the mortgagees and subject to any arithmetical 
mistake being detected hereafter, I decide Issue No. 4 in accor- 
dance with such acccunts,” In these circumstances, I think 
that the contention of Mr. Gupta cannct be accepted and a decree 
cannot be made in Form No. 1o in favour of the prior mortgage 
of defendants Nos. 3 to 6. 

With regard to the properties covered by the subsequent 
mortgage, Ext. T the question is whether the defendants Nos. 3 
to 6 should have been given liberty to apply for the sale of the 
additional property. Here again Mr. Gupta has relied upon 
the forms which are mentioned in Order 34, rule 4, sub-rule (4). 
But on the other hand, it is to be remembered that those provi- 
sions relate to the same property which is the subject matter of 
the mortgage whether as between the mortgagor and the mortgagee 
Or as amongst successive mortgagees, In Forms Nos. 9 to 11 
the reference is to the same mortgage property. Dr. Sen Gupta 
has pointed out that under section 67 A of the Transfer of Property 
Act, which is really procedural, a mortgagee is bound to bring 
one suit on several mortgages, so that if defendants Nos. 3 to 6 
are to sue they would have to sue upon all the three mortgages ; 
and that they cannot, simply because they are made defendants. 
in the plaintifi’s suit, be placed in a better position and be 
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entitled to get a mortgage decree in respect of a property which aa 


is not included in the mortgage in favour of the plaintiff. This 1936, 

is confirmed by the decision in the cases of Sarat Chandra Roy Mego Guha 

Choudhry v, M. M. Nahapiet (1) and Kalipada Mukherji v. v. 

Basantakumar Datta (2). Mr. Guptas contention is that these baa T 

cages proceed on the footing that a subsequent mortgagee cannot & Chow r 

get a personal decree. This argument is open to the criticism ` ` mee 

tbat it is an argument in a circle, Further, there may be other 

encumbrancers with regard to an additional property and itis not 

possible to implead them in the plaintiffs suit. Upon all these 

considerations it seems to me that the learned Judge was right 

in excluding the additional property. ° 
Then as regards the question of personal decree in favour of == : 

defendants Nos. 3 to 6 it follows that if the Ext. T, property gga 







decree. This view is consistent- with Seach 4, clausd is j 

Form No. 9 in Appendix D of the Code of Civil ProceduÑ k j 

learned Judge below was not quite right in saying that t Nhe aH Os 4 

as asked for by defendants Nos. 3 to 6 cannot be given becam Ait i 

the directions in Form No. ọ giving such a right to the subsequent 

mortgagee are not supported by the provisions of rule 6, Mr. 

Gupta has contended that rule 6 is not exhaustive and it does not 

exclude the rights of a defendant when he is the mortgagee. | PLS72. 

But this presupposes that there is a decree in favour of the plain- 

tif in Form No. 9 which, as I have said, cannot be applied iu 

respect of the property covered by Ext. T. In sucha case the 

Court is not bound to give a personal decree and in the present 

case there is no reason why such a decree should be given. Upon 

these considerations we think that Appeal No. 2 pete eE of Lay yo 

by defendants Nos. 3 to 6 must fail. It is dismissed with costs,~ me att w Ziz i 
Then I take up Appeal No. 164 of 1934 which is preferrédy ^ Acz fot on 

defendant No, r. The main ground upon which the mt e g 

% 





that appeal turns is that the Court was wrong in holding thabth 
defendant No. 2 was- bound by the mortgage bond Ext. 1 

favour of the plaintiff. It is pointed out that defendant No. 2 in 
her defence stated that the mortgage was collusive and fraudulent 
and obtained at the instance of defendant No, 1 whom defen- 
dant No. 1 had no power to resist. Defendant No. 2 being dead 
the same defence is raised by defendant No. 1, that is to say, 
defendant No. 1 is in the position of claiming to take advantage 
of his own wrong. Dr. Sen Gupta appearing for him in this 


(9 (1gto) L L. R. 37 Calc. 907. (2) (1930-31) I. L. R. 59 Calc. 117. 





I2 


Crv. 


1934. 
Sa 
‘Akhilbandhu Guha 


v. 
Sm. Suradhani 
Debya Choudhurani, 


— 


S. K. Ghose, F. 


- THE CALCUTTA LAW JOURNAL [Von LXV. 


Court has conceded that the argument is immoral, It may 
further be pointed out that in spite of the order of the learned 
Judge refusing to give defendant No. 1 opportunity to look into 
the defence of defendants Nos. 3 to 6 it was open to the defendant 
No. 1 to file his defence on the material point with regard to 
the mortgage in suit. But he filed no defence. On the contrary 
to all the mortgage bonds not only defendant No. 2, but defen- 
dant No. r wasa party. The learned Judge upon a considera- 
tion of the evidence which has been placed before us has 
found that the defendant No. 2 fully understood the nature 
of the mortgage bond, but that she did not understand 
that part of it which contains a stipulation which would bind 
her personally. We do not consider that this view is incon- 
sistent, having regard to the nature of the evidence. The main 
contention of Dr. Sen Gupta is that there is no evidence that the 
bond was explained to the lady. Now, as to the lady’s personal 
capacity there is abundant evidence that she was intelligent, ex- 
perienced, and used to managing the estate herself. This is evi- 
‘denced not only by the old document of 1854 vide Ext. C by 
which she was given power to adopt, but also by the subsequent 
document of 1891, namely, the will Ext. B which shows that the 
father of defendant No. 1 had confidence in the lady. Even more 
important is the trust deed of 1914 by which defendant No. r him- 
self made over the management of the properties to her. That 
deed no doubt states that the lady is very old, but this is accom- 
panied by statements to the effact that she is efficient and capa- 
ble of managing the affairs of the estate, and the mere fact that 
the trust deed was effected in her favour only goes to confirm this. 
There is evidence that she conld write very well. As to the cit 
cumstances under which the plaintiff’s bond came into existence it 
appears that first the money required for the stamp was raised by 
the promissory note which was executed both by defendants 
Nos, rand 2, For this purpose the lady was brought from Bai- 
lor House to a house in Mymensingh town. After that a draft bond 
was prepared and this was taken by the officers of defendant No. 2 
and subsequently endorsed by one of them at the house at which 
the defendant was staying. Among the people who were present 
at the execution of the document there were three pleaders, namely, 
a son of a retained pleader of the defendant No. r, plaintiff's wit- 
ness No, 2; and Jogendra Babu and Abinash Babu, other plea- 
ders, The Am-moktar of defendant No. 2D, W.6 was present 
and some officers of the defendants were present (D, Ws, 2 and 4). 
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On the side of the mortgagee plaintiff there were present the able 


plaintiffs Mukhtear and the pleader Abinash Sarkar. The nature 1936. 

of the transaction appears quite clearly from the recitals therein. Akbilbandhu Guha 
The three previous mortgages were recited a9 being paid up Sm. Suradbani 
and there were various detailed statements. That there -was Debya Choudburanl, 
payment of consideration is practically not challenged. Then 
it is noteworthy that subsequent to the execution of the document 
payments of interest were made from time to time by the admitted 
Am-mukhtear of the defendants. One of the endorsements 
bearing date the oih Sravan 1337 which contains a recital of the 
previous payments bears the signature of both the defendants, 
This was on the 25th July, 1930, and yet in the written statement 
filed on the 29th June, 1931, (vide paragraphs 6, 7 and 8) the 
objection is taken that the defendant No. 2 knew nothing and 
that everything was done by defendants No, 1. The entire oral 
evidence has been placed before us. Plaintifi’s witness No. 1, 
a retained Mukhtear of the plaintif an] one of the attesting 
witnesses, says that the document was read over to the executant 
before execution and that the lady was in full possession of her 
understanding and sie fully urderstood the contents of the 
document. This is corroborated by other attesting witnesses, 
namely, P. Ws. 2 and 8. The evidence on the other side is 
to the effect that the document was signed by the lady but that 
the contents were not explained to her. But we are not 
prepared to hold that evidence given on the side of the plaintiff 
should be disbelieved. Nodoubt the onus ison the party who 
sets up the deed executed by pardanashin lady to satisfy the 
Court that it had been explained to her and understood by 
her. In the present case having regard to the circumstances 
we think that the learned Judge was right in holding that 
defendant No. 2, as well as defendant No. 1, executed the docu- 
ment fully understanding what she was doing, although as 
held by the learned Judge she did not understand that 
there wasa stipulation making her personally liable. But that 
does not affect the main question. In this view the other 
points raised in this appeal do not require separate discussion. 

We accordingly hold agreeing with the learned Judge that 
Ex. 1 the mortgage in favour of the plaintiff wasa valid docu- 
ment and the suit has been rightly decreed. Appeal No. 164 must, 
therefore, stand dismissed with costs. 

In the result both the appeals are dismissed with costs. 

MeNair, J ;—I agree. 

A T. MÉ Appeals dismissed, 


S. K. Ghose, F, 
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Present: Zord Blanesburgh, Lord Thankerton and 
Sir Shadi Lal 


TALLURI VENKATA SESHAYYA AND OTHERS 
D. 
THADIKONDA KOTISWARA RAO AND OTHERS, 


[ ON APPEAL FROM THE HicH Court OF 
JUDICATURE AT Maneras ]. 


Res judicata—Previous litigation Bona fide—Plaintif’s conduct in previous 
suit—Fraud—Collusion—Gross negeigence—Froper inference from the facts 
—Fatlure to produce to the Courts in previous suit certain documents— 
Omission to tay plaintifs evidence before the High Court on appeal in 
previous suit— Proper inference from the facts —Civ.l Procedure Code, (Act 
V of 1908) s. 11, Expt. VL 


The plaintiffs as representing the general public sue for declaration that 
certain templis are public and for setting aside certain alienations. They charge 
the members of the founder’s family which is now represented by respondent 
No. 1, with breach of trust. The respondents, other than the first respondent, 
represent the interest of the alienees and they assert that the temples were 
private temples. That question had been before the Courts in a previous suit 
in 1831 which was dismissed by the District Judge in that suit who held that 
the temples were private' temples and that the public had no interest therein, 
An appeal from that decision was preferred to the High Court who dismissed 
the appeal. It was conceded by the present appellants that they must be 
deemed to be claiming under the plaintiffs in the 1891 suit, and that the matter 
in issue in the two suits was substantially the same, but they contended that the 
1891 suit was not a bona fide liligation and that there was gross negligence in 
the plaintiffs conduct of that suit ; they based their case entirely on inferences 
to be drawn (a) from failure to produce to the Court on the 1891 suit certain 
documents, and (b) from the omission to lay the plaintiff’s evidence before the 
High Court in the appeal in that suit, The appellant's oral evidence in the 
present suit tending to show collusion in the 1891 suit was not accepted by the 
Subordinate Judge and was not referred to before thelr Lordships : 


Held : (1) that no case of fraud apart from collusion being suggested, the 
appellants are bound to establish either that the 1891 decrees were obtained by 
collusion between the parties, or that the litigation by the 1891 plaintiffs was 
not bona fide ; 

(2) that it isnot for the Court to treat negligence or gross negligence, as 
fraud or collusion, unless fraud or collision is the proper inference from the 
facts ; 


(3) that there is no evidence in this suit which establishes either want of 
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(4) that therefore the decisions In the 1291 suit are binding on the appellants 
as res judicata. 

Privy Council appeal No.6 of 1931 from a judgment and 
decree dated the 3oth November 1927 of the High Court of 
Judicature at Madras (Phillips and Ramesam, JJ.) setting aside a 
judgment and decree dated the 5th February 1925 of the Court of 
the Subordinate Judge, Masulipatam. 


The main question for determination in this appeal is whether 
the suit is barred by the rule of zes judicata, 


The facts material to this appeal are stated fully in the judgment 
of their Lordships. 


A. M, Dunne K. C. and M. Chinnai Durai for the Appellants : 
The plaintiffs suit ought to have been decreed on the concurrent 
finding by the Subordinate Judge and by the High Court that the 
suit temples are public temples. The suit as framed under O. 1, 
r. 8. of the Civil Procedure Code is maintainable in the circums- 
tances of the case. Section 92 of the Civil Procedure Code has 
no application whatever. In the previous suit of 1891 there was 
gross negligence on the part of the plaintiffs inasmuch as the 
plaintiffs did not produce the relevant and material documents 
which would go to prove that the trust created was of a public 
nature, and not a private trust, and inasmuch as in the appeal in 
the previous suit the plaintiff’s evidence oral and documentary 
was not put before the Appeal Court, and the Appeal Court 
decided the appeal on the evidence of the defendant alone. 


P. V. Subba Row for the Respondents: The temples are 
private temples and the suit properties were the private properties 
of the family and the plaintiffs can have no interest therein. The 
temples were private at all material times and, in any case, the 
alienations were for purposes binding on the temples and the 
conclusions of the Subordinate Judge are erroneous. The decision 
in the sult of 1891 bars the present suit. The view of Ramesam J. 
in the present suit that the temples are public temples is erroneous, 
The decree of the High Court dismissing the plaintiff’s suit is right. 

GAY: 

Theit Lordships’ judgment was delivered by 

Lord Thankerton :—This is a consolidated appeal from a 
judgment and decree of the High Court of Judicature at Madras, 
dated the 30th November, 1927, whereby a judgment and decree 
of the Subordinate Judge of Masulipatam, dated the sth February, 
i925, was set aside and the appellants’ suit was dismissed. 
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The present suit was instituted on the 21st August, 1923, by 
the present appellants, along with a fifth plaintiff who died du- 
ring the trial, as representing the interested public, under Order 
I, Rule 8, of the Code of Civil Procedure, with the requisite 
permission of the Subordinate Judge of Masulipatam. The plain- 
tiffs seek a declaration that five temples of the village of Vellatur, 
Guntur District, are public temples and that certain Inam' lands 
situated in Kowthavaram village, form the endowment of these, 
temples, and they seek to hava set aside: (a) a permanent lease 
in respect of these lands executed on the 6th December, 1888, by 
the then managers of the temples, (2) a mortgage deed on the 
security of these lands, dated the 3rd November, 1900, and (c) 
the Court Sale eftected in execution of the decree obtained on the 
basis of tbe said mortgage in O. S. No. 29 of r911, on the file of 
the District Court of Kistna ; they further seek restoration of posses- 
sion of these lands to the first defendant, who is the present heredi- 
tary Dharmakartha of the temples. The other defendants are the 
persons who are in possession of the temple lands, claiming under 
the permament lessee, and the members of an undivided family, 
who purchased the right to the annuil rent reserved under the 
permanent lease, 


Three main questions were argued before their Lordships, 
namely, (1) whether the suit is barred by limitation, (2) whether 
the suit is maintainable under Order I, Rule 8, of the Code of 
Civil Procedure, and (8) whether the suit is barred by res judicata, 
The appellants’ failure on any one of these questions will involve the 
dismissal of the appeal. In the view thatis taken by their Lord- 
ships, the suit is barred by ves judicata, and it becomes unneces- 
sary tó deal with, or express any opinion upon, either of the 
other two questions, or the particular facts out of which they 
arise. 


_ The five temples in suit were built early in last century by 
one Thadikonda Sesbayya, a native of Vellatur and the grandfather © 
‘of the first tespondent’s adoptive father, who had amassed wealth 
in Hyderabad and had returned to his native place. The temples 
were built for the deities of Siddhi Ganapati Swami, Rajeswara 
Swami, Bhimeswara Swami, Adi Seshachala Swami and Kameswara 
Maharani, and Thadikonda Seshayya conducted the festivals and 
the other affairs of the deities during his lifetime; he left a will, 
dated the 26th August, 1826, shortly before his death, directing 
bis widow, Adilakshmamma, to make a permanent endowment for . 
the temples to the extent of Rs: 70,200 out of his seléacquired 


t 
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properties. The widow purchased two sets of properties in the 
villages of Kowtharam and Peddapulivarru for the temples, 
conducted the affairs of the temples out of the lands so purchased, 
and afterwards made a formal gift of the lands to the idols. An- 
other set of properties in the village of Vellatur was endowed to 
the same temples by the Zamindar of Narasaraopet. 

Seshayya’s two sons, Siddhi Ganapati Doss and Nagabhushana 
Gajanana Doss, conducted the festivals and other affairs untit 
the death of Ganapati in 1857. The latter’s widow claimed the 
Dharmakartaship, but the Collector decided in favour of Gajanana. 
In 1859 the Inam Commissioner granted an Inam title deed in 
respect of the Devadayam Inam situated in the village of Kow- 
tharam. In 1867 Gajanana started borrowing money on the 
security of the Devadayam lands, which culminated in a usufruc- 
tuary mortgage for Rs. 8,000, dated the r5th January, 1887, 
under which the lands of Kowtharam were handed over to the 
mortgagee. In orderto discharge this mortgage, Gajanana and 
his adopted son Seshayya, granted the permanent lease of Kow- 
tharam lands, dated the 6th December, 1888, which is in suit, 
and the mortgagee, Gopalkrishnamma, on the same day executed 
the counterpart of the lease. 

On the 18th January, 1891, two persons, intersted in the 
temples and in the performance of the service and worship there- 
of, who had obtained the leave of the Court under section 18 of 
the Religious Endowments Act (XX of 1863), filed a suit, O. S, 
No. 4 of 1891 gn the file of the District Court of Kistna, against 
Gajanana, his adopted son Seshayya and Gopalakrishna, the 
permanent lessee, claiming that the five suit temples at Vellatur 
were public temples and praying forthe removal of the first two 
defendants from the office of Dhamarkarta. The main defence 
was that the temples and lands were private property to which 
the Act XX of 1863 did not apply. Gjanana died before the 
suit was heard. In a judgment dated the sth February, 1892, 
the District Judge of Kistna dismissed the suit, holding that 
the temples were private and that the lands were a private foun- 
dation, and that Act XX of 1863 did not apply. ‘An appeal by 
the plaintiffs to the High Court of Madras was dismissed by a 
judgment dated the 3rd August, 1893. 

The respondents’ plea of res judicata rests upon these judg- 
ments but, before dealing with them, it will be convenient to 
refer to the subsequent history of the temples and the Kowtharam 
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On the 3rd November, 1900, Seshayya mortgaged for Rs. 4,000 
his righta in the Kowtharam lands, subject to the permanent 
lease, and the Vellatur lands to Vadlamannati Srinivasa Dikshit. 
Seshayya died about 1905 leaving a will by which he appointed 
executors and gave them directions for the management of the 
temples and the properties. He was survived by his widow, 
Subbama, who brought a suit on the 22nd October, 1908 (O. S. 
No. 65 of 1908 in the District Court of Guntur) agsinst the 
executors of her husband’a will, Srinivasa, the mortgagee, and 
others, claiming the Vellatur lands on the ground that she had 
succeeded Seshayya as Dhamarkarta and that the mortgage of 
1909 and other alienations by Seshyya were not valid. This suit, 
which did not relate to the Kowtharam lands, was subsequently 
renumbered as O. S. No. 84 of gro, and, on the 14th February, 
1913, the Subordinate Judge of Guntur decided in favour of 
Subbama, holding that the Vellatur lands were public endowments 
to the temples and the mortgage of 1900, 8o far as relating to 
the Vellatur lands, was not binding on Subbama as hereditary 
manager of the temples. 

Meantime, Srinivasa had brought a suit on his mortgage in 
the District Court of Kistna (O. S. No, 29 of 1911) against 
Subbama and the executors of Seshayya, in which Subbama 
contended that the mortgage was not binding on the pro- 
perties. The Court granted a mortgage decree on the grst 
July, 1912. 

Appeals were taken in the Guntur suit of roro and the 
Kistna suit of rorzr tothe High Court of Madras, and judgment 
in both the appeals was delivered on the 23rd March, 1913. The 
High Court held that the mortgage of 1900 was binding on Kow- 
tharam lands but not on Vellatur lands, and that the Kowtharam 
lands were liable to be sold. The decree of the Kistna Court 
was modified by dismissing the-mortgagee’s suit so far as Vellatur 
lands were concerned. On the 15th April, 1979, Srinivasa pur- 
chased the mortgaged properties at Kowtharam in execution of his 
mortgage decree. The appellants seek cancellation of this sale in 
the present suit. 

Shortly after the decision of the High Court of Madras, 
Subbama adopted the first respondent, and the validity of the 
adoption, although raised in the suit, is no longer challenged 
by the appellants, in view of the concurrent findings of the 
Courts below. 


It is unnecessary to refer to certain other suits which were 
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brought during the intervening period before the present suit 
was brought in 1923. It is now necessary to return to the suit 
of 1891. 


Mr. Dunne, on behalf of the appellants, conceded that, subject 
to the question of dona fles, the present appellants must be 
deemed to be claiming under the plaintiffs in the 1891 suit with- 
in the meaning of Explanation VI of section rrt of the Civil Pro- 
cedure Code, as they were both claiming as representing the 
public interest in the temples and the Kowtharam lands. He 
further conceded that the matter in issue in the two suits was 
substantially the same. But the appellants maintain that the 
1891 suit was nota dona fide litigation, that it was brought by the 
plaintiffs in collusion with the defendants, and that there was 
gross negligence in the plaintiffs’ conduct of the suit; and that, 
accordingly, it could not form res judicata against the present 
plaintiffs, 

The appellants’ contention is founded on the non-production 
of a deed of gift of 1838 and of some of the documents connected 
with the inam enquiry, and also on the fact that, on their appeal 
to the High Court, the plaintiffs did not place their own oral and 
documentary evidence before the High Court, but only the defen- 
dants’ evidence, 


The learned Subordinate Judge held that the plaintiffs in the 
suit of 1891 had been guilty of gross negligence in the conduct 
of the proceedings before the Courts and that therefore the deci- 
sion in such a suit could not bind the present plaintifs or the 
worshippers at large. This decision was reversed by the High 
Court, who held that the plaintiffs in the 1891 suit were not 
guilty of fraud or collusion, or even of gross negligence. In both 
Courts the principles relating to negligent conduct of a former 
litigation by a guardian in the name of a minor were accepted 
as applicable to the case of parties litigating on behalfof a public 
interest, as in the present case. The cases illustrative of this 
principle, which are referred to inthe judgments, are Zalla Sheo 
Churn Lal v. Ramnandan Dobey (1), Punnayyh v. Viranna (2), 
Karri Bapanna v. Yerramma,(3), and Ananda Rao v. Appa Rao 
(4). Their Lordships are not concerned to discuss the validity 


G) (1894) LL. R. 22 Cale. 8. 
(2) (1921) I. L. R. 45 Mad. 425. 
(3) (1923) 45 Mad. L. J. 324. 
(4) (1921) 47 Mad, L. J. 700. 
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of these decisions, or the elusive distinction between negligence and 
gross negligence, as they are satisfied thatthe principle involved 
in these cases is not applicable to such cases as the present one. 
The protection of minors against the negligent actings of their 
guardians isa special one, and in these cases the plaintiff in the 
second suit was also the plaintiff in the former suit, although in 
the earlier suit he or she had sued through a guardian. Their 
Lordships would only add that they are not prepared to agree 
with the view expressed in Xarri Bapanna’s case (1) (supra) that 
the principle of section 44 of the Indian Evidence Act can be 
extended to cases of gross negligence. 


The provisions of section rr of the Civil Procedure Code are 
mandatory, and the ordinary litigant, who claims under one of the 
parties to the former suit can only avoid its provisions by taking 
advantage of section 44 of the Evidence Act, which defines with 
precision the grounds of such avoidance as fraud or collusion. It 
is not for the Court to treat negligence, or gross negligence, as fraud 
or collusion, unless fraud or collusion is the proper inference from 
the facts. 

Under section 11, explanation VI, of the Civil Procedure Code, 
the plaintiffs in the present suit are deemed to be claiming under 
the plaintiffs in the 1891 suit, and again the statute defines a 
condition as necessary to the applicability of the section, namely, 
that the plaintiffs of 1891 litigated dona fide 

In the opinion of their Lordships, no case of fraud apart from 
collusion being suggested, the appellants are bound to establish 
either that the 18g deciees were obtained by collusion between 
the parties, or that the litigation by the 1891 plaintiffs was not 
bona fide. 

At the hearing before their Lordships, the appellants based 
their case entirely on inferences to be drawn (a) from failure to 
produce to the Courts in the 1891 suit certain documents, and 
(4) from the omission to lay the plaintiffs’ evidence before the 
High Court. The appellants’ oral evidence in the present suit 
tending to show collusion in the 1891 suit was not accepted by 
the Subordinate Judge, and was not referred to before their 
Lordships. The Subordinate Judge’s finding of’ gross negligence 
is very far from a finding of intentional suppression of the docu- — 
ments, which would amount to want of Jona fides or collusion, or 
of such intentional suppression of the plaintiffs’ evidence before 


(1) (1939) 45 Mad. L. J. 324, 
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the High Court. In their Lordships’ opinion, there is no evidence 
in this suit which establishes either want of dona fides or collusion 
on the part of the plaintiffs in the 1891 suit, and, accordingly, the 
appellants have failed to show that the decisions in the 1891 suit 
are not binding on them as res judicata. It follows, on this ground 
alone, that the appeal must fail. 


Their Lordships will humbly advise His Majesty that the appeal . 


should be dismissed with costs, and that the judgment and decree 
of the High Court dated the goth November, 1927, should be 
affirmed. 


HA. S. L. Polak & Co. + Solicitors for the Appellants. 
Harold Shephard ; Solicitor for the Respondents. 


S. P, K, Appeal dismissed, 


SPECIAL BENCH. 


Before Mr. Justice D. N. Mitter, Mr. Justice D. C. Patterson, 
Mr. Justice Syed T. Ameer Ad, Mr, Justice 
M. C. Ghose and Mr. Justice 
Syed Nasim Ali. 


BURHAN MIRDHA 
V. 


MUSAMMAT KHUDAIJA BIBI.* 


Furisdiction—Suit for dissolution of Mahomedan marriage by Mahomedan lady 

—Suit, where tobe brought—Civil Frocedure Code (Act V of ryc8&), Secs. 

4, 16, 115—Practice—Revison~ High Court, if can revise the decision of 

District fudge—District Fudge had jurisdiction to try the case—Froper 
- procedure not followed in the first instance—Kasi, meaning of. 

The functions of the Kazi with regard to wakf cases are really the functions 
of the Chief Kazi, who would correspond to the principal Civil Court of ori- 
ginal jurisdiction. With regard to matrimonial disputes amongst the Maho- 
medans, however, the Civil Courts have taken the place of Kazi. 


The Mahomedan jurists themselves restrict the jurisdiction in regard to wakfs 
and charities to the Chief Kazi. 


*Civil Revision Case No, 495 of 1936, against the decision of M. H. B, 
Lethbridge, Esq,. District Judge of Burdwan, dated the 14th March, 1936, 


21 


P- C. 


paa 


1936. 
Snye? 


Talluri Venkata 
Seshayya 


V. 
Thadikonda Koti- 
swara Rao. 


Lord Thankerton. 


Civin, 
1936. 
nd 


November, 25. 
December, 224 


mnd 


22 


Civin. 


a_i 


1936. 


et 


Burhan Mirdha 
v. 
Musammat Khudaıja 
Bibi. 


eee 


December, 22, 


THE CALCUTTA LAW JOURNAL. [Vou LXV, 


A suit for a declaration that the plaintiff's marriage was dissolved by divorce 
given by the defendant, or in the alternative fora dissolution of the marriage 
on the ground of desertion, cruelty and for injunction, the parties being 
Mahomedans, should be instituted in the Court of the lowest grade under 
section 16 of the Code of Civil Procedure, 1908, that is, in this case, in the 
Court of the Munsiff, the suit being valued at less than Rs 1000, viz, Rs. 10 
for the declaration and dissolution and Rs g for the injunction. Section 4 of 
the Code of Civil Procedure does not help the plaintiff as there is no special 
form of procedure prescribed by any other law in force. 

The argument of the plaintiff that as Christian marriages are annulled by 
the District Judge, Mahomedan marriages should be dissolved by him and not 
by Courts of lowest grade, was not given effect to. 

The practice in Bengal for such sults being tried by District Judges is not 
uniform. 

Though the District Judge, in whose Court the present sult was instituted, 
was competent totry it, the High Court interfered under section 115 of the 
Code of Civil Procedure, as the proper procedure was not followed in the first 
instance and directed the District Judge to return the plaint to the plaintiff for 
presentation of the same to the Munsiff. 

Per M. C. Ghose, $1 The word Kazi in Arabic means a Judge. 

The question of jurisdiction is a question of procedure and not of substantial 
law. The substantial law has been saved to Moslem, but the procedure is to be 
of British Indian Courts. 

o 
Application for Revision under section 115 of the Code of Civil 
Procedure, 1908, by the Defendant. 


Suit for declaration ete. 


The District Judge framed an issue on the question of jurisdic- 
tion and held, negativing the defence of the petitioner, that he has 
jurisdiction to try the suit. 


Mr. A. S. M. Akram for the Petitioner. 


Mr. Syed Farhat Aii for the Opposite Party. 
C A V. 


The following judgments were delivered : 

D. N. Mitter, .J :—The question of law which falls for deter- 
mination in this Rule is one of considerable importance and re- 
lates to the jurisdiction of Civil Courts in suits relating to the dis- 
solution of Mahomedan marriages. 


It appears that a suit was instituted by Musammat Khodeja 
Bibi against Burhan Mirdha the petitioner in the Rule fora decla- 
ration that her marriage with the petitioner was dissolved by di- 
vorce given by the petitioner or in the alternative for a dissolution of 
the marriage on the grounds of desertion, cruelty, etc., and for an 
injunction. The suit was filed in the Court of the District Judge 
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of Burdwan. By his written defence the husband, amongst other 
defences, raised the contention that the suit should have been 
instituted in the Court of the lowest grade, viz., the Court of 
the Munsiff and not the Court of the District Judge, the suit be- 
ing’valued at Rs. ro for the declaration and dissolution and Rs. 5 
for the injunction. The learned District Judge framed an issue 
on the question of jurisdiction and held, negativing the defence 
of the petitioner, that he has jurisdiction to try the suit, by his 
order dated the 14th March 1936. The petitioner being aggrieved 
by this order moved this Court and obtained the Rule on the 
Opposite party to show cause why the order of the learned District 
Judge should not be set aside. The learned District Judge rested 
his conclusion on the ground that the District Judge is the Kazi 
for Mohomadan marriages and that in practice the District Judge 
has tried such cases, and relied on a decision of this C urt in 
Majisudin Mondal v. Rah'ma Bibi (1). 

As the question is one of some importance as it involves the 
question of proper forum of Courts for dissolution of Mahome- 
dan marriages the matter has been referred to a Special Bench. 

The learned District Judge’s decision has been attacked on 
several grounds : (i) There is a special enactment abolishing Kazis 
(Act XI of 1864) and as the question of the proper forum for 
litigation is one of procedure and not of substantive law the matter 
must be governed by the Civil Procedure Code: (ii) There is no 
text of Mahomedan Law which countenances the proposition that 
all material matters must be determined by the Chief Kazi: (iii) 
The cases which lay down that the District Judge in British 
Administration corresponds to the Kazi of Mahomedan times 
are all cases of Wakfand should not be any guide with regard 
to matrimonial matters. These contentions seem to us to be well 
founded and must prevail. 

It appears to us that the idea or notion that the principal 
Court of original jurisdiction under the British Government in 
India is vested generally speaking with the powers exercised by 
the Kazi has been derived from cases relating to Wakfs under 
section 92 of the Code of Civil Procedure or to cases of granting 
of leases of Wakf property. See Shama Churn v. Abdul Kabeer 
(2); Ninai Chand v, Golam Hossein (3). Indeed the Maho- 
medan jurists themselves restrict the jurisdiction in regard to 


(1) (1933) 58C. L. J. 733 27 C. W.N, 1043. 
(2) (1898) 3 C. W.N, 158. 
(3) (1909) I. L. R. 37 Cale. 1793 11 C. L. J. 317. 
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Wakfs and charities to the Chief Kazi (the Kazi-ul-kuzzıt). For 
eximple it is stated that the power of sanctioning alteration of 
investments or change of Wakf property, granting longer leases 
than are ordinarily allowed by law or provided for by the Wakf- 
nama, and similar acts, is vested only in t e Chief Kazi [See 
Rt. Hon’ble Syed Ameer Ali’s Mahomedan Law, page 480, note 
(2), 4th edition]. The functions of the Kazi with regard to Wakf 
cases are really the functions of the Chief Kazi who would 
correspond to the principal Civil Court of criginal jurisdiction. 
The Wakf cases must therefore bə kept apart when we are con- 
sidering the question of the forum regarding matrimonial matters 
where the parties are Mahomedans. It may be pointed out 
even in a recent Wakf case from Lower Burma the Judicial 
Committee used language which goes to show that the place of 
Keziin the British Indian system is taken by the Civil Courts, 
See Makomed Ismail Arif v. Ahmed Moolla Dawood (1), Maho- 
medally Adami Peerbhoy v, Akberally (2). But as these two 
cases were under section 92 of the Code, the Civil Court was the 
District Judge. 

With regard to matrimonial disputes amongst the Mahomedans 
however the Civil Courts have taken the place of Kazis In 
the sth edition of Rt. Homole Syed Ameer Al’s Mahomedan 
Law the position has been made clear as the following extract from 
the said book at page 525 will show :— 

“The question naturally arises how should the parties act in 
British India or even in Moslem fzudatory States where no Kazis 
have been left to deal with matrimonial difficulties of this character. 
The Civil Courts havs taken the place of Kasis.” 

For the opposite party it has been argued that there is a 
paucity of cases of matrimonial dispute for women wera very 
reluctant to bring divorce suits and in ancient times if a wife 
was dissatisfied with marriage she could apply to the Prophet 
herself (See Mahomed Ali’s Holy Koran—2znd Edn. page 301 
footnote). It is pointed out that with regard to the power of 
giving minor girls in marriage and the power of effecting istiddal 
a distinction is drawn between the functions of the Kazi and 
the Chief Kazi; See Atimannessa v. Abdul Sobhan (3). It is 
said that in a matter so serious as dissolution of marriage the 
District Judge is the better Judge as he alone can dissolve a 


(1) (1916) I. L. R. 43 Calc. 1085 ; 24C. L. J. 198. 
(2) (1933) 59C. L. J. 133; 38 C. W. N. 453. 
(3) (1915) I. L,R. 49 Calc, 467 (431) 7 2a C. L. J. 577. | 
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Christian marriage. Itis further argued that there isan uniform 
practice in Bengal for such suits being tried by District Judges. 
With regard to this last argument it can be said at once that 
the practice is not at all uniform. On the other hand it is the 
experience of some of the members of the Bench that these 
suits are brought before the Munsif or Subordinate Judge in 
some cases. 

The suit being valued at less than Rs. 1,000 it is the Munsifi’s 
Court whichis the Court of the lowest grade and under section 16 
of the Civil Procedure Code the suit should have been filed before 
the Munsiff. Section 4 of the Civil Procedure Code does not 
help the opposite party for there is no special form of procedure 
prescribed by any other law in force, 

We are not impressed by the argument on behalf of the opposite 
party that as Christian marriages are annulled by the District Judge 
we should hold that Mahomedan marriages should be dissolved 
by him and not by Courts of lower grade. The Courts of the 
lower grade try cases of restitution of conjugal rights where the 
parties are Hindus or Mahomedans and we see no reason why 
they will be incompetent to deal with questions of dissolution of 
Mahomedan marriages. For the aforesaid grounds we are of 
opinion that the suit should have been filed before the Munsiff 
who is the Court of the lowest grade having jurisdiction to try 
such suit. 

It is argued, we should not interfere in revision as the District 
Judge has also jurisdiction to deal with the matter. That is so, 
but we think in the present case the proper procedure should be 
followed in the firgt instance and we direct the learned District 
Judge to return the plaint to the plaintiff for presentation of the 
game to the Munsiff. The Rule is made absolute. 

There will be no order as to costs in the circumstances of the 
present case. 5 

Patterson, J. :—I agree. 

T, Ameer Ali, J. :—I agree. 

M. C. Ghose, J. :—I agree with my learned brother Mitter, J. 
The word Kazi in Arabic means a Judge. It would therefore apply 
to all Judges of our Courts. In the cases of Shama Churn Roy v. 
Abdul Kabeer, (1), Fukrrunnessa Begum vy. The Distrid Judge of 
the 2g-Parganas (2), Hardut Roy Chameria v. Ujir Shaik (3) and 


(1) (1898) 3 C. W. N. 158. (2) (1920) 24 C. W. N. 339. 
(3) (1928) 48 C. L. J. 364. 
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Atimannessa Bibi v. Abdul Sobkan (r), the question was who was 
the Judge who could deal with questions of transfers of Wakf 
properties. It was held that the jurisdiction lay with the District 
Judge. This is in analogy with section 92 of the Code of Civil 
Procedure. In matrimonial matters there is no reason why cases 
should not be tried by the Court of the lowest jurisdiction. The 
question of jurisdiction is a question of procedure, and not of 
substantial law. The substantial law has been saved to Moslem, but 
the procedure isto be of our British Indian Courts. As far as I 
recollect, in Barisal and Jessore, as District Judge, I heard appeals 
in suits tried by Munsiffs on matrimonial disputes of Moslems, 
In the High Court I heard a second appeal on the 7th June 
1935, S. Jahora Khatun v. Mirsa Rahamatulla(2); the suit 
was by a Moslem lady fcr dissolution of her marriage with the 
defendant. The suit was valuedat Rs. 45; it was heard bya 
Munsiff and the appeal was heard by the Appellate Court of 
Midnapore, There are reported cases: Zafar Husain v. Ummat- 
ur-Rahman (3), Rahima Bibi v, Fazil (4), Khatijabi v, Umarsahed 
Anserahed (5) and Ahmed Suleman v. Bai Fatma (6), showing that 
in United Provinces and Oudh and in Bombay such suits are heard 
by the Courts of the lowest jurisdiction. In my opinion the present 
suit, which is valued at Rs. 15, should be tried by a Munsiff, 


Nasim Ali, J :—I agree. 
ATM Rule made absolute. 


(1) (1915) I. L. R. 43 Cale. 467; 22 C. L. J. 577. 

(2) Unreported. (3) (1919) I, L. R. 41 All 278. 
(4) ( 926) L L., R. 48 All. 834. 

(5) (1927) I. L. R. 52 Bom. 295. (6) (1930) I. L. R. §5 Bom. 160, 
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Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


DURGAPADA BATABYAL AND ANOTHER 
D. 


ASHUTOSH BATABYAL AND OTHERS.* 


Partition—Foint Hindu family—Dayabhaga School—Properties, if acquired 
by joint family — Presumption as to salf-acquisition— Existence as to 
nucleus. 


The question whether properties acquired by a joint family were his self- 
acquired properties or joint properties, is a question of fact to be determined 
on evidence. If one member of the joint family had sufficient means to purchase 
the propeities, the presumption will be in favour of self-acquisition. The 
mere existence of a nucleus will not impress the acquisition with the character 
of joint family property, unless it is shown that the acquisition could have 
been made from the income derived from the nucleus. The presence, therefore, 
of a substantial nucleus raises a presumption of an acquisition of the property 
which can bs treated as joint property. 


Appeal by the Plaintiffs. 
Suit for partition. 


The material facts appear from the judgment. 


Messrs. Sarat Chandra Jana and Hiran Kumar Roy for the 
Appellants. 


Messrs. Sattouripati Roy, Gopendsa Nath Das, Bireswar 
Chatterji, Amiya Lal Chatterji, and Tapan Kumar Mitra for the 
Respondents. 

C. A, V. 

The following judgment was delivered : 


This appeal has arisen out of a suit for partition. The case 
of the plaintiffs as stated in the plaint filed in the suit was that 
Gobinda Chandra Batabyal, Umacharan Batabyal and Sripati 


Charan Batabyal, the three sons of late Dataram Batabyal, were i 


members of a joint family governed by the Dayabhaga School of 
Hindu Law, who owned and possessed joint properties descended 


*Appeal from Original Decree No. 198 of 1933, against the decree of 
Debendra Chandra Biswas, Esq . Subordinate Judge, 1st Court, òf Midnapore, 
Gated the 13th May, 1933. 
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to them from their father, and that the three brothers living in 
commensality were joint in mess, worship and property, had joint 
funds out of which properties wera acquired which were the joint 
properties of the plaintiffs and the defendants in the suit, The 
plaintiffs were the sons of Sripati, the defendants Nos. 3, 4 and 
g were the sons of Brojogopal, son of Gobinda ; the defendant 
No. 6 was the son of Uma Charan; and the defendant No. 7 
the son of Mahim,a son of Uma Charan. The three brothers 
mentioned above, Gobinda, Umacharan and Sripati, combined 
their earnings and out of the jint funds acquired properties jointly 
owned by them. The properties alleged to be joint were men- 
tioned in five different schedules to the plaint, the schedule Ka 
properties consisted of dwelling house with lands on which the 
house stood, a two storeyd brick built house valued at Rs, 2700 5 
the schedule Kha properties consisted of some lands in Mouza 
Amchata ; the schedule Gha consisted of moveables including 
a Government Promissory Note for Rs. 500; the properties 
described in schedules Ga and Uma consisted of some lands in 
Mouza Nabasan, the ancestral village of the parties from where 
the three brothers came to the town of Midnapore. 

The claim for partition was resisted by the defendants Nos. 
1to5. It was asserted by the contesting defendants that the 
two brothers Uma Charan and Sripati were mere dependent 
members, and as such were maintained by Gobinda, the eldest 
brother. There was no joint fund to which the three brothers 
living together were jointly entitled. The properties mentioned 
inthe plaint with tke exception of those in schedules Ga and 
Uma were properties acquired by Gobinda out of bis own funds ; 
those properties were not joint properties, and ‘those mentioned 
in schedules Ka, Kha and Gha have always stood in Gobinda’s 
name and rent, taxes in respect of the same have always been 
paid by Gobinda’s branch of the family represented by the defen- 
dants Nos. z to 5 inthe suit. The defendant No. 6 filed a written 
statement supporting the plaintiff ; the defendant No. 7 did not 
appear at the trial. 

On the pleadings of the parlies concerned, the material issue 
raised for determination in the case was Issue No. 5; Whether 
the properties mentioned in Schedules Ka, Kha and Gha 
are Ejmali properties as alleged in the plaint? If so, what is 
the plaintiffs’ share therein? The learned Subordinate Judge 
in the Court below in a careful judgment dismissed the plaintifts’ 
claim in respect of the properties in schedules Ka, Kha and 
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Gba, and directed the plaint to be returned for presentation to AN 
the proper Court with respect to the properties in schedules Ga 1936. 
and Uma, in view of the fact that those properties (in schedules Durgapada Batabyal 
Ga and Uma) were situated in the district of Hooghly. The Ashutosh Batabyal, 
plaintifs appealed to this Court from the decision of the Subor- mamenn 
dinate Judge, dismissing the plaintiffs’ suit with reference to the 
properties mentioned in schedules Ka, Kha and Gba. 
In the case before us, it hasto be kept in view that the 
question whether properties acquired by a joint family were his 
self-acquired properties or’ jint properties, is a question of fact 
to be determined on evidence; if one member of the joint 
family had sufficient means to purchase the properties, the 
presumption will be in favour of self-acquisition. lt is als> to 
be borne in mind that the mere existence of a nucleus will not 
impress the acquisition with the character of joint family pro- 
perty, unless it is shown that the acquisition could have been 
made from the income derived from the nucleus. The presence, 
therefore, of a substantial nucleus raises a presumption of 
an acquisition of the property which can be treated as joint 
property. 
The properties described in the different schedules to the 
plaint have to be considered separately ; but four things stand 
Out prominently which must be taken into account. 
I. The evidence led in the case before us establishes the 
position that the properties at Nabasan described in schedules 
Ga and Uma, ‘taken to te the nucleus of joint family property 
consisted of not more than 3 Bighas of land, yielding an income 
of Re, 1-8a8.a year, and the evidence onthe side of the defen- 
dants cannot but be believed and must be treated as acceptable, 
that the income from the Nabasan property was not sufficient 
even to defray the expenses of the ancestral Durga Puja or costs 
of the settlement proceedings, though the requirements therefor 
were very small; amounts had to be contributed on these heads 
of expenditure by the co-sharers entitled to this property. There 
is no evidence given in the case that there was any money which 
would be treated as income out of the Nabasan property. Refe- 
rence has been made toa very small income from the Nabasan 
property ; and we get fromthe defendant No. 6 in the case who -` 
bad supported the plaintiffs’ claim, that the income ‘from the 
Nabasan land added to the income fromthe Jajmans and dis- 
ciples would be about Rs, roo to Re. 150 a year. We have it 
algo from the defendant No. 6, Mibir, that he was not in a posi- 
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tion to say what the income from the landed property at Nabasan 
was. There is therefore no evidence by way of rebuttal of the 
definite evidence coming from the side of the defendants Nos. 1 
to 5, the contesting defendants, that the Nabasan property did 
not yield an income of more than Re. 1-8as a year. Mihir 
added in his statement in cross-examination, that no Jajmans or 
disciples ever paid any money in his presence, but that he heard 
of realisation from them. On the evidence as it stands, it cannot 
be said that the Nabastan property described in schedules Ga 
and Uma could be treated as nucleus out of which the joint pro- 
perties now claimed could be acquired. 

II, As to the existence of a joint fund out of which joint 
properties could be acquired, no money, according to the evidence 
which appears to us to be trustworthy, ever came from the 
Nabasan property. The brothers Sripati and Umacharan had 
practically no income, and the eldest Gobinda was the only person 
who had a decent income out of which the family consisting of his 
brothers and other dependants were maintained. 

Il]. The evidence coming from the plaintiffs’ side, from the 
defendant No, 6 himself, supporting the case of the plaintifs, and 
the witnesses examined at his instance in support of the plaintiffs’ 
claim, go only to establish that there was jointness in mess and 
worship, and that there was no property excepting the property 
at Nabasan described in schedules Ga and Uma, which was joint 
family property owned and possessed by the three brothers, 
Gobinda, Sripati, and Umacharan. 

IV. The properties acquired and described in schedules Ka, 
Kha and Gha were all acquired in the name of Gobinda alone 
who, on the evidence before the Court, had sufficient fund for 
acquisition of the same. 

There was in the case before us no joint fund ; there was no 
substantial nucleus out of which any property could be acquired, 
as alleged by the plaintiffs in the suit. The eldest brother Gobinda 
was really the earning member, and the other two brothers living 
in commensality were dependants. There isa significant statement 
contained in the evidence given by the defendant No. 6 in support 
of the plaintiffs’ case, relating to jointness of fund. It was stated 
by Mibir, in his evidence before the Court, that the plaintiffs and 
the defendants were joint in mess ; that the expenses of the sacred 
thread ceremony and the first rice ceremony of all the members 
were met from joint funds ; the paddy from Amchata was consumed 
on all ceremonial occasion ; each member of the family had to 
contribute to the joint funds on a fixed scale, and after contribution 
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at that rate each member used to keep his savings to himself. 
This would go to establish the jointness in mess, as has been 
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of the plaintiffs at the instance of the defendant No. 6, including 
Barada Sundari, mother of the the defendant No.6, who was 
giving her evidence, in support of the plaintiffs’ case, and in support 
of the case stated by her son, but not jointness of fund for 
acquisition of joint properties. 

Passing on now to the properties sought to be partitioned : 

Schedule (Ka) property: It consists of a pucca dwelling house 
Standing on lands acquired in the name of Gobinda. In regard 
to some of the plots of land appertaining to the homestead, 
documents were not produced by the defendants Nos. 1 
to 5; but they were not called for at any time by the 
plaintiffs from the contesting defendants in the suit. These 
defendants, however, established by evidence, their title by 
purchase ; and the title deeds were produced in respect of the 
greater portion cf the lands on which the pucca structure stood, 
and evidence, both oral and documentary, was given of payment 
of rent and taxes in respect of the land covered by the pucca 
structure ard by the homestead generally, The entries in the 
Settlement Records produced on the side of the contesting 
defendants make it abundantly clear that they were the parties 
in possession of the homestead comprising several plots of land. 
The non-production of some unregistered documents of which 
mention was made in the plaint, did not and could not possibly 
Minimise the effect of the evidence on the record, showing that 
the homestead was owned and was being possessed by Gobinda, 
and, after him, by the defendants Nos, t to 5. On this part of the 
case, it is significant that so far as the construction of the pucca 
dwelling house was concerned, no attempt was made to establish 
the position that any portion of the costs of construction of the 
building comprising the dwelling house, which was of a substantial 
nature, consisting of many rooms and out-houses, was contributed 
by the plaintiffs, or by the defendants Nos. 6 and 7 or their 
predecessors-in-interest, Umacharan and Sripatii The mention 
of Umacharan’s name in a document (Hebanama Ex. 1 in the 
case), executed by a third party, could not, in our opinion, advance 
the claim of the plaintiffs or that of the defendant No. 6 to the 
schedule (Ka) property as joint; that might, at the most, be 
treated as a piece of evidence in support of the case of the 
plaintiffs, so far as it related to the schedule (Ka) property. But 
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the effect of such evidence was almost nil, in view of the positive 
and definite evidence, that the schedule (Ka) property was 
acquired by Gobinda, and was owned and possessed by defendants 
Nos. x to 5 after his demise. The evidence on this part of the 
case indicates clearly that plots of land were acquired by Gobinda 
at different times, and structures were built upon them at his own 
expenses. The evidence of possession by Gobinda, and after 
him by defendants Nos. 1 to 5 appear to us to be complete ; and 
there can be no question of the schedule (Ka) property being joint 
property to which any party other than the defendants Nos. x to 5 
could have any semblance of claim. The plaintiffs’ claim for 
partition of schedule (Ka) property must therefore fail. 


Schedule (kha) properties in Mousa Amchata: Tle evidence 
shows that the lands in Amchata were acquired in the year 1864. 
Gobinda was the recorded tenant under the Midnapore Zemindary 
Company ; rents used to be realised by Umacharan snd Sripati, 
and evidence has been led on the side of the defendants Nos, r to 
5 explaining the reason why in some of the rent receipts the names 
of those persons appeared. Some of the defendants in the shape of 
rent decrees in which the plaintiff’ names appeared along with the 
names of the defendants Nos. ı to 5, cannot, in our judgment, 
establish the title of the plaintiffs to the Amchata lands. So far as 
these rent decrees were concerned, it would appear that the 
question at issue relating to the title to the properties, raised as 
between the two sets of defendants in the litigations in which the 
decrees were passed, was expressly left open. The litigations, it 
may be noticed, in which the decrees were passed, were charac- 
terised by the trial Court as collusive proceedings; and we are 
inclined to think that the observations made by the learned Judge 
in the Court below stand on valid grounds. It appears to us to be 
established that the lands af Amchata schedule (kha) properties 
were self acquired properties of Gobinda. 


In regard to the properties mentioned in schedules (ka) and 
(kha) mentioned abov3, it is to be noticed that they were never at 
any time considered to be joint properties of the three brothers, 
Gobinda, Umacharan and Sripati, by the defendant No.6, who 
supports the plaintiffs in their claim for partition. It is worthy of 
notice that in the lists of properties submitted by the defendant 
No. 6 as a Government servant, no mention was made at any time 
ofany of these properties as joint family properties; the only 
property mentioned by the defendant No.6 inthe lists submitted 
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by him as a Government servant from time to time, was the Naba- 
san property mentioned in schedules (ga) and (una) to the plaint. 

A grocer’s shop started by Sripati was brought in, so far as the 
evidence given by the plaintiffs and the defendant No. 6 was con- 
cerned. Itis impossible on the evidence before us, to say that the 
negligible income out of a small shop with a capital only of Rs. 30 
to Rs. 40 should help the parties concerned, tha plaintiff. and the 
defendants Nos. 6 and 7, in establishing their case of acquisition of 
property out of joint funds, so far as the properties standing in 
the name of Gobinda were concerned, and which were proved to 
ba his self acquired properties, purchased out of his own funds. 

Some evidence was led on the question of joint worship, That 
evidence may be believed, but it does not throw any light on the 
question of jointness of properties mentioned in schedules (ka) and 
(kha), as raised by the plaintiffs and the defendant No 6 in the 
plaint and the written statement file] by them respectively in the 
Court. The joint worship was carried on out of tte very small 
income of lands at Nabasan which were joint as between the three 
brothers, Gobinda, Umacharan and Sripati, supplemented by the 
contributions made by the members of the family out of their 
separate funds, of which mention was made in the deposition of the 
defendant No. 6 before the Court, and to which reference has been 
made above. Reliance was placed upon the contents of some 

` letters used as evidence passing between the parties, the plaintiffs 
and the defendants Nos. 6 and 7 on one hand and the contesting 
defendants Nos, 1 to 5 on the other, in support of the case, so far 
as jointness of the properties covered by schedules (ka) and (kha) 
was concerned. As has been observed by the Judge in the Court 
below, 2 careful reading of these letters does notin any way indi- 
cate jointness of funds, much less jointness in the matter of 
acquisition or possession of the properties covered by schedules (ka) 
and (kha) to the plaint. Reference was made in detail to these 
letters, but the impression left on us on perusal of the same that 
no light was thrown by the letters on the main question in contro- 
versy between the parties, namely joint character of the properties 
mentioned in schedules (ka) and (kha) to the plaint. 

The moveable properties mentioned in schedule (gha) including a 
Government Promissory Note for Rs. 500, cannot be held to be 
joint. There is no evidence in support of such a position ; and the 
evidence coming from the side of the defendants Nos, 1 to 5 go to 
establish that they belonged to them to the exclusion of the plain- 
tiffs and the defendant No. 6. 
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On the whole, on a careful consideration of the material before 
us, the definite conclusion, we have arrived at is that the Judge in 
the Court below is right in his decision dismissing the plaintiffs’ 
claim for partition, as made before the Court, so far as that claim 
related to the properties mentioned in schedules (ka), (kha) and 
(gha) to the plaint. In our judgment the plaintiffs and the defen- 
dant No. 6, who supported to the fullest extent the case of the 
plaintiffs before the Court, had not by evidence before the Court 
made the beginning of a case in respect of which it could be said 
that avy of the items of properties mentioned in schedules (ka), 
(kha) and (gha) to the plaint, was joi t property belonging to the 
three brothers Gobinda, Umacharan and Sripati. 

In the result, the decision and the decree passed by the Court 
below are affirmed, and this appeal is dismissed with costs payable 
by the plaintiffs appellants to the defendants Nos. r to 5 respon- 
dents. The hearing fee in this Court is assessed at five goll 
moburs. J 


AT. M Appeal dismissed, 


Before Mr, Justice S. N. Guha and Mr. Justice 
C. Bartley, 


JAHAR ALI KHAN AND OTHERS 
D. 


SRIMATI NASIMANNESSA BIBI.* 


Hibanama-—Deed of settlement—Issue beyond averments in plaint, if can be 
raised—Mushaa, doctrine of—Mars-ul-Mout—Mahomedan Law-—Defined 
share in certain item of property, which is undivided ~Co-sharers holding 
the share for convenience— Possession taken under invalid gift of Mushaa, if 
transfer — Limitation Act (IX of 1908), schedule I. Articles 91, 142—Suit 
for cancellation of document and for confirmation of possession. 


The application of the doctrine of Mushaa, depends on the nature of the 
property covered by a document. The doctrine is not applicable toa case in 
which there were defined shares in certain items of property, though undivided, 
and held by co-sharers for their convenience. 


* Appeals from Original Decrees Nos. 43 and “44 with cross-objections in 
No. 44 of 1934, against the decrees of Suresh Chandra Sen, Esq., Subordinate 
Judge, ist Court, of Midnapore, dated the 31st January, 1934. 
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Fayyas-ud-din v. Kutab-ud-din (1) and $iwan v. Imtias (2) referred to. 


In the present cases, only in respect of few items of properties covered by 
the Hibanama and by the deed of settlement, the plaintiff had definite and 
defined shares and was in separate possession of her and his defined shares, in the 
sense that rents were being realised by her or him in respect of her or his own 
shares from the tenants on the lands : 


Heid, in the present cases, the Hebanama, as well as the deed of settlement 
were not invalid because of the doctrine of Mushaa. 


Possession taken under an invalid gift of Mushaa, transfers the property. 
Danoo Darjee v. Momatajoddi (3) followed. 


Where in a suit for recovery of possession there isan obstacle in the way of 
granting rellef in the shape of gift or settlement, the plaintiff cannot get any 
relief until such instrument is set aside, and if it is too late for setting aside the 
document, the suit for possession should also fail. 


Sarat v. Kanai (4) and Raja Rajeswara v, Arunachellam (5) referred to. 


In a suit where there is, not only a prayer for cancellation of a document 
(Hibanama or deed of settlement) but also for confirmation of possession of: the 
properties “covered by the deed, if the defendant is put in possession by virtue of 
an instrument which is not void on the face of it (e. g. as when the deed is void 
being fraudulent or vitlated by undue influence), a sult for possession even without 
a prayer for cancellation of the document would not take it.out of the operation 
of article 91 of the first schedule of the Indian Limitation Act, 1908. In sucha 
case the prima facie title remains with the defendant, and until that title is 
defeated or displaced, the possession of the defendant cannot be disturbed. 


Fagadamba Chowdhrain v. Dakhina Mohun Roy (6) referred to 


A sutt for declaration that a Hibanama alleged to have been executed by her 
in favour of defendant No. 1 on the 27th January, 1929, wasa void document 
and should be cancelled, brought on the 28th September, 1932, was barred by 
limitation under article 91, schedule I of the Indian Limitation Act, 1908, even 
though possession was delivered to the defendant under the Hebanama. To such 
a suit, article 142, schedule 1 of the Indian Limitation Act, 1908, had no 
application. : 

Issues which are completely beyond the averments made in the plaint, cannot 
be raised. 

If an illness is prolonged or lingering asin the case of consumption or 
pthisis, so as to remove an apprehension of immediate fatality or to accustom 
‘the patient to the malady, so much so that it becomes a part of his physical 
system, it will not be Marz-ul-mout or death illness and the executant of a deed 
cannot be held to be under an apprehension of death on the day of execution of 


(1) (1928) I. L. R. 10 Lah. 761. 

(2) (1878) I. L. R. 2 All. 93. 

(3) (1909) 17 C. L. J. 85. 

(4) (1921) 26 C. W. N. 479. 

(5) (1919) L. L. R. 38 Mad. 221. 

(6) (1886) L. R. 13 I. A. 84; L L. R. 13 Cale. 308. 
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Karimannessa Bibi v. Hamedulla (1); Syed Resa Ali v, Kasi Nuruddin (2) 


Sm. Nasimannessa and Rashiduddin Khan v. Nasiruddin (3) referred to, : 2 
Bibi. 
_— Appeal by Defendants. 


Suit for declaration. 
The material facts appear from the judgments, 


Mess+s. Bijoy Kumar Bhattacharji (for Mr. Gunada Charan 
Sen), Aturba Charan Mukerji and Amalendu Sen for the 
Appellants. 


Messrs. Amarendra Nath Basu, Rama Prosad Mukhopadhyay 
and Uma Prosad Mukhopadhyay for the Respondent. 


C. A. FV, 
The following judgment was delivered : 
December, II, 


caii F. A. No. 43 of 1934. 


This appeal has arisen out of a suit brought by the plaintiff, 
respondent in this Court, for a declaration that the Hibanama 
alleged to have been executed by her in favour of Jahar Ali Khan 
the defendant No. 1 inthe suit, on the 27th of January, 1929, was 
fraudulent, invalid and inoperative, and as such was void, and it 
might bs cancelled. There was a further prayer inthe plaint of 
confirmation of the possession of the plaintiff in respect of the 
properties described in the schedules to the plaint and covered by 
the Hebanama dated the 27th January, 1929. 


The case stated by the plaintiff in her plaint was that on the 
morning of the date of her husband’s death, the defendants Nos. 3 
and 4 came to the house of her husband and represented that it 
was necessary for the plaintiff to put her thumb impressions on 
some blank papers; that the plaintiff was at the time aggrieved at 
the imminent death of her husband, and she having implicit com 
fidence in defendants Nos. 3 and 4, the thumb impressions required 
to be given by them on blank pipers were given, at their request. 
It was the case of the plaintiff that she was once again required by 
the defendants to put her thumb impressions on some other papers. 
It was asserted that the plaintift had not signed any document of 
the nature disclosed by the document alleged to have been executed 
by her at the Hebanama in favour of the defendant No. 1, of her 


(1) (1925) 30 C. W. N. 129. 
{2) (1924) 78 I. C. 174. 
(3) [1929] A. 1. R. (Lah.) 721. 
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own free will. ‘The claim as madé in the plaint was resisted by the 
defendants and written statements were filed by the original defen- 
dants Nos. 2, 3 and 4. It was the case of the defendants that the 
plaintiff has executed the Hibanama which was sought to be 
avoided by her in the suit, understanding the nature and contents 
of the same. The main allegations made in the plaint in support of 
the plaintiff’s case were denied. 

On the pleadings of the parties, the issues raised for determina- 
tion in the case on the merits, were Issucs Nos. 4 and 6. 


Issue No. (4):—\Was the deed of gift mentioned in the plaint 
fraudulent and taken under misrepresentation and undue influence 
as stated in the plaint ? Is it affected by the doctrine of Mushaa ? 


Issue No. (6) :—Is the plaintiff an illiterate Pardanashin woman ? 
Had she executed the deed of gift with full knowledge of its con- 
tents? Was she a free agent at the time of the alleged execution of 
the deed of gift ani had she competent advice at that time? 


On the materials placed on the record, the learned Subordinate 
Judge in the Court below came to the conclusion that the plaintiff 
generally knew that the document sought to be avoided in the suit 
by the plaintiff was executed by her, that she generally knew that 
it was a Hibanama and not an Am-muktearnama, as alleged by her 
in the course of her deposition. The Judge in the Court below 
came also t- the conclusion that there was some show of reading 
over the document to the plaintiff, but that was not sufficient. 
According to the Subordinate Judge, the definite case sought to be 
proved by the plaintiff, as stated in her plaint, that the defendants 
fraudulently took her thumb impressions on some blank papers, 
representing that it was necessary for the purposeof an Am- 
muktearnama, had not been established. As has been stated by the 
learned Judge in the Court below, the case made out on evidence 
before the Court was somewhat different. The different case sought 
to be made out by the plaintiff was indicated by the issues raised 
in the case; and the prayer for allowing the party to raise issues 
which could not properly be raised on the pleadings of the parties 
may be questioned. The Judge in the Court below has, on the 
materials before him, gone into the questions indicated in the 
issues to which reference has been made, and it has been found 
as a fact that the plaintiff in the case before us has been successful 
in making out the case that the defendants were in a position at the 
time of the execution of the Hibanama to dominate her will. 
According to the Judge in the Court below, the Hibanama sought 
to be avoided by the plaintiff in the suit was essentially an unfair 
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Jabar Ali Khan was this: that the plaintiff was an illiterate Pardanashin woman 
Ss that she did not execute the document with full knowledge of its 

Sm. Nasimannessa $ : ‘ 
Bibi. contents, and had not competent advice at the time of the execution 
Ta of the deed, These are the material findings arrived at by the 


Court below, on the merits of the case regarding the execution of 
the Hibanama sought to be avoided by the plaintiff. The Judge 
in the Court below then came to the conclusion that there was 
delivery of possession to the defendants of the property mentioned 
in the Hibana ma. ' 


On the question of limitation, which was expressly raised in 
the suit, regard being had to the first issue framed by the Court, 
as to whether the suit was barred by limitation, the conclusion 
arrived at by the Court below was that the plaintiff came to know 
of the facts entitling her to have the instrument set aside witbin 
three years of the date of the institution of the suit. The evi- 
dence onthe point coming from the plaintiff herself that it was 
only at the time of her cross-examination in a criminal case that 
she knew of the fact relating to the execution of the Hibanama 
and the facts entitling her to have the instrument set sside, has 
been believed by the learned Subordinate Judge in the Court 
below ; and the suit was accordingly held not to'be barred by 
limitation. 

With reference to the finding on the merits of the case namely 
execution of the Hibanama by the plaintiff, the conclusions come 
to by the trial Court have already been referred to. As has 
been indicated already, the Judge inthe Court below has by his 
judgment given relief to the plaintiffin a case which was not 
the case of the plaintif as stated in the plaint filed in Court, and 
which case has been disbelieved by the learned Judge on the 
evidence before him. The relief was granted on the grounds 
that the plaintiff had been successful in proving that the defen- 
dants were in a position at the date of execution of the deed to 
dominate over her will and that the Hibanama in suit represented 
an unfair transaction as vitiated by undue influence, and 
therefore invalid. This is a position which is not indicated 
by the plaintifs assertion made in the plaint and such position 
ig not indicated by her evidence before the Court. The fact 
that the defendants were in a position to dominate her will, 
that the Hibanama represented an unfair transaction, and that 
undue influence was brought to bear upon her in the matter of 
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execution of the document, must in course of things established 
by clear cogent evidence. There was absolute want of such 
evidence before the Court. In our judgment, it has not been 
established on the materials on the record that the plaintiff , was 
such a Pardanashin woman who had no business experience and 
with reference to whom it could be said that the document, 
Hibanama was executed by her without full knowledge of its 
contents and that she was not a free agent in respect of the 
transaction evidenced by the Hibanama. So faras the evidence 
bearing upon the part of the case is concerned, it comes from 
the plaintiff and a case against the plaintiff was sought to be 
made out by the evidence given on the side of the contesting 
defendants in the suit. The evidence mostly comes from in- 
terested witnesses ; but the fact remains that there isan endorse- 
ment contained in the registered document, the Hibanama; an 
endorsement showing that the executant was fully aware of the 
contents of the document executed by her. There was the further 
evidence coming from a disinterested witness, the Sub-Registrar, be- 
fore whom the Hibanama was presented for registration, and by 
whom the document was registered. The Sub-Registrar is 
definite in his statement before the Court that the female execu- 
tant, the plaintiff, replied to his enquiries from behind a garda, 
and said that she had executed the document, whereof she was 
the executant. On the materials before us, we have no hesitation 
in coming to the conclusion, in disagreement with the conclusion 
arrived at by the learned Judge in the Court below, that the 
plaintiff did execute the document with full knowledge of its con- 
tents, We are not of opinion that the Judge is right that she 
was not free agent at the time of execution of the document. In 
our judgment, the Judge inthe Court below was not right in 
allowing the issues to be raised which are completely beyond the 
averments made inthe plaint, and the evidence does not support 
the conclusion arrived at by the Judge in the Court below with 
reference to non-execution of the Hibanama in suit with full 
knowledge of its contents, As indicated above, the findings 
arrived at by the Judge in the Court below in favour of the plain- 
tiff cannot be accepted by us, onthe materials on the record, 
In our judgment, the plaintiff has not proved her case as stated 
in her plaint and as indicated by the issues raised on the merits 
of the cise, as indicated by Issue No. 4 in the suit. 


The plaintifi’s case was that the Hibanama was affected by 
the doctrine of Mushaa, The finding arrived at by the Judge in 
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the Court below which has a bearing on this part of the case, was 
that there was delivery of possession to the defendant No. 1 of 
the properties mentioned in the Hibanama. It is necessary to 
advert to the position which had to be taken into consideration 
in regard to the application of the doctrine of Mushaa in the case 
before us. It would appear that in most of the properties covered 
by the Hibanama, the plaintiff had 16 annas interest. It was 
only in respect of few items of the properties covered by the 
document that the plaintiff had definite and defined shares ; and 
on the materials before us, regard being had to the entries in 
the settlement records, the plaintiff was in separate possession 
of her defined shares, in the sense that rents were being realised 
by her in respect of her own shares from the tenants on the 
lands. It must be taken that it was with reference to this posi- 
tion which is apparent from the materials on the record, that the 
definite conclusion was arrived at by the Judge in the Ccurt 
below that there was delivery of possession to the defendant 
No. 1 of the properties mentioned in the Hibanama. In view 
of the nature of the items of properties covered by the Hebanama 
and in respect of which it was sought to apply the doctrine of 
Mushaa, it had to be noticed that a valid gift under the Mahome- 
dan Law may be made of Mushaa of an undivided property, if the 
property is of such a nature that the enjoyment in an undivided 
condition is more profitable and advantageous than its enjoyment 
after division. [See Fayyas-ud-din v, Kutab-ud-din (1)! The 
doctrine of Mushaa cannot apply toa specific share in landed 
property which must be looked upon asa separate property [See 
Jiwan v. Jmtiaz (2)]. Furthermore, the possession taken under 
an invalid gift of Mushaa transfers the property [See in this con- 
nection Danso Darjee v. Momatajoddi (3)]. In the above view 
of the case before us, we are entirely unable to agree with the 
decision of the Judge in the Court below that the Hibanama 
could be declared to be invalid because of the dcctrine of 
Mushaa. 


The question of limitation comes in for consideration next, 
As has been indicated already, the suit was instituted by the 
plaintiff after the expiry of three years from the date of execu 
tion of the Hibanama, namely on the 27th January, 1929, the 
suit was filed on the 28th September, 1932, The Judge in the 

(2) (1928) 1. L.R. 10 Lahore. 961, 

(2) (1878) I. L.R.2 All. 93. 

(3) (1909) 17C, L. J. 85. 
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Court below has held, as indicated already, that the facts which 
entitled the plaintiff to have the instrument set aside come to 
her knowledge only at the time of the criminal case on the rst 
June, 1932. So far as the knowledge of the document is con- 
cerned, we must, in accordance with the conclusion arrived at 
by us on the merits of the case that the plaintiff had executed 
the Hibanama with full knowledge of its contents, hold that the 
suit was barred by limitation, on the footing that Article 91 of 
the First Schedule of the Indian Limitation Act was the provision 
applicable to the plaintiff's case. In addition to what has been 
found above on the merits of the case relating to the execution 
of the Hibanama by the plaintif and the knowledge of its con- 
tents, it may be mentioned that in a document executed by the 
plaintiff’s husband on the same day,—a deed of settlement or 
Nirupanpatra,—it was expressly stated that the husband Sahebjan 
Khan was making arrangements evidenced by the deed of settle? 
ment, with the consent of his wife and future heir, the plaintiff, 
That document is a registered document ; and we fail to see 
how it could be said that the plaintiff was not aware of the 
Hibanama or the contents of the game, s2 as to enable her to 
get rid of the bar of limitation as provided by Article 91 of the 
First Schedule of the Indian Limitation Act. In our judgment, 
the plaintiff had full knowledge of the document Hibanama, 
and had full knowledge of the contents of the same; and it 
‘could not be said that she was not in a position, within the 
time allowed by the law of limitation, to institute her suit. 
The plaintiffs suit was therefore barred by limitation. 


It was urged before us that in view of the position that as an 
addition to the prayer for cancellation of the document Hibanama, 
there was the express relief prayed for in the suit by the plaintiff, 
for confirmation of possession or for possession of the propetty 
covered by the Hibanama, in the alternative, the provision of 
the Indian Limitation Act applicable to the case of the present 
description was not Article 91 of the First Schedule of the Act 
but Article 142; and that if Article 142 was the appropriate 
article applicabie to the case before us, the plaintifl’s suit was 
within time. Reference has already been made to the prayers 
made in the plaint. The reliefs sought by way of prayers 
made by the plaintiff in ber suit was for cancellation of the 
Hibanama asa transaction vitiatéd by fraud, by undue influence, 
and on other grounds. The prayer was then made when the 
plaint was allowed to be amended by the Court below, for cons 
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firmation of possession or for possession of the properties in the 
alternative. In regard to the position thus indicated it is to be 
noticed -that ina suit where there isnot only a prayer for can- 
cellation of a document, as the Hibanama in the case before us, 
sought to be avoided but also for confirmation of possession of 
the properties covered by the deed, the position must be recognised 
that if the defendant is put in possession by virtue of an instru- 
ment which is not void on the face of it, asin the case before 
us, a suit for possession even without a prayer for cancellation 
of the document would not take it out of the operation of Article 
gi of the First Schedule of the Indian Limitation Act. In such 
acase the prima facie title remains with the defendant, and until 
that title is defeated or displaced, the possession of the defendant 
cannot be disturbed: [Sze in this connection, Jagadamba v. 
Dakhina Mohun (1)]. Jt may be taken to be established now, 
“that where in a suit for recovery of possession, there is an obstacle 
‘in the way of granting relief in the shape of gift or settlement, 
the plaintiff cannot get any relief until such instrument is set 
aside ; and as it has been said, if it is too late for setting aside 
the document, the suit for possession should also fail: [See 
Samt v. Kanai (2), Raja Rajeswara v. Arunachellam (3)} In 
the above view of the case before us, the claim in the suit in 
which the appeal has arisen was barred by limitation on the date on 
which it was instituted. 

The result of the conclusion we have arrived at as mentioned 
aboye, is that the appeal is allowed; the decision and decree 
passed by the lower Court are set aside, the suit in which this 
appeal has arisen is dismissed. The plaintiff-respondent must 
pay the costs in the litigation including the costs in this appeal, 
to the appellants, the defendants Nos. 1,3 and 4 in the suit. 


F. A. No. 44 of 1934 with cross-objections + 


This appeal has arisen out of a suit for a declaration that a 
document, a deed of settlement (Nirupanpatra) was fraudulent 
` and invalid as it represented a transaction which was void. The 
plaintiff prayed in the plaint that the aforesaid deed of settlement 
executed by her husband, Saheb Jan Khan in favour of Jafar Ali 
Khan on the a7th January, 1929, should be cancelled on the 
ground that it was illegal and void, and was tainted with fraud 
and misrepresentation, There wasalso a prayer for confirmation 

(1) (1886) L.R. 191. A. 84; L L. R. 13 Cale. 308, 

(a) (1921) 26 C. W. N. 479. ' 

(3) (1913) I L. R. 38 Mad, 341. 
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of possession of the properties covered by the deed of settlement, 
and in the alternative for possession of the properties covered by 
the deed and for cancelling the same. 

The case for the plaintiff was that on the date her husband 
died, some blank papers were placed before him by the defendants 
Nos. 3 and 4 forthe purpose of obtaining thumb impression on 
them. The representation made by the defendants was that the 
thumb impression was necessary for the purpose of an Ammuhfear- 
nama. It was asserted by the plaintiff in the suit that her husband 
was at the time when he was made to put his thumb impression 
on the blank papers presented to bim by the defenaants was 
suffering from what is known in Mahomedan Law ‘Maiz-ul-mout’ 
or death illness, and that her husband Saheb Jan Khan was not 
atthe time in normal state of health and in full possession of 
his senses. 

On the pleadings of the parties the material issue, on the 
merits of the case, was issue No. 4 “Was the deed of gift mentioned 
in the plaint fraudulent and taken under mis-represent ition and 
undue influence as stated in the plaint? Is it affected by the 
doctrine of Mushaa?” There was also an issue raised on the 
question of limitation, namely, Issue No.1 framed in the suit, 
“Is the suit barred by limitation ?” 

The learned Subordinate Judge in the Court below has on 
consideration of the materials placed on the record by the parties 
concerned, came to the conclusion that the plaintiff had failed 
to prove that Saheb Jan Khan was quite senseless at the time of 
the execution of the deed or incapable of giving rational answers 
to question put to him. It was also found as a fact by the trial 
Court that there was no doubt that the signatures of Saheb Jan 
on the deed of settlement were genuine signatures made by 
Saheb Jan himself which he was able to do so. The Judge in 
the Court below came to the further conclusion that he believed 
the defence evidence to the effect that Saheb Jan knew at the time 
that he was executing a deed of settlement and that he did not 
merely put, his thumb impressions on blank papers as alleged 
in the plaint. According to the Judge in the Court below the 
plaintiff bad failed to prove that the deed of settlement was a 
fraudulent document. It was however, held by the learned 
Subordinate Judge that it was satisfactorily established that 
Saheb Jan had no sound disposing capacity at the time of the 
execution of the document, and that though he was not actually 
senseless “he had no sound disposing capacity,” 
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The conclusions of which reference has been made above, 
arrived at by the Court below, related to the question ofthe 
execution of the deed of settlement which was sought to be 
avoided by the plaintif in the suit. The other findings which 
have a direct bearing on the question of the application of the 
principle of “Mar-zul-mout,” was that Saheb Jan, at the time of 
execution of the deed of settlement, was suffering from illness which 
according to the Mahomedan Law was tobe considered to be 
“ Mar-zul-mout ” or death illness. On thisfpart of the case the 
plaintiff gave her own evidence. The contesting defendants in the 
suit led evidence to establish that Saheb Jan at the time of the 
‘execution of the deed of settlement (Niupanpatra) sought to be 
avoided by the plaintiff in the suit, and long after that, was in sound 
state of health. The indication given in the evidence on the side of 
the contesting defendants was that Saheb Jan’s death was of sudden 
nature. There was no reason, therefore, for any apprehension of 
bis imminent death. The evidence given in the case has been con- 
sidered by the Judge inthe Court below. Reference was made 
before us in detail to that part cf the evidence which bears directly 
on the question of the application of the doctrine of ‘‘Maiz-ul-mout”. 
In our judgment, the Judge in the Court below has directed himselt 
rightly in considering the evidence bearing upon this part’ of the 
case, and we take it that the definite finding arrived at by the Judge 
in the Court below that Saheb Jan hada sound disposing power 
must be taken along with the other finding arrived at by the Judge 
that Saheb Jan was suffering at the time from “ Marz-ul-mout” or 
death illness. So far as this part of the case was concerned, it may 
be mentioned that there is ample authority of decisions, that if an 
illness is prolonged or lingering as in the case of consumption or 
pthisis, so as to remove the apprehension of immediate fatality or 
to accustom the patient to the malady, so much so that it be- 
comes a part of his physical system, it will not be ‘Marz-ul-mout”, 
and the executant of a deed could not be held to be under an 


‘apprehension of death on the day he executed the same, and that 


the mere fact that he was suffering from phthisis or that he died a 
few days after was not enough to warrant the application of doctrine 
of “Marz-ulemout”. See the case in Karimannessa Bibi v. Hamedulla 
(1); Syed Resa Ali v. Kast Nuruddin (2); Rashiduddin Khan v, 
Nasiruddin (3). As, however, there is in the case before us, 


(1) (1925) go C. W. N. 129. 
(a) (1924) 78 I. C. 174. 
(3) [1929] A. L R. Lah. yar. 
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evidence which may be said to be trustworthy, regard being 
specially had to the evidence of the medical practitioner examined 
on the side of the plaintiff, that Saheb Jan’s condition was very 
bad, and that there was a very great apprehension of death, we 
accept the finding arrived at by the Judge in the Court below, 
although not without some degree of hesitation, that Saheb Jan 
was suffsirg, at the time of the execution of the deed of settlement 
(Nirupanpatra) in suit, from what is known as “Marz-ul-mout”. 

The question arising for consideration next is whether the 
‘doctrine cf Mushaa is applicable to this case. The application of 
that doctrine, as has been indicated in our judgment in Appeal 
from Original Decree No. 43 of 1934, which has just been deli- 
vered, depends on the nature of the property covered by a 
document. As we have observed in the other cage, the doctrine 
-of Mushaa could not be held applicable to a case in which there 
were defined shares in certain items of properly, though undivided, 
and held by co-sharcrs for their convenience, In the case before 
. us, a8 in the other case, some items of property only covered 
by the deed of settlement executed by Saheb Jan in favour of 
Jafar Ali Khan, sought to be avoided by the plaintiff in the case, 
were undivided shares; but the shares were defined, and there 
was realisation of rents and profits out of the definite shares 
dealt with by the deed of settlement. There was furthermore 
delivery of possession to the defendant No.1 of the properties 
mentioned in the deed of settlement, as found by the Court 
below. In the above view of the case before us, it,could not 
be said that there was a transf r by Mushaa so as to attract the 
operation of the doctrine of Mushaa under the Mahomedan Law 
in respect of an undivided property. 


The question of limitation arises for consideration in the case. 
In view of the conclusion arrived at by the Judge in the Court 
below that there was delivery of possession of the property covered 
by the deed of settlement (Nirupanpatra) executed by Saheb Jan 
Khan, it could not, in our judgment, be said that the plaintiff had 
no knowledge of the document she wanted to avoid. The 
Hibanama executed by her on the same date as the deed of 
settlement executed by Saheb Jan, contained a recital to the 
effect “I have given my consent to the deed of settlement 
executed (thisday) by my husband Saheb Jan Khan in your 
favour (that is, in favour of Jafar Ali Khan, defendant No. r in 
the suit) and I am bound by that”. We have, in the case giving 
rise to Appeal from Original Decree No. 43 of 1934, held that 
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the Hibanama could not be avoided as the document was executed 
by the plaintiff with full knowledge of its contents. Our decision, 
therefore must be, and it is, that the plaintiff had knowledge of 
the deed of setilement at the time of the exscution of the 
Hibanama and of the deed of settlement executed on the same 
date,—one by the plaintiff herself and the other by her husband 
Saheb Jan Khan, onthe 27th January, 1929. With reference to ’ 
the application of Article 91 of the first schedule of the Indian 
Limitation Act, we have given our decision in our judgment in the 
connected appeal No. 43, and for the reasons stated in the judg- 
ment, Article 142 of the first schedule of the Indian Limitation Act 
cannot apply to this case. The plaintifs suit was barred by limi- 
tation, and it must be dismissed on that ground. 


In the result, the appeal is allowed; the decision and decree of 
the Court below, against which this appeal was directed, are set 
aside. The plaintifl’s suit in which this appeal has arisen is dismissed 
with costs throughout, including the ccsts in this Court, payable by 
the plaintiff respondent to the defendants Nos. 1, 3, 4 appellants, 
Tue hearing fee in this Court is assessed at three gold mohurs. 


The cross-objections preferred by the plaintiff respondent were 
not pressed, and are dismissed. There is no order as to costs in 
the cross-objections. A 


A- T, M. Appeals allowed ; Cross-objection dismissed, 
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PRESENT; Lord Roche, Sir Shadi Lal and Sir 
George Rankin. 


MAHANTH RAMDHAN PURI AND OTHERS 
Y. 


CHAUDHURY LACHMI NARAIN AND OTHERS. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT Patna. | 


Parties—Misjoinder of parties and causes of action—Civil Procedure Code 
(Act V of 19:8), Section 99, Order Rule 3, Order 2 Rule 3, Order 6 
Rule 17— Amendment of plaint allowed 10 years after the institution 
of suit. 


The mere fact of misjoinder is not by itself sufficient to entitle the defendant 
to have the proceedings set aside or action dismissed. 


When the merits of the case have been satisfactorily disposed of in spite of 
the complication of the proceedings, no effect can be given to the objection of 
misjoinder, 

Thomas v. Moore (1) referred to. 

Under Order 6 Rule 17 of the Code of Civil Procedure, ‘1¢08, a plaint can 
at any time (¢. g., ten years after the institution of the suit) be ordered to be 
amended, when the amendment is not of such a character as lo be objectionable 
either as changing the subject matter of the suit or as being otherwise unfair. 

This is a Privy Council Appeal No. 16 of 1935, by Defendants 
Nos. 28, 33 and 35, from a decree of the High Court of Patna 
dated 16th December, 1932, which affirmed a decree of the Court 
of the Subordinate Judge of Patna, dated 31st March, 1928, 


This appeal arises out of a suit brought by the plaintiffs-respon- 
dents, the sons of the defendants-respondents Nos, ro and 17, in 
which, among other things they prayed for the declaration of their 
title to, and for possession of, two properties which they alleged 
were the properties of their joint family wrongfully held by the 
appellants under a pretended title. There were many properties 
belonging to the plaintiffs’ joint family involved in the suit and 
there were many defendants who were concerned with them, but 
this appeal is in respect of only two properties, viz., (1) a 5 annas, 
4 pies share in village Rupau, and (2) a 2 dams, 19 kouris share in 
the same village. 


(1) [1918] 1 K. B, 555 (565). 
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When the present suit was brought the appellants were 
holding both the properties by asserting that they had a good title 
to them by purchase at a Court auction in an execution proceeding. 
Both Courts in India have held that the appellants acquired no 
title to the properties which they purported to purchase. 

The Subordinate Judge delivered his judgment on 31st March, 
1928, in which he partly allowed and partly disallowed the plaintiffs’ 
claim. He held that upon the pleadings the plaintiffs were not 
precluded from attacking the defendants’ title and establishing 
their own. 

The defendants Nos. 28, 33, 35 and 36 appealed to the High 
Court at Patna, The judgment of the Court was delivered on the 
16th December, 1932, by Fazl Ali, J. (James, J., concurring) 
whereby the appeal was dismissed and the decree of the Sub- 
ordinate Judge was affirmed. The High Court agreed with the trial 
Judge on all points except on the question whether upon the plead- 
ings the plaintiffs should be allowed to attack the defendants’ title 
to the 5 annas, 4 pies share in the village by setting up the previous 
purchase of it by one, Durga Prasad. The learned Judges held that 
the plaintiffs should not be allowed to do so unless they first 
amended their claim. The plaintiffs then applied to the Court for 
leave to make the necessary amendments to their claim, and such 
leave was given and the plaint was amended. It was after that 
that the High Court dismissed the appeal and affirmed the decree 
of the Subordinate Judge, and a decree of the High Court dated 16th 
December, 1932 was accordingly made. 

J. P. Eddy, K., C. and M. H, Rashid, for the Appellants: The 
High Court has erred in allowing the plaintifs to amend their 
claim, more tban ten years after the institution of the suit and thus 
change their whole case at a time when all the evidence necessary 
to meet their new case had been lost. The High Court ought to 
have held that the mis-joinder of parties and causes of action was 
not a mere technical defect but one affecting the merits of the case 
as between the plaintiffs and the appellants. 

Thomas v. Moore (1) and Swiurthwaite v. Hannay (2) 
referred to. 

S. Ayam for the Plaintiffs-Respondents was not called upon. 

C, A v 

The judgment of their Lordships was delivered by 

Sir George Rankin :—The svit out of which this appeal arises 
was brought in Jorma pauperis on the 18th September, 1922, by the 


(1) [1918] 1 K. B. 555 (561). ` (2) [1874] Á. C. 494. 
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three sons of. one Kashinath against no fewer than 78 defendants, 
The plaint is a long and complicated decument of 69 paragraphs 
and the general outline of its contents is that Kashinath, the father 
and karta of a Mitakshara family, had embarked upon a career of 
vice and extravagance, in the course of which he had parted with 
a number of the family properties and had lost other properties by. 
sales in execution of decrees. The purpose of the plaint was to 
recover various properties from the persons to whom they had been 
thus alienated, upon the footing that the alienations were not made 
for family necessity ani if made for Kashinath’s antecedent debt, 
were not binding against his sons by reason that they were made for 
purposes which the Hindu law regards as immoral. In respect that 
all the transactions impugned were brought under the allegation aa 
to Kashinath’s bad character and habits, the various transactions 
raised what my be called a common question of fact, and ina 
very extended sense of the phrase it may be said that they consti- 
tuted a series of transactions, but their Lordships have no doubt 
that this plaint challenged a greater number of transactions and 
impleaded a greater number of defendants than was either neces- 
sary, resonable or convenient; in so saying their Lordships have 
not forgotten that in some cases different defendants by virtue of 
different transactions have come to have competing claims in 
respect of the same property, 

The appellants before their Lordships are defendants 28, 33 
and 33, their names being Mahant Ramdhan Puri, Bipat Ram and 
Adjodhya Prasad respectively. The two last mentioned had joined 
in one written statement. The first had filed another written 
statement jointly with defendant 36. The properties in which these 
defendants, or some of them, were interested included some pro- 
perty as to which the Courts in India dismissed the plaintiffs’ claim, 
and this appeal concerns two items of property only, each item 
being a share of a village called Rupau. Property No. x is a third 
share, that is a 5 annas 4 pies share in this village. Property No. 2 
is a share represented by a very small fraction and is called the 
a dams rg kouris share. Property No. 1 was part of .the ancestral 
family property of Kashinath, Property No. 2 was not. The first 
connection of the plaintiffs’ family with property No. 2 was that on 
18th February, 1917, one Gopal Narain sold itto the plaintiffs’ 
mother, Musammat Thakur Kuer. 

The transactions which took place with reference to the two 
properties now in question were fully investigated by the learned 
Sybordinate Judge of Patna in the course of a long trial. His 
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decision was that the plaintifis have established their right to a 
three-fourths intercst in each of these two properties and ‘his 
conclusions have been concurred in by the High Court of 
Patna on appeal by these defendants. On this appeal no com- 
plaint is made of the decree being limited to a three-fourths 
interest. The trial Court’s judgment is dated 3rst March, 1928, 
more than five years from the date ofthe plaint, and the decree of 
the High Court is dated 16th December, 1932. f 

To deal first with property No. tthe 5 anna 4 pies 
share i : 

In 1913 Kashinath had executed in favour of his wife a 
mukarrari lease comprising this property and certain others. 
In rgrg this property was sold for arrears of road-cess and was 
purchased by Bipat Ram, the second of the present appellants, 
who in 1917 re-conveyed it to Musammat Thakur Kuer. The 
Courts in India having without difficulty found that the lady 
in this transaction was acting as her husband’s nominee and 
on behalf of the joint family of which he was karta rightly 
concluded that these transactions did not exclude or affect the 
interest of the plaintiffs in this property, On the 29th May, 
1920, however, one Durga Prasad who had lent money to Kashi- 
nath on a bill of exchange upon which a pleader called Sital 
Prasad was acceptor, and had obtained a money decree (15th 
November, 1912) therefor against Kashinatb, caused this pro- 
perty to be put up for sale in execution of the decree and 
purchased it himself. When he came to take possession of it, 
however, Kashinath’s wife, Musammat Thakur Kuer, resisted 
him, claiming on the strength of her mukarrari lease ; where- 
upon Durga Prasad brought a suit against Kashinath and his 
wife to have it declared that the mukarrari lease was a collusive 
document. In this suit Durga Prasad obtained an ex parte 
decree on.26th April, 1930, and again took out execution 
against property No. 1 and purchased it himself. This execu- 
tion-sale having been confirmed and certain objections thereto 
taken by Kashinath and by his wife having been dismissed, 
each brought an appeal in the Court of -the District Judge, 
challenging-the execution-sale. While these appeals were pen- 
ding Durga Prasad died and -the disputes ` were compromised 
with his widow. On rst April, 1921, an ijara deed was entered 
into by Kashinath and his wife with one Munshi Deonath 
Sahai comprising infer alia this property whereby Rs. 10,000 
was raised to be. given to Durga Prasad’s widow as a term of 
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the compromise, The lender, Munshi Deonath Sahai, was 
defendant No. 51 inthe present suit and his rights under the 
ijara deed were challenged by the plaintiffs. On the same date 
the compromise with Durga Prasad’s widow was completed by 
her executing what purports to be a deed of relinquishment, 
but which recites that both the appeals.to the District Judge 
were withdrawn, that she had returned the sale certificate, that 
she had no longer any interest in or possession over the pro- 
perty, and that her rights had been acquired by Kashinath and 
his wife. This deed was stamped as a deed of relinquishment 
under the Indian Stamp Act and not at the higher rate payable in 
the case of a conveyance. 


Now between the purchase by Durga Prasad on 29th May, 
1920, and the deed of relinquishment (so called) of xst April, 
1921, namely, onthe 26th July, 1920, this 5 annas 4 pies share 
in village Rupau had been purchased by Bipat Ram, appellant 
No. 2 before their Lordships, at another execution-sale, Id 
1913 one Mohanth Dalmir Puri, a co-sharer malik of village 
Rupau, brought a partition suit (No. 23 of 1913) against his co- 
sharers, including Kashinath, in respect of his interest in pro- 
perty No. 1, and also including Gopal Narain, to whom this 
judgment will make further reference in connection with pro- 
perty No.2. Kashinath having set up his wife’s interest under 
the mukarrari lease before mentioned, she also was impleaded. 
The suit resulted in a decree for partition which contained 
certain orders for costs. In execution of this decree, at the 
instance of the plaintif Mohanth Dalmir Puri, property No. 1 
was put up for sale on 26th July, 1920, as being then the property 
of Kashinath, and it was sold to Adjodhya Prasad, appellant 
Ne. 3, who was acting for Bipat Ram, appellant No. 2. This 
sale was duly confirmed by order of the Court.~ The present 
plaintiffs having made an unsuccessful attempt to suggest that 
the partition decree was not binding upon them, set up against 
Bipat Ram who purchased on 26th July, 1920, the fact that on 
the 29'h May of that year property No.1 had been purchased 
by Durga Prasad. This by itself would not enable tke plaintiffs 
to succeed in ejectment against the present appellants (as they 
could only succeed upon the strength of their own title) but 
the plaintiffs further rely upon the deed of rst April, 1921, as 
being not merely arelinquishment of claim by Durga Prasad’s 
widow but a conveyance by her to the plaintiffs’ father and 
jnother of the title to property No, r which Durga Prasad 
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obtained by his purchase of agth May, 1920, confirmed as it 
was by order of the executing Court and by the orders of the 
District Judge dismissing the two appeals therefrom. Their 
Lordships agree with the Courts in India in construing the deed 
of rst April, 192r, asa conveyance, and on this view though the 
sale to Bipat Ramon 26th July, 1929, was valid and regular, the 
judgment debtor had no longer any interest which could pass 
by such sale, and the title relied upon by the present appellants in 
respect of property No.1 has no validity, The plaintiffs’ title 
therefore prevails as the Courts in India have held, 


The dispute with reference to property No. a, the smaller 
share in this village of Rupau, can be more shortly disposed of. 
When Gopal Narain, in 1917, sold this property to the plaintiffs’ 
mother, she was acting, asthe Courtsia India have found, on 
behalf of the joint family. This prop:rty was put up for sale in 
execution of the partition decree in suit No. 23 of 1913 already 
mentioned, and onthe 26th July, r9a0, it was sold to appellant 
No. 30n behalf of Bipat Ram, appellant No. 2, as being the 
property of Gopal Narain. That isto say what passed to Bipat 
Ram by the sale was the right title and interest of Gopal Narain. 
At this date, however, Gopal Narain had no interest left in him 
by reason of his transfer to the plaintiffs’ mother in 1917, The 
Courts in India have rightly rejected the suggestion that Bipat 
Ram can claim to have taken good title by his purchase by rea- 
son that Kashinath is stopped from denying that the title was in 
Gopal Narain, by his failure to bring this fact to notice on the occa- 
sion of the execution-sale. . 

The reasons which induced the Courts in India to find in 
favour of the plaintiffs and against the title set up by the present 
appellants have now been explained. The complaint made. by 
Mr. Eddy on behalf of the appellants is really twofold. He 
complains first that so many parties and so many causes of action 
should never have been joined in one suit under the provisions 
of Order 1 rule 3 and Order 2 rule 3, and that the misjoinder is 
not merely a technical objection but one which, in the language 
of section 99 of the Code, affected the merits of the case. His 
second complaint is that the purchase by Durga Prasad on 29th 
May, 1920, of property No. 1 should not be relied upon in any 
way by the Courts as against the appellants, because in the plaint 
it was part of the plaintiffs’ case that the loan taken by Kashinath 
from Durga Prasad was for immoral purposes ; that his clients 
by their written statement had admitted this allegation and had, 
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at the trial, treated this as common ground between the plaintiffs 
and themselves, not calling evidence to establish it, and not cross- 
examining witnesses called to establish the contrary. 

Upon the first contention their Lordships are of opinion that 
the joinder of so many distinct causes of action against so many 


sets of defendants might well have led the trial Court to decline | 


to entertain so many matters in one sujt, even if they were within 
a sound construction of the rules. There is good reason to think 
that the inconvenience and expense avoided by the plaintiffs who 
sued in forma pauperis has been much exceeded by the incon- 
venience and expense caused to the defendants. The written 
statement of the present appellants (as is common in India) con- 
tained a plea that the suit was bad for misjoinder or multifarious 
ness but their Lordships have not been satisfied that at any time 
before the commencement of the trial any appropriate and serious 
application was made to the Court upon the face of the pleadings 
for an order requiring the plaintiffs to amend by discarding por- 
tions of their claim. They are satisfied, howeyer, that the heavy 
task which fell to the learned Trial Judge of dealing with so many 
matters in one trial was ably and fairly discharged and that he 
arrived at a correct view of the facts. Itis desirable to point 
out that under the rules as they now stand the mere fact of 
misjoinder is not by itself sufficient to entitle the defendant to 
have the proceedings set aside or action dismissed. Section 99 
of the Code is in plain words but their Lordships may repeat what 
was said by Lord Justice Pickford in Thomas v, Moor (1). ‘‘What- 
ever the law may have been at the time when Swurthwaite v, 
Hannay (2), was decided joinder of parties, and joinder of causes 
of action are discretionary in this sense, that if they are joined 
there is no absolute right to have them struck out but it is dis- 
cretionary in the Court to do so if it thinks right.” Their Lord- 
ships are of opinion that in the present case no effect can be 
given to this objection of misjoinder, the merits of the case having 
been satisfactorily disposed of in spite of the complication of the 
proceedings. : 

The second ground of appeal was dealt with very carefully by 
the High Court. It is true that in paragraphs 9,10 and rr of 
the plaint an averment is made that the loan from Durga Prasad 
was taken without any legal necessity of the joint family, and 
that upon this basis it was suggested that Durga Prasad’s decree 

(1) [t918] 1 K. B. 555 (565). 

{2) [1894] A. C. 494. 


53 
P.C. 
1936. 
paige 
Mahanth Ramdhan 
Puri 


Vv. 
Chaudhury Lachmi 
Narain, 


Sir George Rankin, 


—— 


54 


P.C 
1936. 
ew 


Mahanth Ramdban 
Puri 


v > 
Chaudhury Lachmi 
Narain. 


Sir George Rankin. 


THE CALCOTTA LAW JOURNAL, (Vou. LXV, 


and execution-sale and the compromise that ensued thefeon had 
not the effect of binding the interest of the plaintiffs in the family 
property, The plaint, moreover, contained general allegations 
that Kashinath’s indebtedness was tainted by an immoral origin, 
Of the two written statements filed by the present appellants 
paragraph 9 is to the effect that the answering defendants did not 
deny the allegations made in paragraphs 9 and 10 of the plaint, 
which means in effect that they did not challenge the attack made 
upon Durga Prasad’s representatives, bis widow, Musammat 
Bhawani Kuar being defendant No. 14. In one of the two written 
statements it is pleaded that “the “plaintifs? allegations in respect 
of dmnking, debauchery, extravagance and adultery of defendant 
No. xı are wrong, false and fictitious”. Whether or not the loan 
made by Durga Prasad was tainted with an immoral origin was 
a matter directly in issue between the plaintiffs and Munshi 
Deonath Sahai, defendant No. 51. An issue was taken upon the 
question. The plaintiffs having called Sital Prasad the pleader 
at Gaya to support their contention, this witness, as the High 
Court afterwards pointed out, was cross-examined on behalf of 
two of the present appellants as well as by the pleader of other 
defendants, The trial Judge took the view that he must ascertain 
and go by the facts as against the present appellants equally as 
against other defendants. He came to the conclusion that it 
was not proved that the loan made by Durga Prasad was tainted 
by immorality ; indeed his view was that the plaintiffs’ allegations 
of bad character on the part of their father were extravagant and 
unjustified. While the case was being argued on appeal before 
the High Court that Court took the view that the plaintifis. should 
be made to proceed regularly, and gave leave to amend the plaint. 
The present appellants were also given leave to file an additional 
written statement. This they did complaining that by reason of 
the allegations in the original plaint of 1922 they had made no 
attempt to obtain oral or documentary evidence in support of the 
allegation that Durga Prasad’s loan had been obtained for immoral 
purposes ; they complained also that the papers in connection 
with the execution cases had, in the meantime, been destroyed 
inthe ordinary routine and were no longerto be found on the’ 
record of the executing Courts. They further pointed out that 
the pleader, Sital Prasad, had since died and could not be further 
cross-examined. The High Court having framed an additional 
issue upon the question whether the sale in favour of Durga 
Prasad was legal and valid, the appellants stated that they did 
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not desire that the case should be remanded for the trial of this P.C. 
issue for the reasons set out in their wiitten statements and asked 19 6. 

the Conrt to decide the case on the materials on the record. Mahanth Ramdhan 
The learned Judges of the High Court carefully considered the Furi 
position before allowing the additional issue. Having pointed Chaudhury Lachmi 
out that Sital Prasad had been examined in the trial Court and Narain, 


maenna 


crosš-examined not only on behalf of defendants 50-53 but also Sir George Rankin. 
on behalf of defendants 28 and 36; that the appellants had _— 
not mentioned any other witness by name who could have thrown 

any light upon the question ; and that the order sheet of the 

execution proceedings started by Durga Prasad after: he had 

obtained his money decree was -still existent and available ; the 

High Court held that the pleas taken inthe written statement; 

by way of showing that the new issue should-not be entertained, 

had no validity. Upon a review of the whole matter, their 

Lordships are in agreement with the opinion of the High Court 

and treating the question before them as a_question whether 

leave to amend has been properly granted they are of opinion 

that an affirmative answer can safely be given. The amendment 

was within the competence of the High Court, having regard to 

the terms of Order 6, rule 17, and is not of such a character as to 

be objectionable either as changing the subject matter of the suit 

or as being otherwise unfair. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


&.S, Nehra + Solicitor for the Appellants. 
| ` Douglas, Grant & Dold ; Solicitors for the Respondents, 
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A T. Mei S Pe Ke Appeal dismissed 
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Present: Lord Roche, Sir Shadi Lal and Sir 
George Rankin. 


HAZARIRAM MARWARI AND OTHERS 
v. 
RAI BAHADUR BANSIDHAR DHANDHANIA AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT PATNA] 


Execution—Set off—Civil Procedure Code (Act V of 1908), Order 21 Rules 18, 
20, Order 34 Rule 6 —Decrée for mesne profits — Mortgage decree. 


The appellants are assignees of a decree for mesne profits and for recovery of 
Possession of property passed in favour of one Thakur Barham on 15th January, 
1924 against the respondents. That decree while binding upon the respondents 
Nos, 1—16 so far as regards recovery of possession of the property, is, so far as 
tesne profits are concerned against three only of those respondents, Oa 18th 
December, 1935 a decree was passed in favour of some 18 members of the families 
of the respondents, against the representatives of Thakur Barham as well as 
against certain pefgons called Mandal, belng purchasers from the representatives 
of Thakur Barham. 


The High Court allowed the twd decrees to be set-off on the ground that they 
telate to the same transaction and that the judgment-debtors of the one are in 
substance exactly the decree-holders of the othe: and vice versa. 


Oa appeal to the Judicial Committee + 


Held (1) That there is nothing in the language of Order XXI, Rule 20 of the 
Code of Civil Procedure, 1908, and nothing in the reason of the matter to justify 
the interpretation that that rule only applies where both decrees are mortgage 
decrees. The words of nile 20 ='' decrees for sale in enforcement of a mortgage 
or charge ’’—cdonot be restricted to personal judgments such as may be given 
under Order XXXIV, Rule 6. 


(2) That the general character of the two decrees concefned does not preclude 
the set off. 


(3) That the presence of the Mandals as judgment-debtors in the respondents’ 
decree raise no obstacle to set off and the respondents ate entitled to execute the 
dectee against the Barhams judgmient-debtors : 


Hury Doyal y. Din Doyal (1) į Rats Sukh Das v. Tota Rum (a) applied. 


(4) That the presence among the holders of the decree for sale in addition tu 
the three respondents, agalnst whom the tesne profits decree was obtained, of 
other members of their families does not afford an objection to set-tff. If X has 
a decree agalnst A, and A and B have a decree against x, X cannot insist on a 
set-off. Butif Band A Both ask for a set-off and it appears thdt A Incurred 
the debt to X Gn behalf of himself ahd B, the set-off tanhot be refused as B at 


(1) (1883) I. L. R. 9 Cale. 479. 
(2) (1892) 1. L. R. 14 All: 39% 
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his own request can be treated as having released his right to Aif he comes 
before the executing Court and asked for it. 


Under Order 21 Rules 18 to 20 of the Code of Civil Procedure, 1908, the set- 
off of decrees is not a discretionary matter depending upon equitable considera- 
tions such as may emerge from the circumstance that both decrees arise out of 
the same transaction. Whatever they arise from, circuity of proceedings there- 
under can and should be avolded—this is the principle of the Rules. 


Judgment of the High Court (Courtney Terrell, C, J. and Khaja Mohamad 
Noor, J.,) affirmed. 

This is a Privy Council Appeal No. 82 of 1935 by the Assignee 
of a decree for mesne profits, from a decree of the High Court of 
Judicature at Patna, dated 6th February, 1933, reversing a decree 
or final order of the Subordinate Judge of Godda, dated 11th 
April, 1931, which had been passed in certain execution pro- 
cedings, 

Certain persons who may be compendiously referred to as 
the Barhams obtained 2 money decree for Rs. 81,398 in the High 
Court of Judicature at Patna, on the 15th January, 1924, against 
respondents Nos. 3, 12, and 13. 


The appellants purchased the decree on rath November, 
1925, and, after getting their names substituted on the record 
sought to execute the same on the 17th February, 1926, against 
the judgment-debtors above mentioned, in the Court of the Sub- 
ordinate Judge of Godda. 


The respondents Nos. 1 to 16 are persons or represent persons 
who on the 18th December, 1925, obtained a final mortgage 
decree in the Court of the Additional Subordinate Judge of 
Bhagalpur against the Barhams (the mortgagors) and certain other 
persons (who are or are represented by the respondents Nos. 17 
to 36). The latter had been joined as having an interest in the 
mortgage security. 

The decree directed the sale, of the mortgaged property in 
order that the respondents 1 to 16 should be paid a sum of 
Rs, 86,612 costs and further interest. On the 19th September, 
1928, the respondents 1 to 16 filed an application in the execution 
proceedings referred to in paragraph. 2 claiming in effect under 
the provisions of Section 47 and Order XXI rule 18 of the Code 
of Civil Procedure, that the two decrees should be treated as 
cross decrees, that the decree purchased by the appellants should 
be treated as satisfied and that the decree of the respondents 
Nos. 1 to 16 should be executed to the extent of the difference 
between the two cezrees, 
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The Subordinate Judge held that the two decrees could not 
be treated as cross decrees under the Rule and dismissed the 
application.. The High Court held that they could be so treated and 
that the application succeeded. According to the judgment of 
the High Ccurt the mesne profits decree and the mortgage decree 
were cross-decrees within the meaning of the Rule, for the 
reasons, that regard must be had to the substance and not to 
the form: that the judgment-debtors of the one were the decree- 
holders of the other and vice versa ; that the two decrees related 
to the same transaction and the rights and liabilities of the parties 
arose out of the same set of facts, namely, the possession of the 
auction-purchasers under a sale which was subsequently set aside ; 
that the fact that inthe mesne profits decree only three persons 
were made judgment-debtots as the sale was in their names only 
would not affect the case, the diflerence being in form end not 
in substance ; that the joinder of the Mandals in the mortgage 
decree did not affect the position as that they were only joined 
as being interested inthe equity of redemption and that they 
were not judgment-debtors (in the sense in which the Barhams 
were judgment-debtors,) namely, persons liable to pay ; and that 
the question whether the respondents Nos. 1 to 16 were the 
auction-purchasers was vs judicata as between them and the 
Barhams and so res judicata as between the respondents 1 to 
16 ani the appellants who were claiming through the Barhams. 

L. De Gruyther K. C. and T. J. Strangman for the Appellants ; 
The mesne profits decree was against only three out of the res- 
pondents Nos. 1 to r6 whereas the mortgage decree was in favour 
of all of them. Rule 18 of Order XXI of the Code of Civil 
Procedure has no application to this case. The decree for mesne 
profits isa decree for payment of money within the Code. Rule 
20 of Order XXI has no application either. The mortgage decree 
is not a decree for payment of money within the Code because 
(x) it is a decree for sale, (2) it is not between the same parties, 
(3) it is not capable of execution at the same time and (4) it is 
not of the same character. You cannot set off a decree for 
payment of money against a decree for the enforcement of a sale: 
Nagar Mal v. Ram Chand (1); Sheo Shankar v., Chunni Lal (2) ; 
Burma Oil Co. v. Ma Tin (3); Venkata Reddi v. T. V. 
Dorasami Pillai (4); Ram Chander v. Mahabir Singh (=). 


(1) (1910) LL. R. 33 All. 240. (2) (1916) I. L.R. 38 All 669. 
. (3) (1929) I. L.R. 7 Rang. 505. (4) (1932) 1. L. R. 56 Mad..339. 
(5) (1917) 15 AIL L. J. 327, k 
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A. M. Dunne K. C. and .W. Wallach for the Respondents x 
The provisions of Order XXI, Rules 18, 19 and 20 of the Code 
apply to the facts of this case, The respondents are entitled 
to execute the decree for the whole amount as against the Barham 
judgment-debtors [Order XXI Rule 18 (4) illus. (d)]; Hury 
Doyal v. Din Doyal (1) Ram Sukh Das v. Tota Ram (2). In the 
absence of personal liability on each side, it ig just as much 
inequitable to set-off two mortgage decrees as to set offa mortgage 
decree against a decree for money. Rule 20 was new in 1608 
and was intended to settle, as regards set-off, a conflict of deci- 
sions as to whether a mortgage decree was within the description 
of “decree for the payment of money” or “money decree”. There 
is nothing in the language of the Rule and nothing in the reason 
of the matter to justify the interpretation that it only applies 
where both decrees are mortgage decrees. The general character 
of the two decrees concerned does not preclude the set-off. 


The judgment of their Lordships was delivered by 


Sir George Rankin: The question in this appeal is 
whether under rules 18 and 20 of Order XXI in the First Schedule 
to the Civil Procedure Code, there can be a set-off in execution 
proceedings of two decrees hereunder mentioned. The High 
Court at Patna have allowed the set-off (6th February, 1933), 
after the Subordinate Judge of Godda had refused it (11th 
April, 1931). 

The decrees in question are, first, a decree for mesne profits 
dated 15th January, 1924, of which the present appellants took 
an assignment on the i2th November, 1925: secondly, a final 
decree for sale dated 18th December, 1925. Both decrees were 
transferred to the Court of the Subordinate Judge at Godda for 
execution. 

The history of the matter may be outlined as follows: One, 
Thakur Barham, was the proprietor of an estate in the Santal 
Perganas culled Patsanda. He borrowed money from certain 
persons at whose instance in July, 1904, six annas interest in 
Patsanda was sold in execution of a decree and bought as to two 
annas by Srimoan, the father of the respondent Kedarnath,, as to 
three annas by the husband of the respondent Teji Bibi, and as 
fo one anna by the respondent Nopechand and bis brother Chaturi 
Ram, since deceased. ‘he first and third of these purchases were 
made on behalf of the joint Hindu family of the auction purchaser 

(1) (1883) I. L. R. 9. Calc. 479- 

(2) (1892) I. L, R, 14 All 339, 
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and nct on his individual account. Respondents 1 to 16 in this 
appeal to His Majesty represent all the persons on whose account 
these purchases were made. Unfortunately there were two six- 
anna shares in Patsanda belonging to Thakur Barham, one 
heavily mortgaged and the other comparatively free. The former 
was the interest which had been attached, but the sale certificate 
was granted in respect of the other, and the auction purchasers 
went into possession thereof. While so in possession they dis- 
charged two security bonds given on roth November, 1902, by 
Thakur Barham, charging two annasand one anna respectively 
of Patsanda in favour of one Gobardan Das. In 1913 the sale 
of July, 1904, was set aside as being invalid by reason that the 
interest sold was not the same as the interest attached : cf. Thakur 
Barmha v. Jiban Ram Marwari(1). This gave rise to restitu- 
lion proceedings under section 144 of the Code which were 
carrie] up to this Board; Jai Berkham v, Kedar Nath Marwari 
(2) where in June, 1922, the auction purchasers were held 
entitled to set-off the amount of their deposit against the mesne 
profits, but the High Court at Patna were held to have been 
right in refusing their claim to set-off the sums paid in discharge 
of the bonds to Gobardhan Das, After some further litigation 
the matter was settled by the first of the two decrees now in 
question—viz, the compromise decree of 15th January, 1924, 
of which the appellants are assignees. That decree, while binding 


_ upon the present respondents No. r to 16 80 far as regards reco- 


very of 534 annas share of Patsanda, is nevertheless, so fur as 
mesne profits are concerned, against three only—viz., Kedarnath, 
Teji Bibi and Nopechand, who are specially described in the cause 
title as the auction purchasers. The sums decreed amount to 
Rs. 81,398. 

Against this decree for mesne profits the High Court have 
set-off a decree which has resulted froma suit [No.2 of 1917] 
brought by members of the families interested in the auction 
purchase of July, rso4, to recover from the representatives of 
Thakur Barham and from the interest in Patsanda charged to 
Gobardhan Das, the sums expended in discharging the two bonds 
of roth November, 1902. By his judgment dated 28th February, 
1925, the learned Additional Subordinate Judge of Bhaghalpur 
found for the plaintiffs, holding that they had both a right to 
reimbursement and a charge upon the property, neither right 


(1) (1913) 1. L, R 41 Cale. 590; L. R. 41 I. A. 38; 19C. L. J. 161—Ed. 
(a) (1922) 37C. L. J. 351; L.R 491, A. 351—Ẹd. 
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being barred by the Limitation Act. The formal decree of 28th 
February, 1928, is not before their Lordships, but the final decree 
dated 18th December, 1925, directs a sum exceeding Re. £6,000 
to be realised by sale of the property charged, and this is the 
decree which has been set off. Respondents 1 to 16 represent all 
the holders of this decree. 


In the High Court of Patna the view taken by Noor J., who 
gave the judgment (the learned Chief Justice concurring), may 
be summarised by saying that the two decrees relate to the same 
transaction and that “the judgment debtors of the one aré in 
substance exactly the decree-holders of the other and gice versa” 
because all the present respondents No. 1 to 16 were in substance 
and as between themselves auction purchasers whose possession 
was ultimately set aside. He rejected the contention that tule 
20 of Order XXI applies only when both decrees are mortgage 
decrees, but considered that a mortgage decree could only be 
set-off in cases where a personal obligation to repay existed 
anda remedy by personal decree was still available. He held 
on the facts that the remedy by personal decree was not in this 
case barred. 


The contention that rule 20 only applies where both decrees 
are mortgage decrees was repeated before this Board, but their 
Lordships agree with the High Court in rejecting it. Rule zo 
was new in 1908 and was intended to settle, as regards set-off, a 
conflict of decisions as to whether a mortgage decree was within 
the description of “decree for the payment of money” or “money 
decree.” There is nothing in the language of the rule and nothing 
in the.reason of the matter to justify the interpretation contended 
for. Inthe absence of personal liability on each side, to set-off 
two mortgage decrees may be just as much or as little inequitable 
as to set-off a mortgage decree against a decree fot money: 

The words of tule 2o—“‘decrees for sale in enforcement of a 
mortgage or charge”—cannot be restricted to personal judgments 
such as may be given under Order XXXIV, rule 6. 

As it was held by the judgment in the suit in which the final 
decree for sale was passed that the right of the present respondents 
i to 16 toa personal judgment subsisted and was not barred 
their Lordships do not find it necessaty either to examine this 
question afresh in these execution proceedings, or to embark 
upon a discussion of the difficulties that may arise if ‘a mortgage 
decree be set-off against a money decree in the absence of any 
personal liability on the part of the mortgagor who holds the 
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kee money decree. Mr. Dunne for the respondents contested the 
1936. view taken in the High Court as to personal liability being a 


Hazariram Marwari Condition of set-off, but as this important question doas not 
Rai Bahadur Bansi- here arise for decision and calls: for careful discussion, their Lord- 
dhar Dhandhania. ships do not think fit to pronounce upon it. In so saying they 
. Str George Rankin, do not intend to prejudice the view taken by the High Court, 
ega On the contrary they would be slow to give effect to arule of 
set-off so as to alter substantive rights or to produce consequences 
beyond the scope of an intention to avoid circuity of proceedings. 
Whenever the matter arises for decision the observations of the 
learned Judge (Noor J.) and his discussion of the. autkorities 
[Nagar Mal v. Ram Chand (1); Sheo Shankarv. Chunni Lal 
(2); Burma Oil Company v. Ma Tin (3)]. Also cf. Venkata Reddi 
v. Z, V. Dorasami Pillai (4) will afford assistance to the Board 

and to the Courts in India. 


The general character of the two decrees concerned does not 
in their Lordships’ view preclude the set-off, but it is necessary 
to examine their exact form, having regard to the terms of rule 
18 of Order XXT. The appellants’ decree so far as money is 
concerned is against three only of the respondents—v'z., Kedar- 
nath, Teji Bibi, and Nopechand. The respondents’ decree is in 
favour of some 18 members of the same family -or families. 
Moreoyer the respondents’ decree is against certain persons 
called Mandal, purchasers from the representatives of Thakur 
Barham, a8 well as against these representatives themselves. 

- The -presence of the Mandals as judgment debtors in the 
respondents’ decree raises-no obstacle to set-off and the contrary 
was not contended by learned counsel for the appellants, The 
respondents were entitled, to execute the decree for the whole 
amount as against the Barham judgment debtors, and clause 4 
of rule t8 with its illustration (d) embodies what has always been 
the law on- this matter [cf. Hury Doyal v, Din Doyal (5); Ram 
Sukh Das vy. Tota Ram (6)). 

The presence, among the holders of the direk forsale in 
‘addition to Kedarnath, Teji, Bibi, and Nopechand, of other 

. -members of thelr families, affords the only remaining objection 


“(t) (1910) 


I, L. Re 23 All. 240. 
. _ (4) (19:6) L L. R, 38 All. 669, 
© {9 (1929) İ-L R, 7 Rang. sos 
~ t4) (1932) LL. R. 56 Mad. 339. - 
(3) (1883) I. L. R. 9 Calc. 479. ` 
(6) (1892) I. L.R. 14 AH, 329, -` > 
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to set-off. If X has a decree against A and A and B have a 
decree against X, it is clear from illustration (4) to rule 18, as 
well as on principle, that X cannot insist on a set-off. Their 
Lordships will assume without deciding, that the rights of B make 
it equally impossible for A alone to claim set-off against X, But if B 
and A both ask for the set-off must it necessarily be refused ? And 
even if it appears that A incurred the debt to X on behalf of him- 
self and B? Their Lordships think not. Itis true that under rules 18 
to 20 the set-off of decrees of himself is not a discretionary matter 
depending upon equitable considerations such as may emerge from 
the circumstance that both decrees arise out of the same transac- 
tion. Whatever they arise front, circuity of proceedings there- 
under can be avoided and should be avoided—this is the principle 
of the rules, But if an assignee can insist upon set-off as provided 


by clause 2 of rule 18, then to refuse the application of A and - 


B to have the set-off allowed, would be the height of technicality, 
There is here no question of any other judgment debt which 
could obstruct the set-off. Bat his own request can be treated 
as having released his right to A if he comes before the executing 
Court and asks for this. The circumstance that in so doing he 
does no more than his duty as between himself and A may under 
these rules be irrelevant, but it adds an element of reason to his 
request. 


Their Lordships will humbly advise His Majesty that this 
appeal should he dismissed with costs. 
W. W. Box & Co. Solicitors for the Appellants. 
- H, S. L. Palak & Co: Solicitors for the Respondents 
Nos. x to 16, 
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Present: Lord Alness, Sir Shadi Lal and Sir: 
George Rankin. 


KALYANJI VITHALDAS 
D. 
THE COMMISSIONER OF INCOME TAX, BENGAL. | 


[ON APPEAL FROM THE Hıcm COURT OF JUDICAÎURE ~~ 
AT Fort WILLIAM IN BENGAL] > a ie 


n 


. 3 
Super tax—Income Tax Act (AT of 1922), section 55—Family governed by 
Benares School—Partners of a firm--Undivided Hindu family —Each 
i partner living with his family—Family consisting of wife or wife and 
daughter, . 


T'he parties ia the present case were governed by Benares School of Hindu 
law. In or about 1912 the business of a firm known as Moolji Sicca & Co. was 
begun by Moolji and Purshottam (brothers who had separated) and Kalyanji (who 
was not related to either) and in no case ancestral funds employed for the 
purpose, Moolji had two sons, Kanji aod Sewdas by his first wife. Kanji had 
wife and daughter and Sewdas had wife only, Purshottam bad wife, son and 
daughter. 


In 1919 Moolji made gifts of capital to each of his sons, who then separated. 
In that year Kanji and Chaturbbuj (brother of Kalyanji) were taken into partner- 
ship. In 1930 Sewdas and Kalyanji’s brother Champai were taken Into the firm 
on certain terms. The interest of Kanji and of Sewdas wasa gift from their 
father, and that of Chaturbhuja gift from his brother Kalyanji. In no case the 
individual partner threw his interest in the firm or his receipts therefrom into 
the common stock, that is, treated it as joint family property : 


Held, that so far as Moolji, Purshottam and Kalyanji were conceined,‘they are 
each meimber of a Hindu undivided family,: but the iccome from the firm was 
the separate and self-acquired property of the partoer and not of the family. 
The income was the income of an individual and assessable to super tax as such 
under section 55 of the {ncome Tax Act, 1922. ? 


That so far as Chat urbhuj, Kanji and Sewdas were concerned, the income wag 
not the income of the family and tobe assessed to super tax as such. The 
existence of a wife or of a wife and daughter did not make the ancestral property 
joint. 

The phrase “ Hindu undivided family ” is used in the Income Tax Act, 1923, 
with reference not to one Schcol only but to all Schools. It wasa mistake to 
begin by pasting over the wider phiase of Act the words Hindu co-parcenary. 

In the eye of the Hindu law, ancestral Property belongs, save in certain 
cltcumstances; to the family as distinct from the Individual. 


A Hindu joint family does not necessarily consist of male thetnbers only, 


These are six consolidated appeals (Privy Council Appeals 
Nos. 24 to d9 of 1936) under section 66A (2) of the Indian Income 
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-Tax Act, 1922 (XI of 1922), from a judgment of the High Court of 
Judicature celivered on t3th December 1934 under section 66(5) of 
the Act upon a cise statel by the Commissioner of Income Tax, 
Bengal, under section 66(2) of the Act. The judgment of the High 
Court was delivered upon six references of questions of law to the 
High Court by the Commissioner of Income Tax, Bengal and the 
consequent six orders passed thereon. These six appeals raised 
the question whethér the six appellants are liable to be assessed for 
the assessment year 1931-32 to super tax individually on the scale 
applicable to individuals, or as Hindu undivided families applicable 
thereto through the appellants as epregning their respective 
families. 

The. actual P pone referred by the Commissioner 
were — : 

(1) Whether the family of the assessee as it now stands is a 
Hindu urdivided family within the meaning of the Indian Income 

“Tax Act? 

(2) If the first question be anewered in the affirmative, whether 
in the circumstances recorded in the case the income in question 
should be treated as income of that family and assessed as such ? 

The High Court answered the first question in the negative and 
held that the second question did not therefore arise. - 

The appellants were Hindus governed by Mitakshara law and 
each of them lived with their respective families which included in 
some cases both males and females and in some cases females only ; 
no division had taken place in such familigs, and it follows that such 
families were undivided Hindu families. ~ The question arising in 
this appeal is whether the words “ Hindu undivided family ” in the 
Income Tax Act should be construed “as meaning something 
different from what they ‘mean in ordinary Hindu law and as 
signifying only a Hindu family containing several adult coparceners 
who have the right to obtain a partition and have not done so, but 
have chosen to keep their property in a condition of jointness. 

Dz Gruyther, K. C. and Z. P. E. Pugh for the Appellants ; The 
question that arises here is what is an undivided Hindu family 
within the meaning of the Income Tax Act, 1922.- - 

The question is whether the Hindu undivided family is limited 
to the co-parcenary or not. In this case the view of the Calcutta 
High Court is that it is only the cc-parcenary that falls within the 
definition, In Madras and Lahore the view has been taken that it 
covers the whole family, and that a Hindu undivided family means 

the whole family without any limitations to the co-parcenary, . 
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Vedathanni’s case (1) establishes that fora “Hindu undivided 
family ” it is not necessary to have co-parceners. The decision as 
I read it, amounts to definitely saying this, that where you have one 
owner, and persons claiming maintenance, that is a Hindu divided 
family, and has got to be taxed as such a Hindu undivided family, 
and therefore any person who is a member of the family, and draws 
some money out is not liable to be taxed separately therefor. The 
proposition decided by Vedathanni’s case (1) is that in order to 
constitute a Hindu undivided family it is not necessary to have two 
male members within the meaning of the Act. The proposition 
with which Vedathanni’s case (1) deals is that the word Hindu 
undivided family can cover acase of one male member of the 
family with female members claiming maintenance and it is not 
necessary that you should have two co-parceners. 


Krishan Ktshore’s case (2) decides that to constitute a Hindu 
undivided family within the meaning of this Act itis not essential 
that there should be any body who could have a claim to 
partition, 

In Laxminavayan’s case (3) the question was whether a sole 
member having his wife and mother living with him constitutes a 
Hindu undivided family within the meaning of the Act (Hindu 
joint family- includes females. Co-parcenary includes only 
males.) i = 

See Rangnekar J’s judgment in Lasxtninarayan’s case (3). 


See Mayne at P. 344. Thatis exactly what I am suggesting. 

(Refers to Janakiram Chetty v. Nagamony Mudaliar(4). It has 
been held in Calcutta since 1863, viz [see Muddun Gopal Thakoor 
v. Ram Buksh Pandey (5)] that the property which a man gets asa 
gift from his father is ancestral property. 


[Zord Alness: In the judgment under appeal it has been held 
that a Hindu undivided family is interchangeable with co-parcenary. 
In the authority you have cited it is held that this is contrary to 
the principles of Hindu law. We must decide which of these two 
judgments is right,—they cannot both stand. ] 


[Zord Ainess > There seems to have been no practical difficulty 


. in working the Statute—the first case is after ten years.] 


(1) (1932) I. L. R, 56 Mad, r. 
(2) (1932) 1.L R 14 Lah. a55. 
(3) (1935) I. L. R 59 Bom. 618, 
(4) (1925) I L. R. 49 Mad. 98, 
(3) (1863) 6 W. R, 71. 
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N. Rajagopaia Chari’s Law of Income Tax (1931) p. 32. The 
question } as only become acute if you tax in one way you are liable 
to pay super-tax, and if in another way you are not. The authorities 
establish that where you have a joint undivided Hindu family the 
mere fact that you have only one male member in the family 
although there are females does not prevent that family from at all 
being a Hindu undivided family within the meaning of the Income 
Tax Act. The following authorities establish the proposition that 
if a man dies intestate a Hindu under the Mitakshara, then his 
sons, grandsons and great-grandsons succeed to his property, to his 
joint undivided property. Ifthe father does not allow them to 
succeed on an intestacy but makes a gift to them in his life time, 
or devises it to them by will the property, when it comes to the 
sors, who would have taken under an intestacy, isin exactly the 
same position, and with the same limitations, asif there had been 
such an intestacy, Afuddun Gopal Thakoor v. Ram Buksh Pandey 
(1) (Bengal) and Hazari Mall Babu v, Abaninath Adhurfya (2). 
It has never been dissented from on the Calcutta side. Madras has 
followed Culcutta, see Janakiram Chetty v. Nagamony Mudaliar(3). 
On the other hand Allahabad and Bombay have taken a different 
view, see Lal Ram Singh v. Deputy Commissioner(4). Oudh followed 
Allahabad. The result for the present purpose is that T. and S., 
the two sons of M., would hold this property as undivijed pro- 
perty, unless the fact that they did not have a son at this particular 
assessment prevents the right from accruing. The next year they 
did have sons, and I do ask you to indicate whether the existence 
of the sons is to make the family a divided family, or whether it is 
to be only in a state of fluctuation for the purposes of the Income 
Tax Acts. In my submission the words “ Joint undivided family” 
are specially meant in a very large sense and if it were intended to 
qualify it in any way it was the duty of the legislature to make it 
perfectly plain that it could not be read as other than a co- 
parcenary. 

Pugh followed and referred to Sundaram’s Law of Income Lax 
in India 4th Edition. P. 118 on Dayabhaga: Sheochurn Doss yv. 
Rampershad Tewary (5); The Commissioners of Inland Revenue 
v. His Grace the Duke of West Minister (6) and Sri Vira 

(1) (1863) 6 W. R. 71, 5 

(2) (191a) 17 C. W. N, 280 (284, 28:). 

(3) (1925) I. L. R. 49 Mad. 93. 

(4) (1923) L. R. sol. A. 265 (274). 

(5) (1866) 10 Moo. T. A. 490 (505). 

(6) [1936] A. C. 1 (16). 
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Viradhi Vira Pratapa Sri ` Raghunadha . Anunga -Bhima Deo 
Kesari Maharaz v. Sri 81030 Kishore Patta Deo (1). 


A. M. Dunne, R. C. and Æ. L. Norton for the Respondent : 
In the first place, there is no fact which can override the 
fact asa finding of fact of the Commissioner cr mix up that 
finding of fact with an inference as a matter of law to say that the 
finding is wrong. On the pcsition of Dayabhaga family see Mulla’s 
Hindu Law 8th Edition P. 323, The family can only bea unit 
for taxation if it possessed an income, and if it possessed an income 
it could only be owned in a Hindu family by those who are en- 
titled to partition it, and those are the co-parceners and it cannot 
be that large body which Mayne describes as “a fringe on the 
co-parceners” in a Hindu family who would have rights of 
maintenahce: Commissioner Income Tax v, Lakshminarayan (a), 
The words “ Hindu undivided family ” must be construed in 
reference to the Act, The only test is that it is to be a Hindu 
family undivided ; and if itis an undivided family then you must 
assess it as a-unit, and it must be one, it must be composed of 
members under the Act who as an undivided family are the owners 
of the income to be assessed. The intention of the Act is perfectly 
clear that the legislature put in asthe one test that it must bea 
Hindu undivided family, and that includes the co-parcenary and 
the fringe of persons entitled to maintenance. It is the income of 
the co-parcenary and out of it that fringe is entitled to maintenance 
but the persons who are the owners cf the income are the co- 
parceners. $ 
C A V 
The judgment of their Lordships was delivered by 
“Sip George Rankin :—These six appeals concern the assess- 
ment to super-tax for the year 1931-32 of six of the seven partners 
of a firm known as Moolji Sicka & Co. This firm was for the year 
‘in question registered under section 26A of the Income-tax Act, 
the instrument of partnership being a Gujrati deed dated i1th 
September, 1930. Its business was that of dealers in Indian 
tobadco and cigarettes. The assessment to income-tax of .the 
wegistered firm has been made in due course, and the present 
controversy is whether six of the partners should each be assessed 
to super-tax upon his share of the profits. as an individual, or 
whether these six shares should each be assessed as income ofa 
Hindu undivided family. The rates of super-tax imposed by ‘the 
(1) (1876) L. R. 3 L A. 154 (I9, E ` . r 
(2) (1935) 37 Bom, L. R. 694. 


coe - t q ` * ret. i- 
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relevant Finance Act are lessin the case of a Hindu undivided 
family than in the case of an individual. 

The problem has to be answered by applying to the facts of each 
case the language of section 55 of the Act: r 

In addition to the income-tax charged for apy year, there shall 
be charged, levied and paid for that year in respect of the total 
income of the previous year of any individual, Hindu undivided 
family, company, unregistered firm or other association of indivi- 
duals, not being a registered firm, an additional duty of income-tax 
(in this Act referred to as super-tax) at the rate or rates laid down 
for that year by Act of the Indian Legislature. 

Provided that, where the profits and gains of an unregistered 
firm have been assessed to super-tax, Super-tax shall not be payable 
by an individual having a share in the’ firm in respect of the amount 
of such profits and gains which is proportionate to his share. 

. The two questions finally referred in each case by the Commis 
K sioner for_the opinion of the High Court at Calcutta are as 
follows :— ` ' 

(1) Whether the family of the ‘assessee, as it now stands, is 
a Hindu undivided family within the meaning of ae Incom-tax 
Act? . : £ 

(2) If the first question be answed in the affirma‘ive, whether 
in the circumstances recorded in this case the income in question 
should be treated as income of that family and assessed as such ? 

The High Court (Zort- Williams and Jack, JJS bave in each case 
answered the first question in the negative ang held that the second 
question did not arise, SELF 

' The parties are goverhed by the Mitakshara and their peages 
aud families may be exhibited as under: 
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daughter 
H 
Vithaldas 
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_ Kalyanji Chaturbhuj Champsi 
wife wife 
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daughter 


The history of the firm according to the Commissioner is 
that in or about r912 the business was begun by Moolji and 
Purshottam (brothers who had separated) and Kalyanji (who is 
not related to cither), and that in no case were ancestral funds 
employed for the purpose. Thatin 1919 Moolji made gifts of 
capital to each of his sons by his first wife—viz., Kanji and 
Sewdas, That at least since 1919 Moolji, Kanji and Sewdas have 
been separate from each other. Thatin rgrg on the terms of 
a Gujrati deed dated rst May, Kanji (son of Moolji) and Chaturbuj 
(brother of Kalyanji) were taken into the partnership. That in 
1930 Sewdas and Kalyanji’s brother Champsi were taken into 
the firm on the terms of the deed of r1th September, 1930, 
already mentioned. That, the interest of Kanji and of Sewdas 
was a gift from their father Moolji, and that of Chaturbhuj a 
gift from his brother Kalyanji, That in no case has it been 
proved that the individual partner has thrown his interest in the 
firm or his receipts therefrom into the common stock, i. e., treated 
itas joint family property. Their Lordships are of opinion that 
the High Court was right in prcceeding upon these findings of 
fact by the Com missioner. 

From these facts it clearly appears, so far as Moolji, Purshottam 
and Kalyanji are concerned, that they are each members of a 
Hindu undivided family. Each bhasa son or sons from whom 
so faras the evidence goes he is not divided. But the income 
from the firm is clearly the separate and self-acquired property 
of the partner, and, as it has not been thrown into the common 
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stock, it cannot be regarded as income of the family. It is the Bee 


income of an individual and assessable to super-tax as such under 1936. , 
section 55 of the Act. In these three cases, therefore, the High Kalyanji Vithaldas 


Court should have answered the first question in the affirmative and To 
ee 8 The Commissioner of 
the second question in the negative. Income Tax, 
The interest of Chaturbhuj in the firm was obtained from Bengal, 





his brother Kalyanji. It is self acquired and not ancestral Sir George Rankin. ~ 
property: Chaturbhuj bas no son, but even if he had, the son gg 
would have taken by birth no interest in the income now in ques- 
„tion. The High Court might well have answered the second 
question in the negative and said of the first question tbat it 
did ‘not arise. : 

In none of the four cases abovementioned—viz., those of 
Moolji, Purshottam, Kalyanji and Chaturbhuj—does the fact ‘that 
the man has a wife and daughter (or more than one) affect the 
result. The existence of a son does not make his father’s self- 
acquired property family property. or joint property. That the 
existence of a wife or daughter does so is untenable. 

There remain the cases of Kanji and Sewdas. Neither bas 
a son, but, in the case of each, his interest in the firm was 
obtained by gift from his father Moolji. Without deciding the 
question which was left open in Lal Ram Singh v. Deputy 
Commissioner (1) their Lordships, for the purposes of the 
present cise, will assume that their interest was ancestral 
property, so that, if either had hada son, the son would have 
taken an interest therein by birth. But, no son having been 
born, no such interest has arisen to qualify or diminish the 
interest given by Moolji to Kanji and to Sewdas, Does then the 
existence of a wife, or of a wife and daughter, make it income 
of a Hindu undivided family rather than income of the indiviiual 
partner? Their Lordships think not. A man’s wife and daughter 
~are entitled to be maintained by him out of his separate property 
as well as out of property in which he has a co-parcenary interest, 
but the mere existence of a wife or daughter does not make 
ancestral property joint. “Interest” isa word of wide and vague 
significance, and no doubt it might be used of a wife’s or daughter’s 
right to be maintained, which right accrues in the daughter's 
oase on birth; but if the father’s obligations are increased, his 
ownership is not divested, divided or impaired by marriage or 
the birth of a daughter. This is equally true of ancestral pro- 
perty belonging to himself alone as of self-acquired property. The 

(1) (1923) L. R. so 1, A. 963, ' 
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eases of Kanji and of Sewdas can be disposed of by answering the 
second question in the negative. 

The High Court approached the cases by considering first 
whether the assessee’s family wasa Hindu undivided family, and 
in the end left unanswered the question whether the income 
under assessment was the income of that family. This is due 
no doubt to the way in which the Commissioner had stated the 
questions, Dut, after all, if the relevant Hindu law Aad been 
that the income belonged, not to the asseseee himself, but to the 
assessee his wife and daughter jointly, it is difficult to see how 
that association of individuals could have been refused the des- 
cription “Hindu joint family”. The phrase “Hindu undivided 
family” is used in the statute with reference, not to one school 
only of Hindu law, but to all schools ; and their Lordships think 
ita mistake in method to begin by pasting over the wider phrase 
of Act the words “Hindu co-parcenary”—all the more that. it ia 
pot possible to say on the face of the Act that no female 
can be a member, The Bombay High Court, on the other 
hand, in Laxminarayan’s case (1), having held that the assessee 
his wife and mother were a Hindu undivided family, arrived 
too readily at the conclusion that the income was the income of 
the family. 

The pbrase which has to be considered and applied to the 
facts is “the total income of the previous year of any individual, 
Hindu undivided family, company, unregistered firm or other 
association of individuals not being a registered firm”. The words 
‘income of” are simple words and are capable of wider or 
narrower meaning; but for the present purpose the Courts are 
concerned with them as they appear in an Income-tax Act; 
and under section 3 or section 55 income is not to be attributed 
to any one of the five classes of persons mentioned by any loose 
or extended interpretation of the words, but only where the 
application of the words is warranted by their ordinary legal 
meaning. The relevant meaning in the present cases is the 
ordinary meaning in Hindu law according to the B:nares school. 
In an extra legal sense, and even for some purposes of legal theory, 
ancestral property may perhaps be described, and usefully 
described, as family property ; but it does not follow that in the 
eye of the Hindu law it belongs, save in certain circumstances, 
tothe family as distinct from the individual, By reason of its’ 
origin a-man’s property may be liable to be divested wholly or 

(1) (1935) 1. L. Rs sg Bom. 618. 
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in part on the happening of a particular event, or may be answer- 
able for particular obligations, or may pass at his death in a 
particular way ; but if, in spite of all such facts, his personal law 
regards him asthe owner, the property as his property and the 
income therefrom as his income, it is chargeable to income-tax 
as his, i. e, as the income of an individual. In their Lordships’ 
view it would not be in consonance with ordinary notions or 
with a correct interpretation of the law of the Mitakshara, to hold 
that property which a man has obtained from his father belongs 
to a Hindu undivijed family by reason of his having a wife 
and daughters. 


The result is that in the cases of Moolji, Purshottam and 
Kalyanji the first question stated by the Commissioner should 
_be answered Yes and the second No. Inthe other cases the 
second question should be answered No and the first question need 
not be answered. 


Upon the reported decisions cited during argument their 
Lordships will only observe that the decision in Vedathanni’s 
case (1) does not cover the present question which arises under 
section 55 of the Act, and that they take no exception to the 
result arrived at in the case of Raja Bhunesh Pratap Narain 
Singh (2) though they do not agree that a Hindu joint family 
necessarily consists of male members only. Their -Lordships 
will not here deal with the case of an impartible estate held by 
the senior of several male members of a family, ag to which 
there have been conflicting decisions in India (cf. Raja Shiva 
Prasad Singh v. Secretary of State (3), Krishan Kishore’s 
case (4). 

They will humbly advise His Majesty that the appeals should 
be dismissed with costs. 

Douglas Grant & Dold: Solicitors for the Appellants. 

Solicitor, India offics: S ücitor for the Respondent. 


A. T. M.j S Pe K Appeals dismissed. 


G) (1932) 1. L. R. 56 Mad. 1. 
(2) (1932) 61. T.C. 175. 

(3) (1924) 11. T.C. 384 (388-9). 
(4) (1932) LL. R. 14 Lah. 955. 
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APPELLATE CIVIL. 
Bejors Mr. Justice S. N. Guha and Mr, Justice C. Bartley. 


BANK OF DACCA, Larp. (IN LIQUIDATION), REPRE- 
SENTED BY THE OFFICIAL LIQUIDATOR, 
SURESH CHANDRA PAKRASI 


v, 


LALIT PRASANNA SAHA SANKHANIDHI.* 


Order, execution of—Execution levied for realisation of unpaid skare call 
monies—Balance order— Relation of banker and customer—Security to 
cover for advances—Fledge—Use of words ‘as creditor ” and "claim 
admitled ”——Right, if surrondered—Set off—Cross claim not falling strictly 
under Order a1 rule 19 of the Code of Civil Procedure (Act V of 1908)— 
Inherent power—Conversion—Value of security with interest. 


The relationship of banker and customer is generally that of agent and 
principal, of debtor and creditor or of pledgor and pledgee ; there are, however, 
cases where the banker stands in the relation of trustee as well as agent for his 
customer, as for example in the case of securities lodged for safe custody ; the 
banker is not entitled to sell or pledge them, and must be prepared to hand back 
the identical securities deposited ; should he convert them to his own use he 
becomes criminally liable. 


The relation of banker is primarily that of debtor and creditor, and obser- 
vations of Jessel, M. R. in In Re Hallett’s Estate, Knatchbull v. Hallett (1) do 
not affect the general rule. The banker is not a trustee for the customer in 
respect of money paid in or responsible to him for the use he makes of it; but. 
the position is not the same where the banker uses the securities deposited with 
him for his own use, and where is conversion of the securities for the purposes of 
the bank, and not for the purpose of the customer. 


On general principle and in the exercise of its inherent power, an executing 
Court can entertain and give effect to a claim of set off, even in cases which do 
not come strictly under order 21 rule 19 of the Code of Civil Procedure. 


Krishna Chandra Bhoumick v. Pabna Dhanabhandar Co. Lid. (2) followed. 


The judgment-debtor, respondent, was a share-holder of the Bank of Dacca 
(in liquidation), appellant, against whom there were orders for recovery of money 
passed (in favour of- the appellant) in respect of unpaid calls for shares allotted 
tohim. He hadan account with the appellant bank, and as security against 


* Appeals from Appellate Orders Nos. 2 and 3 of 1936 with Rule No. 206 (M) 
of 1936, against the order of E. B. H. Baker Esq., District Judge of Dacca, dated 
the 6th September, 1935, affirming that of Babu Protap Chandra Sen Gnpta, 
Munsiff, Central Court, Dacca, dated the 24th July, 1935. 

(1) (1879) 49 L. J. Ch. 4153 13 Che D. 696; 42 L, T, 4213: 28 W. R, 
(Eng.) 732. 

(2) (1934) 60 C. L. J. 281; 39 C, W. N, 106. 
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overdraft, deposited Gavernment Promissory Notes. These Notes were deposited 
by the Bank of Dacca with the Bengal National Bank, and were sold by the 
Receiver appointed by the Court for the Bengal National Bank, and the sale 
‘proceeds after certain deductions made therefrom on account of dues of the Bank 
of Dacca to the Bengal National Bank, were sent to the liquidator of the Bank of 
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Dacca The amount received by the liquidator.exceeded the sum realisable from Lalit Prasanna Saha 


the judgment-debtor, respondent, under the balance order put into execution. 


The respondent addressed a letter to the liquidator mentioning the Govern- 
ment Promissory Notes deposited by him as security against overdraft as creditor, 
and claiming the amount covered by the same wıth interest upto date. There was 
also an endorsement on the letter showing that the respondent’s claim was 
admitted : f i . i 


Held, that the securities being deposited as cover for advances and for the 
purpose of securing overdrafts or advances, the transaction was strictly of the 
nature of a pledge and the bank having converted them (Government Promissory 
Notes) to its own use, became liable for their value with interest. 

Neikram Dobay v. Bank of Bengal (1) applied. 

That the judgment-debtor was entitled to enforce his ownership to the amount 
in the hands of the liquidator after the sale of the Government Promissory 
Notes and defeat the liquidator’, claim in the proceedings in execution; the 
money in the hands of the liquidator should be applied to the satisfaction of the 
decree debt and the liquidator should enter satisfaction of the decree as the 
money in his hands was far in excess of the decretal amount, 


That the mere use of the words “as creditor ” in the letter could not mean 
that the judgment-debtor abandoned his right of ownership in respect of Property 
held by the Bank of Dacca for him. 


That the words “ claim admitted ” could not result in the judgment-debtor’s 
surrendering his right of ownership in the amount recovered in respect of his 
Government Promissory Notes from the Receiver of the National Bank by the 
liquidator of the Bank of Dacea or that the judgment-debtor had chosen to rank 
as creditor. 

Appeals by the Decree-holder. 

Application for execution. 

Messrs. Bireswar Bagchi, Prokas Chandra Fakrasi, Jitendra 
Mohan Banerji and Nirmal Kumar Sen for the Appellant. 

Dr. Nares Chandra Sen Gutta and Mr. Benoyendra Prosad 
Bagchi for the Responcent in No. 2 and Rule.No. 206(M). 

Dr. Nares Chandra Sen Gupta and Mr. Radhica Ranjan Guha 


for the Respondent in No. 3 
: i C, A. V. 
-The following judgment was delivered : 


M. A. No. 2 of 1936.. 
This appeal has arisen out of an application under section 47 of 
the Coce of Civil P ropediire made by a ree in the position ofa 
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judgment-debtor being a share-holder of a Bank, the Bank of 
Dacca, in liquidation, against whom there were ordera for recovery 
of money passed in favour of the Bank in liquidation in respect of 
unpaid calls for shares allotted to him, The applicant raising 
objections under section 47 of the Code of Civil Procedure, respon- 
dent in this appeal, had an account with the Bank of Dacca, and 
as security against overdraft, had deposited Government Promissory 
Notes. These notes were deposited by the Bank of Dacca with _ 
the Bengal National Bank, and were sold bythe Receiver appointed 
by the Court for the Bengal National Bank, and the sale proceeds 
after certain deductions made therefrom on account of dues of the 
Bank of Dacca to the Bengal National Bank, were sent to the 
Liquidator of the Bank of Dacca. The amount received by the 
Liquidator exceeded the sum realisable from the appellant under 
the balance order put into execution. The objections to execution 
raised by the appellant related to the position that the Liquidator of 
the Bank of Dacca seeking to execute the balance order should 
meet the decretal dues out of the amount recovered from the 
Receiver of the Bengal National Bank which was the objector’s 
property, being trust money which could not be applied for any 
purpose other than that for which the Government Promissory 
Notes were deposited. The contention of the debtor under the 
balance order was that money in the hands of the Liquidator 
would fully satisfy their liability under the balance order and the 
execution should not therefore be allowed to proceed. The 
Liquidator of the Bank of Dacca, onthe other hand, asserted 
that the applicant under section 47 of the Code of Civil Procedure 
was only a creditor of the Bank, and his objection by way 
of set off was not maintainable, 

The learned District Judge in the Court of appeal below, in 
affirming the order passed by the Court of execution, held that 
onthe facts and in the circumstances of the case, the Bank of 
Dacca was trustee in respect of Government Promissory Notes 
deposited by way of security for advances ; that the debt of the 
Bank could be squared without taking the matter into Court at 
all, that the case was not one of set off or of a contributory 
claiming a deduction before a share out among the creditors. 
The respondent wag not according to the Judge in the position 
of a creditor, but was entitled to enforce his ownership of the 
Government Promissory Notes deposited with the Bank. 


It appears that on the 13th August, 1931, the respondent 
addressed a letter to the Liquidator of the Bank of Dacca 
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mentioning the Government Premissory Notes deposited by eu 

him as security for advances, and claiming the amount covered 1936. 

by the same with interest upto date. Thereis a note on the Suresh Chandra. 

letter showing that Rr. s601-7-10 was the amount the respondent Pakrasi 

was entitled to get from the Bank. Lalit Prasanna Saha , 
Sankhanidhi. _ 


It may be noticed that in view of the use of the word trustee —— 
in the judgment of the Courts below, which appears to us to 
have been ‘used in a very general way, a great deal of 
time was taken by the learned Advocates representing the 
parties to this appeal for explaining the position created by the 
deposit of G. P. Notes as security for advances or overdrafts. 
The position was debated before us, with reference to some 
decisions of Courts in England, practically without reference to 
the facts of the case before us, and without consideration for 
a position which may be taken to be well-established now. The 
relationship of banker and customer is generally that of agent 
and principal, of debtor and creditor or of pledgor and pledgee ; 
there are however cases where the banker stands in the relation 
Of trustee as well as agent for his customer, as for example in 
the case of securities lodged for safe custody ; the banker is not 
entitled to sell or pledge them, and must be prepared to hand 
back the identical securities deposited ; should he convert them 
to his own use he becomes criminally liable. (See Sykes on 
Banking, 6th Edition, pages 126-127). As has been mentioned 
in Page’s Law of Banking, the relation of banker is primarily 
that of debtor and creditor, and, observations of Jessel M. R, 
in Ke Hallett’s Estate (1) do not affect the general rule, The 
banker is not a trustee for the customer in respect of money 
paid in or responsible for him for the use he makes of it ; but the 
position is not the same where as in the case before us, the ban- 
ker uses the securities deposited with him for his own use, and 
where is conversion of the securities for the purposes of the Bank, 
and not for the purpose of the customer. In the circumstances: 
of the case before us where securities were deposited as cover: 
for advances, and for the purpose of securing overdrafts or advan- 
ces, the transaction was strictly of the nature of a pledge (Paget, 
Pp. 241-242), and this rule must be taken to be the rule guiding 
the relationship of the banker and a customer in the position of 
the respondent in this appeal, in view of the decision of their 
Lordships of the Judicial Committee in the case of Neikram 


(1) (1879) 49 L. J. Ch. 415 ; 13 Ch. D. 6963 42 L. Ty 421} 
28 W. R, (Eng-) 732. 
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Dobay v. Bonk of Bengal (1). On the principles adopted in 
Neikram Dobay’s case, (1) and on the facts and circumstances of 
the'case before us, the Bank became liable for the value of the’ G. 
P, Notes, as for conversion. The Bank had converted the G. P. 
Notes to its own use, and was liable for the value of them, inclu- 
ding interest on them. The customer was of course bound to pay 
the loars,for-which the G, P. Notes were security, (See L. R. 19 
I. A. pp. 67-68). The position taken up by the respondent in his 
letter to the Bank in liquidation dated the 13th August, 1931, 
mentioned above, was justifiable on principle and authority to 
which reference has been made, and the Judge in the Court below 
is right in holding that the respondent was entitled to enforce his 
ownership to the amount in the hands of the liquidator, after the 
sale of the G. P. Notes deposited in the Bank of Dacca as security 
to cover-overdrafts or advances, after payment of loans from the 
Bank for which they were security. 


< The question for consideration next, is whether the respon- 
dent against whom’ execution was leived for realisation on unpaid 
share call monies, in pursuance of a balance order made under 
the Indian Companies Act, was entitled to take up the position 
that the Liquidator applying for execution should meet the 
decretal dues out of the amount in bis hands, representing the 
sale proceeds of the G. P. Notes, which is the respondents own 
property. The Court of execution expressed the opinion that 
as soon. ‘as the respondent asserted as he did, that the money 
in the‘hands of the Liquidator was to be applied to the satis- 
faction of the decretal debt, the Liquidator should have entered 
satisfaction of ‘the decree, as the money in the hands of the 
Liquidator was far in excess of the decretal amount. There was 
no question of set-off in the case, The Judge in the Court of 
appeal below, agreed with the Court of execution in the above 
view of the case, and observed that the respondent simply sought 
to utilise his own property in the bands of the Liquidator for 
the purpose of meeting the dues decreed against bim as a contri- 
butor. It was urged before us in support of the appeal by the 
Liquidator that the question of set-off not having been raised 
in the liquidation proceedings, the respondent was not entitled 
to raise the question inthe proceedings in execution started by 
the Liquidator, There is no question that the provisions con- 
tained in Order 23, rule rọ of the Code of Civil Procedure, 
relating to cross claims, have no application to the case before 


(3) (1891) L. R. 19 L A. 60; 1. L, R. 19 Calo. 322, 
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us; but in our judgment those provisions cannot and should Civit, 
not be taken to be exhaustive in regard to questions arising for 1986. 
consideration under section 47 of the Code of Civil Procedure, Suresh Chandra 
relating to execution, discharge or satisfaction of decrees. Their Pakrasi 


Lordships of the Judicial Committee of the Privy Council in Lalit Pusch Saba 
the case of Prosonna Kumar Sanyal v. Kali Das Sanyal (1), Sankhanidhi, 
prohibited placing a narrow construction on the language of the 
statute, and expressed the opinion that an enactment of which 
the scope was t provide for expeditious procedure for trial 
questions without recourse to separate suit, should be used for 
the beneficent purpose of checking needless litigation and dis- 
posing of objections to execution as speedily as possible. In i 
this connection we desire to express our entire agreement with the 
position indicated by this Court in the case of Krishna Chandra 
Bhoumich v. Pabna Dhanabhandar Co, Lid. (2), that on general 
principles and in the exercise of its inherent power, an executing 
Court can entertain and give effect to a claim to set-off, even in 
cases which do not come strictly under Order 27, rule rọ, Civil 
Procedure Code. Dae 
The result of the conclusion we have arrived at, as mentioned 
above, is that the order passed by the Courts below, against 
which this appeal is directed is affirmed; and this appeal is 
dismissed with costs. The hearing fee in this Court is assessed 
at 2 gold mohurs. 
The connec‘ed Rule, Rule No. 206 (M) of 1936 is discharged. 
There is no order as to costs in this Rule, 


Miscellaneous Appeal No. 3 of 1936. 


The questions arising for consideration in this case is similar 
to those decided by us in Appeal from Appellate Order No. 2 
of 1936. The point of difference as between this case and the 
other is that in a letter to the Liquidator, Bank of Dacca (in 
liquidation), the respondent mentioned that he was laying his 
claim to Government Promissory Notes deposited by him with 
the Bank as security against overdraft, as creditor. There was 
also an endorsement on the letter showing that the respondent’s 
claim was admitted. 
' “The G. P. Notes deposited by the respondent as security were 
made over to the Bengal National Bank by the Bank of Dacca. 
The National Bank sold these notes, and after deduction of the 
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major portion of the sale proceeds in respect of the dues of the 
Bank of Dacca, the Receiver of the National Bank sent the re- 
mainder of the sale proceeds to the Liquidator of the Bank of 
Dacca. The respondent, raising objection to the proceedings 
in execution for realisation of amounts due from the respondent 


-in respect of unpaid share call monies, sought to use the amount 


in the hands of the Liquidator towards the payment of the 
decretal dues, as shown in a balance order made in liquidation 
proceedings. F 

The questions arising for consideration in tbis appeal have been 
decided in our judgment in the other appeal No. 2 of 1936, and 
for the reasons stated in that judgment, this appeal must be 
dismissed, as in our opinion, the learned District Judge in the 
Court of appeal below, is right in holding that the mere use of 
the words “as creditor?” in the letter 1eferred to above, could not 
reasonably be taken to mean that the respondent abandoned 
his right of ownership in respect of property held by the Bank 
of Dacca for him. The words “trust” used by the Judge in this 
connection, may not be strictly accurate, in view of the legal 
position created by the deposit of G. P. Notes as security for 
advances or overdrafts, and by the sale of the notes at the 
instance of the Bank. It may also be noticed, as has been 
mentioned by the District Judge, in his judgment, the words 
“claim admitted” appearing on the letter addressed to the Bank 
proves nothing, and could not result in the respondent’s sur- 
rendering his right of ownership in the amount recovered in 
respect of his G. P. Notes from the Receiver of the National 
Bank by the Liquidator of the Bank of Dacca, ot that the 
respondent had chosen to rank as a creditor. The respondent 
was not, on the facts and circumstances of the case, and on the 
decision given by us in Appeal No.2 of 1936, mentioned above, 
entitled to enforce his right of ownership, and defeat the Liqui- 
dator’s claim in the- proceedings in execution giving rise to this 
appeal. 


This appeal ‘is dismissed with costs ; the hearing fee in this 
Court is assessed at two gold mohurs. 


A. T. Me Appea’s dismissed: Rule discharged, 
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Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


PRINCE SYED FATEH ALI MIRZA 
v. 


SAHEBZADI MEHERUNNISSA BEGUM AND OTHERS.* 


Appeal—Order appointing Receiver of Wakf properties — Proceeding started on 
application for direction on Mutwalli to file particulars and accounts under 
section 3 of the Musalman Wakf Act (XLII of 1923) ~furtsdiction, 


There is no jurisdiction conferred on the District Judg> in the exercise of 
which a Receiver can b> appointed by him in a proceeding started on an applica- 
tion for direction on a Mutwalli to file particulars and accounts as contemplated 
by section 3 of the Musalman Wakf Act, 1933 


No appeal lies against an order of the District Judge appointing a Receiver 
to take charge of all the Wakf properties at the instance of parties other than 
the applicants praying thata Mutwalli in possession of Wakf properties be, 
directed io submit a statement of the particulars of the wakf as required by 
section 3 of the Musalman Wakf Act, 1923. 

Appeal by the Applicant for direction and Application for 
Revision under section 115 Civil Procedure Code. 


Application for appointment of Receiver by third parties. 
The material facts appear from the judgment. = 


Messrs, Amarendra Nath Bose, Bimala Charan Ded and 
Tarakeswar Nath Mitra for the Appellant. 


Dr. Bijan Kumar Mukherjea and Mr. A. Sa M, Akram for the 
Respondents. 

C. A. V. 

The following judgment was delivered : 

This appeal has arisen out of a proceeding under Act XLII of 
1923 (the Musalman Wakf Act), started on an application made to 
the learned District Judge of 24-Parganas praying that a Mutwalli 
in possession of Wakf properties be directed to submit a statement 
of the particulars of the Wakf as required by section 3 of the Act, 
that the account submitted by the Mautwalli be examined and 
audited, and that the applicant be allowed to inspect and obtain 
copies of statements and particulars furnished by the Mutwalli. 


At a certain stage of the proceeding, parties other than the 
applicants who started the same, applied for the appointment ofa 


* Appeal from Original Order No. s10 of 1935 with application, against the 
orders of T. H. Ellis Esq., District Judge of 24-Perganas, dated the 12th and 
16th September, 1935. 
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Receiver to take charge of all the wakf properties for reasons stited 
by them in their application before the Court. The application for 
appointment of a Receiver was granted by the learned District 
Judge ; and this appeal was directed against the orders appointing a 
Receiver passed on the t2th and 16th September, 193°. 

An objection tothe maintainability of the appeal was raised 
before us, and we are of opinion that an appeal from the orders 
complained of does not lie, as they are made in a proceeding under 
Act XLII of 1923. There can, however, be no question that a 
question of the exercise of jurisdiction by the Court below arises in 
the case before us. 

In our judgment, the orders appointing a Receiver in the pro- 


‘ceeding pending before the Court below were passed under an 


entire misapprehension of the scope and operation of the provision’ 
contained in Act XLII of 1923, as there was no jurisdiction con 
ferred on the District Judge in the exercise of which a Receiver 
could be appointed by him in a proceeding started on an applica- 
tion for direction on a Mutwalli to file particulars and accounts as 
contemplated by Act XLII of 1923, which specifically provided for 
enforcement of orders in that behalf, by penalties in the shape 
of fine. 

The orders passed by the learned District Judge onthe rath 
and 16th September, 1933 must, in the above view of the case 
before us, be set aside as passed without jurisdiction ; and we direct 
accordingly. The Receiver appointed by the learned District Judge 
is to be discharged, and the proceeding under Act XLII of 1923 
pending before the Court below in which the Receiver was 


appointed is to be dealt with by the learned District Judge, in 
accordance with law, 


No orders are necessary on the application filed by the appellant 
in Court on the 8th April, 1936. The application filed in Court 
to-day will be kept on the record, and the decision inthe case 
before us is given on that application, the prayer made in the same 
being allowed. The appeal is dismissed. There is no order as to 
costs either in the appeal or in the application, 

Let the records be returned as soon as possible, 


AT. M, Appeal dismissed 


~ 
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APPELLATE CRIMINAL. 


Before Mr. Justice J. R. E. Cunliffe, and Mr, Justice 
A. G, R. Henderson. 


SARAT CHANDRA CHAKRAVARTY 
D. 
KING-EMPEROR.* 


Misdirection—Burden of proof, if shifts in criminal cases—Guide to proving of 
guilt or innocence—Fudse’s duty in charging the jury—Charge of a sexual 
criminal character—Uncorroborated evidence—Want of caution, effect of =- 
Method of dealing with evidence—Retrial — Narrow verdict, 


The burden of proving explicit guilt is upon the prosecution and this onus 
never shifts, 


The true guide to the proving of guilt or innocence is whether the story of 
the prosecution is believed or not. 


A Judge should not omit to take the precaution which it is always necessary 
for Judges addressing juries to take, that.is, to warn the jury very gravely that 
when charges of a sexual criminal character are brought against an accused 
person ina criminal Court without corroborating evidence, then the iury must 
be told that whereas after due and careful consideration they are entitled to ac- 
cept that uncorroborated evidence, it 1s really not safe to do so and for the good 
reasons which exist in all charges of this characler made by women against men 
and more especially when the person accused is the subject of dislike or enmity 
on the part of the woman herself. The want of caution vitiates in law toa 
considerable degree a charge to a jury, however good in other respects. = - 


In the course of speech by the learned Judge, he said when dealing with 
defence evidench " Nevertheless if you find that the defence case isa false one 
it is certainly an element in favour of the prosecution and against the accused. 
The falsity of the defence case may have the effect of confirming you in your 
belief that the prosecution story is true. ” : 


Held, that such language should always be accompanied by the legal caution 


that the onus of proving explicit guilt was upon the prosecution and prosecution 
alone 


The way in which the learned Judge dealt with the defence case amounted to 
a most serious misdirection. 


Per Henderson, J. : That the learned Judge should have told the jury in 
plain and unmistakeable terms that if they refused to believe the defence case, 
it would in no way help in determining whether the prosecution was true 
or not. ` 


That the learned Judge’s charge, clearly expressed as it was, was too colour- 
less and failed to bring before the jury the main circumstances in the case. 


* Criminal Admitted Appeals Nos. 733 and 807 of 1936, against the decision 
of A. N. Sen, Esq., Sessions Judge of Bakarganj, dated the 7th Seplember, 1996. 
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The learned Judge spent a great deal of time in putting before the jury 
observations with regard to various witnesses in the order in which they had 
deposed in Court : 


Held, that that method of dealing with the evidence did not afford any 
assistance to the jury at all 


The fact that a very serious misdirection might pcssibly have accounted for 
an extremely narrow verdict, was taken into consideration in considering whether 
a retrial should be ordered or not. 

Appeals by the Accused under section 410 of the Code of 
Criminal Procedure. 


The appellant in No. 733 was sentenced to 7 years’ rigorous 
imprisonment for a conviction under section 376 Indian Penal Code 
(no separate sentence was passed under section 366 Indian Penal 
Code) and the two appeliants in No, 807 were sentenced to 5 years’ 
rigorous imprisonment each under section 366 Indian Penal 
Code. : 


The material facts appear from the judgment of Cunliffe, J. 
Messrs Carden Noad and S. C. Talugdar for the Appellants. 


Mr, D. N. Bhattacharya for the Crown. 

C., A. V. 

The following judgments were delivered : 

Cunliffe, J..:—These two appeals are preferred from 
convictions and sentences passed on the three appellants bya 
Court consisting of the Sessions Judge of Backergunj anda Jury. 
All three appellants were convicted of abduction under section 
36 of the Indian Penal Code and the first appellant in addi- 
tion to being convicted of abduction was also convicted of rape. 
The sentence passed upon the first appellant, who isa Sub-Ins- 
pector of Police was rigorous imprisonment for seven years, that 
being passed on tLe conviction under section 376 and the learn- 
ed Judge in his case passed no separate sentence under his 366 
abduction conviction. The two other appellants were sentenced 
to five years’ rigorous imprisonment each under the abduction 
conviction. It may be noted that the convictions were brought 
in on majority verdicts,—the majority being three to two in 
favour ofall the convictions I have mentioned. 

The first appellant whose name is Sarat Chandra Chakravarty 
isa Brahmin Sub-Inspector of Police known locally as the Chho- 
ta Daroga and as such he is referred to almost universally in 
the evidence, 


The two other appellants are employed at the Kutchery at 
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a place called Rajpasba. They are known as the Mridha and 
the Haldar of the Kutchery in question. The victim of this abduc- 
tion and rape, as the Jury found it, was a Sudra Hindu widow 
girl and perhaps it may be convenient if I quite briefly mention 
the facts relied on by the prosecution and accepted by the Jury. 

At the end of the month of January last it became the 
duty of the first appellant in his capacity as Sub-Inspector of 
Police to make a visit to Rajpasha for the purpose of investiga- 
ting the complaint of a theft which bad been made to his head 
quarters. One of the persons who, it was alleged, concerned in 
this theft was the father of the widow girl whose name is Madhu- 
mala and it is said that the Sub-Inspector shortly after dusk 
visited the Bari where this girl, her mother and her old motber- 
in-law lived together and after some conversation the girl was 
carried away from the hut screaming to the Sub-Inspector’s boat 
which had arrived at the place which they ferried across the 
river, tied up there by the two Kutchery people. Appellants 
Nos, 2 and 3 were then dismissed and it is said that throughout the 
Sub-Inspector occupied bis time by alternately drinking liquor, trying 
to force liquor upon the girl and criminally assaulting her. Then it is 
said that when day break came, the girl was put ashore and conduct- 
ed toa deserted house being dragged across the field to this house; 
afterwards she made her way back to her own hut where she told 
two older women in the household about what had occurred. The 
prosecution case was that there were a number of people who 
watched all this happening, as far as the getting to the boat two 
groups of people, the villagers who saw the girl being carried off 
and there were other witnesses who saw her being landed again the 
next morning. It is common ground that there was considerable 
delay in making the complaint concerning the abduction and the 
rape, It is also common ground that the girl was permanently on 
bad terms with the second appellant whose name I should have 
stated is Jadu Nath Sinha over a petty lard dispute and asI have 
already pointed out the visit to the hut where the girl lived was 
made because of the complaint of theft which led to Sub-Inspector’s 
visit, That roughly is the prosecution case. 

The defence case is not a denial that the Sub-Inspector ever 
went there because it is admitted that he did. But it is said that he 
never spent the night in the boat at all either by himself or with 
the girl at all, but that he spent the night inthe Kutchery. It is 
also said that when the Sub-Inspector came to the girl’s house to 
make enquiries (this is the defence case) that there was some kind 
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of a scuffiz and that she took up a Dao that was lying in the hut 
and menaced the Sub-Inspector with this Dao. The two employees 
at the Kutchery denied they were involved in this abduction leading 
to the rape at all, 


Now, I may say at once that although such a view would not be 
sufficient or proper to enable an appellate Court to set aside a con- 
viction and a sentence of a lower Court in which findings of fact 
have been brought in by a jury, I consider that this is a false case. 
I do not believe that Brahmin Sub-Inspector of Police would openly 
carry off Sudra girl widows in the presence of the whole village, 
for the purpose of criminally assaulting her. JI am not prepared to 
say that persons in this position (I am referring to members of the 
Police) do not surreptitiously at times indulge in connection with 
village girls, I believa if such people wish to do that, it is not very 
difficult but it is not a course that they would ever pursue openly for 
very good reasons into which I need not ent-r. Now there is no 
doubt whatever in my mini that the charge of the learned Judge 
to the jury here is a very able one indeed. He entered into a most 
careful analysis of the evidence, the form of the charge as it appears 
before us is excellent and the clarity of the language which he 
employed is exceptional. But the impression made on my mind on 
reading the charge, at least four times in the interval during which 
we heard arguments on both sides atthe bar is that this was a 
charge directed towards a conviction. I have no doubt about it 
and it is a charge directed towards a conviction delivered by a 
learned Judge of strong personality and with a power of expressing 
his views in an extremely forceful manner. The feature of the 
summing up, to my mind,—and it is a feature of omission,—is that 
the learned Judge did not bring before the jury with the instance 
I think he ought to have done from a judicial standpoint the neces- 
sity for constantly keeping in mind that this was a case of what I 
may callan enmity background. It may also be criticised and I 
think was rightly criticised at the bar by Counsel for the appellants 
that the learned Judge omitted to take the precaution which it is 
always necessary for Judges addressing juries to take in cases of this 
character, that is, to warn the jury very gravely that when charges of 
a sexual criminal character are brought against an accused person in 
a criminal Court without corroborating evidence, then the jury must 
be told that whereas after due and careful consideration they are 
entitled to accept that uncorroborated evidence, it is really (not ?) 
safe to do so and for the good reasons which exist in all charges of 
this character made by women against men and more especially when 
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the person accused is the subject of dislike or enmity on the part of 
the woman herself. In this particular case, although it may be said 
that there was ample corroboration of the offences alleged up to the 
time that the boat was reached there was no corroboration whatever 
of the circumstantial and almost specious story which the girl herself 
put forward as to what occurred during the night in the boat. On 
the question also whether there was outside evidence which could 
corroborate the woman in any way, although this is evidence not of 
the actual happenings but of the possible effect of what had been 
done, I refer to the evidence of the medical man who examined the 
girl, That, to my mind, is colourless and unconvincing to a degree. 
It has always been the practice and the procedure in the Courts 
sitting in London ard it has gradually become the practice and 
procedure here, and rightly I think, that this want of caution on 
the part of a learned Judge in cases of a sexual nature vitiatesin 
law to a considerable degree a charge toa jury, however good in 
other respects. But that, in my opinion, is not the only criticism 
which can be fairly levelled against learned Juige’s summing up. 
To my mind, there is one part of this charge which is open to the 
gravest possible objection, not only because of the way he put it 
but because of the time that he thought fit to place it befura the 
jury almost at the end of the address he made to them. In the 
course of his speech he said this; when dealing with the defence 
evidence, he used thesé words ; 


' Nevertheless if you find that the defence case is a false one it 
is certainly an element in favour of the prosecution and against the 
accused, The falsity of the defence case may have the effect of 
confirming you in your belief that the prosecution story is true. ” 
I am not prepared to say that those words or sentiments of that 
kind ought ever to be used to a jury. Butit is to my mind of 
paramount necessity that if such language is employed, it should 
always be accompanied by the legal caution that the onus of proving 
explicit guilt is upon the prosecution and prosecution alone. It has 
been said that the onus in criminal cases never shifts and I have 
“said that myself in this Court and I shall probably say it again. It 
seems to me to be jist the same tc-day as it was 50 years ago. It 
cannot take away the independence of the jury in considering the 
defence evidence : otherwise the1e would be little use in calling 
such evidence at all. But it is a cardinal basisof our criminal law 
as opposed to the criminal law in many other countries that the 
true guide to the proving of guilt or innocence is whether the story 
of the prosecution is believed or not. The observations that I have 
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made in this case which will be supplemented by other remarks 
from my learned trother might seem only to apply to the case of 
the Daroga. But in all the circumstances and because of the close 
connection between all the appellants, the connection of appellants 
Nos. 2 and 3 being more especially to my mind those of accom- 
plices rather than actual principals, leads me to the conclusion that 
it would bein no way safe to uphold any of these convictions. 
Consequently we direct that the appeals be allowed and the convic- 
tions and sentences be set aside. 

The appellants, who are on bail, will be discharged from these 
bail bonds, 

Henderson, J.:<—My Jearned brother has fully set forth in bis 
judgment the facts of this case and it will not be necessary for me 
to do 89 again. I entirely agree with him that the way in which the 
learned Judge dealt with the defence case amounts to a incst 
serious misdirection. ` 

Now it may well be that the two. appellants who were servants of 
the landlord did procure the girl for the Sub-Inspector and it may 
be that the Sub-Inspector did have connection with her with her 
consent possibly in the landlord’s Kutchery. Now I should have no 
difficulty in believing thatthe jury entirely rejected the defence 
version that nothing happened to this girl at all and I should think 
it extremely probable that they disbelieved the story of the Sub- 
Inspector that he raped the ginl, astory which was put forward for 
the purpose of providing a motive for the launching of the 
prosecution. 

Now in view of this the effect of the learned Judge’s charge 
would be that a very sensible rejection by the jury of this defence 
suggestion put a sort of imprimatur on the truth of the prosecution 
case. It will clearly have no effect of this kind whatsoever. The 
learned Judge should have told the jury in plain and unmistakable 
terms that if they refused to believe the defence case, it would in 
no way help in determining whetber the prosecution was true or 
not. It sometimes happens that the prosecution story and the 
defence story are both falsa and such may possibly be the 
case here. 


I am further of opinion that the learned Judg-’s charge, clearly 
expressed as it was, was too colourless and failed to bring before the 
jury the main circumstances in the case. For eximple, he spent a 
great deal of time in putting before the jury observations with 
regard to the various witnesses inthe order in which they had 
deposed in Court, Icannot imagine that that method of dealing 
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with the evidence affordel any assistance to the jury atall, I do 
not propose to do more than give one or two examples of the way 
in which the prominent features of the case were not clearly laid 
before the jury. . 

Now, I can understand that itis quite possible for a police 
officer to carry oft a girl by force. In such a case one would expect 
him to use his own constables. I can also imagine that he might 
‘try to procure a girl with the assistance of the local landlord and in 
such cases it is only natural that some servant of the landlord would 
be employed for the purpose. In the present case we have a com- 
bination of those two methods ani in addition evidence which 
makes the Sub-Inspector behave as though he was almost a lunatic. 
Such aspects of the prosecution story were not presented to the 
jury at all, f 

I need only refer to one unfortunate method of dealing with the 
individual witnesses. In this cass the most important witness is the 
girl herself. In putting her evidence before the jury the learned 
Judge asked them to estimate its value by considering whether it 
appeared to be tutored orto be true. This suggests that the alter- 
natives are tutoring or truth. This is clearly misleading. She may 
have invented the whole thing herself. In such a case her evidence, 
though it nee] not be tutored, would undoubtedly be false. The 
effect of this mislirection may hava been that the jury came to the 
conclusion that the evidence was not tutored and therefore thought 
that it must be tsa facto true. 

Now the verdict, as my learned brother has pointed out, was an 
extremely narrow one. In my opinion, a very serious misdirection 
may quite possibly have accounted for it. This is a matter which 
we must take into consideration in considering whether we should 
order a retrial or not. Now the prosecution case is stamped to the 
most of the hall marks of concoction and I have no doubt that the 
charges of abduction and rape are entirely false. 

In these circumstances, I agree that the only proper order for us 
to make is to direct that the conviclions and sentences should be 
set aside. 


A TM Appeals allowed s Convictions and 
sentences set aside, 
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Before Mr. Justice M. C. Ghose and Mr. Justice 
B. K. Mukherjea. 


’' ADMINISTRATOR-GENERAL OF BENGAL 
(EXECUTOR OF THE WILL OF LATE 
VIHARI LAL MITRA) 


v., 
SACHINDRA KUMAR ROY AND OTHERS.* 


Suit for additional renib—Res judicata—Finding as to genuineness of 
Kabuliat—Bengal Tenancy Act (VII of 1881, as amended by Act IV of 
1929}, section 109 proviso—Withdrawal of proceeding under sections 105 and 
106 Bengal Tenancy Act, before the amendment of section 109~-Suit insti- 
tuted after amendment 


The plaintiff instituted a suit in 1933 for recovery of additional rent for 
additional area in possession of the tenant. The plaintiff alleged that the 
Predecessor of the defendants cxecuted in 1806 a Kabullat in respect of the 
tenure, whereby he paid rent for an area of 67 Bighas odd. In the record of 
rigbts which was finally published in 1907 the area in possession of the tenants 
was found to be over 1800 Bighas. 


The predecessor of the plaintiff instituted proceedings under sections 105 and 
106 of the Bengal Tenancy Act after the record of rights of 1907 but before 
February, 1929. There was no trial and the plaintiff’s cult was withdrawn. 


The plaintiff to prove his case relied upon the Kabuliat of 1806. This docu- 
ment was produced in a Title Suit of 19¢g, instituted by the defendants against 
the present plaintiff claiming that certain Monzas appertained to the tenure. 
The landlord cenied the allegation and in support of his case produced the 
said Kabuliat to show that only two Mouzas were leased by the same. In that 
case the Courts accepted the Kabullat as a genuine document and upon the 
strength of it dismissed the suit. f 


The trial Court held the Kabuliat to be a genuine document and relying upon 
it gave the plaintiff a decree. ‘The lower appellate Court reversed that decision 
and held inter alia that no reliance could be placed upon that document even 
if it be assumed to be genuine and the specification of area contained in the same 
must be an apparent mistake, The appellate Court held further that the rent 
being fixed in perpetuity no case of enhancement could be made under the 
provisions of sections 6 and 7 of the Bengal Tenancy Act 1 s 


Held per M. C. Ghose, F., that though the finding in the Title Syit of 1909 
that the Kabullat of 1806 was genuine might nut be res judicata in the present 


* Appeal from Appellate Decree No. 1944 0f 1934, against the decree of 
A. C. Ganguly, Esq., Additional District Judge, rst Court, of Backergunj, dated 
the 14th August, 1934, modifying the decree of R K. Mitra, Esq, Special 
Subordinate Judge, Backergunj, dated the 1st December, 1933. 
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suit, yet that finding was evidence of the highest value and as such ought to be 
considered in the present case. 

Per Mukherjea, F.: The question of the genuineness of the document which 
was one of the Items of evidence produced in the previous suit would not be said 
to be put in issus ia that casa atali which would make the finding conclusive 
for all time to come, between the parties to the suit, That finding did not 
operate as res judicata in the present case. 


Chunder Coomar Mundul v. Namni Khanum (1) and Narendra Nath 
Samaddar v. Ananda Chindra Saha (2) referred to. 


That the Kibu'iat might not have bsen a lease in the completest sense of the 
word but it was an admission by the tenant as regards the area which was 
leased out as well as the instalments of rents payable by him. 


That there was no relevancy in the discussion of the Judge in the appellate 
Court on the question as to whether the rent was fixed in perpetuity or whether 
or not the tenure was one which was in existence from the time of the permanent 
settlement. 


Per Curizn: That the present sult was not a suit for enhancement of rent 
but a suit for additional rent for additional area under section 52 of the Bengal 
, Tenancy Act. 


That section 109 of the Bengal Tenancy Act, 1885, was no bar to the insti- 
tution of the presant suit, 

The litigant could avail himse!f of the Proviso to section 109 of the Bengal 
Tenancy Act as amended by Act IV of 1929 as he instituted the suit after 
amendment though the withdrawal of proceeding under sections 105 and 106 of 
the said Act was effected before 1929. 

Kumar Debendra Lal Khan ý Sutharam Ray (3) followed. 

Per Mubherjea, F : Suprabhat Chandra v, Bhupati Bhusan Mandal (4) 
explained and distinguished. 

It was incumbent upon the plaintiff to establish the original area for which 
reat was being paid by the tenant. 

Appeal by the Plaintiff, 

Suit for alditional rent for additional area. 

The material facts appear from above, 

Messrs. Brojolal Chakravarty and Apurba Charan Mukherjee 
for the Appellant. 

Messrs. Aiul Chandra Gupta, Bankim Chandra Banerjee and 
Paresh Chandra Sen for the Respondents. 
7 C. A, V. 

The following judgments were delivered: 

M, C. Ghose, J.:—This is an appeal by the landlord in a 
suit for additional rent for additional area in possession of the 


(1) (1873) 19 W. R. 322 (F. B.) ; 11 B. L. R. 434 (F. B.). 
(2) (1933) 37 C. W. N. 934. 

(3) (1935) 61 C. L. J. 127. 

(4) (1936) 63 C. L. J. 585 ; 40 C. W. N. 773. 
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tenant. The plaintiffs case is that the defendants’ predecessor 
Gour Kishore Roy in the year 1806 executed a Kabuliat in res- 
pect of the tenure whereby he prid a rent of Rs. 35 per annum 
for an area of 67 Bighas odd. It is stated that in the record 
of rights which was finally published in 1907 the area in posses- 
sion of the tenants was found to be ov.r 18co Bighas. The 
defendants denied the genuineness of the document of 1806. The 
trial Court held that the document Ex. 5 wasa genuine document. 
The Court decreed the suit and allowed an additional rent of 
over Rs. 800. In appeal, the decision was ieveis2d, the Court 
holding that Ex. 5, the alleged kabuliat of 1856 was at best a 
memo. executed by the tenant and that it was not worthy. of 
belief that the tenant who had got settlement of 67 Bighas in 
1806 would venture to hold over 18co Bighas of land for a long 
time. Tte Court held that the area given in Ex. 5 could not be 
accepted as correct. The Court also considered that the tenure in 
question which 1s recorded as Kaimi and Chirasthayi is one which 
is not fit for enhancement, 

In appeal to this Court the first poiat taken is that the Court 
of appeal below went wrong in considering the document, Ex. 5. 
This document was produced ina Titl: suit of 1909. That was 
a suit instituted by the defendants against the present plaintiff 
claiming that c2rtiin Mouzas appertained to the Taluk Gour 
Kishore Roy. The landlord denied the allegation and in support 
of his case produced that Kabuliat of 1806 to show that only two 
Movzis were leased by the sams. In that case the Courts accept- 
ed the Kabuliat of 1806 as a genuine document and upon the 
strength of it dismissed the suit. The Court of appeal below sta- 
ted, “the plaintiff, however, are now at great pins to show that 
the Kabuliat is not a genuine document.” The Court held that 
the Kabuliat was a genuine document. Itis urged on behalf of 
the plaintiff that the finding in the suit of rgog is ves judicata in 
tLe presentcise. The case of Aghore Nath Mukerjee vy. Sm. Ka- 
mini Debi (1) was cited in support of the proposition. On the 
other side, the case of Chunder Coomar Munduly. Namni Kha- 
num (2); Kumar Gopika Raman Roy v. Atal Singh (3) and Kandan 
Majhi v, Kulada Prosad Rey (4) were cited. 

On heating the learned Advocates on both sides, we are of 
opinion on the facts of this case that though the finding in the 

(1) (rgog) 11 C. L. J. 461. 

(2) (1873) 19 W. R. 322; 11 B. L. R. 434. 

(3) (1928) 33 C. W. N. 463. (4) (1995) 39 C. W. N. t040. 
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suit of 1999 thit the Kabuliat of 1806 was genuiné may not be 
res judicata in the present case, yet that finding is evidence of the 
highest value and as such ought to be considered in the present 
case. The Court of appeal below has misdirected itself on this 
point. 

Further it appears to us thatthe Couit of: appeal below 
has gone wrong on the supposition that this was a suit for enhan- 
cement of rent. Itis not a suit for enbancement of rent but a 
suit for additional rent for additional area under section s2, In 
our opinion, the decree of the Court of appeal below cannot be 
sustained. Jt must be set aside and the case remanded to the 
Court of appeal below for fresh hearing according to law. 

For the respondents it is urged that the suit in any case is 
barred under the provisions of section rog of the Bengal Tenancy 
Act. The matter arises in this way. The predecessor of the 
plaintiff instituted proceedings under section 103 and section 
106 after the record of rights of 1927. There was no trial of the 
proceedings. The plaintifl’s suit was withdrawn. The present 
suit was instituted in 1933. Under the provision of section reg 
as it existed prior to 1929 a suit like the present one would not be 
maintainable. But in 1929 an amendment came into force by 
which it was provided “Nothing contained in section rog shall 
debar a Civil Court from entertaining a suit concerning a matter 
which was the subject matter of an application under section 105, or 
section 125A or Of a suit under section 106, if such application or 
suit has been dismissed for default or withdrawn.” It was urged 
on behalf of the respondents that since the proceedings were 
instituted and were withdrawn before the amendment the plaintiff 
cannot maintain the suit instituted in 1933. It was hell under 
the old law that the disability remainéd even though the previous 
proceeding was dismissed for default or withdrawn. The amend- 
ment which came into force in 1929 provided to remove that dis- 
ability in the case of applications which were dismissed for default 
or withdrawn. The question is from what point of time the pro- 
viso to section 109 will apply to suits. Ona plain reading of the 
words, it appears clear that the proviso comes into effect from 
February, 1929 like all other amendmends of the Bengal Tenancy 
Act. It is merely a matter of removal of a disability. The 
matter was discussed by Mr. Justice M. N. Mukerji in 1935 
in the case of Kumar Debendra Lal Khan v. Sudharam Ray (1). 
He held that the proviso should be taken as operative from the 


u) (1938) 61 C. L. J. 127. 
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point of time when the enactments came into force. Suits institu- 
ted subsequent to February 1929 would, therefore, have the bene- 
fit of the proviso. The view was taken by Nasim Ali and Edgley, JJ. 
in the case of Suprabhat Chandra v. Bhupati Bhusan Mandal (1). 
There also an application was filed before the amendment and it 
was withdrawn. The suit was instituted after the amendment. It 
was held that the suit was maintainable under the proviso to 
section rcg. The fact that the application in that case was with- 
drawn after February, 1929 isa matter of no importance. The 
matter of importance is that though the application was made 
before the amendment if the suit be instituted after the amendment 
the suit is maintainable under the proviso. The objection under 
section rco is, therefore, not valid, 

As stated above, the appeal will be remitted to the lower 
appellate Court for fresh hearing according to law. Costs will abide 
the result. Hearing fee—‘wo gold mohurs. 

Mukherjea, J. :~I agree with my learned brother in the order 
that has been passed. 

The plaintiff commenced the suit for recovery of additional rent 
for additional area, It is incumbent upon him to establish the 
original area for which rent was being paid by the. tenant. To 
prove that, the plaintiff relied upon Ex. 5 which purports to bea 
Kabuliat of the year 1806. The trial Court held it to be a genuine 
document and relying upon it gave the plaintif a decree. The 
lower appellate Court has reversed the decision and has held 
inter alia that no reliance can be placed upon this document even 
if it is assumed to be genuine and the specification of area con- 
tained inthe same must be an apparent mistake. The appellate 
Court has held further that the rent being fixed in perpetuity no 
case of enhancement can be made under the provisions of sections 
6 and 7 of the Bengal Tenancy Act. Against this decision, a second 
appeal has been taken to this Court and Mr. Shastri who has 
appeared for the appellant has assailed the reasoning of the lower 
appellate Court first of all on the ground that the question of the 
genuineness of the Kabuliat was a matter upon which a previous 
judgment between the same parties passed ina suit of 19cg was 
conclusive. We think, however, that the question of the genuineness 
of the document which was one of the items of evidence produced 
in that case would not be said to be put in issue in that case at all 
which would make the finding conclusive for all time to come 
between the parties of the suit, We may quote the well known 


(1) (1996) 63 C. L. J. 585; 40 C. W. N. 773. 
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observation made In the case of Chundes Coomar Mundu? v, Nathni 
Khanum (1) where it was said that it would be as much improper 
to put in issue that the document which the parties filed as it would 
be to put in issue the veracity of witnesses who deposed to the 
allegations, This view was approved of by this Court in the case of 
Narendra Nath Samaddar v. Ananda Chandra Saha (2) and we are 
unable to agree with Mr. Shastri that the finding regarding the 
genuineness of the Kabuliat operated as ses judicata in the present 
proceeding. But even if it was not ss judicata, the learned Judge 
has not adduced any reason as to why it should not be held to be 
genuine and an operative document, rather for purposes of deciding 
point No. x formulated by bim; he has assumed the document to be 
a good and genuine document. I think, however, as pointed out 
by my learned brother that the learned Judge misdirected himself 
both on facts and law regarding the decision on this issue ` The 
Kabuliat may not have been a lease in the completest sense of tlie 
word but nevertheless it must be taken to be an admission by the 
tenant as regards the area which was leased out as well as the 
instalments of rents payable by him. The learned Judge was in 
error in thinking that it could not have been a Kabuliat at all and 
no weight ought to be attached to it and he had no justification for 
indulging in a fruitless speculation as to whether the figures shown 
in the document was a clerical mistake or not. The learned Judge 
has not considered the explanation given and which was accepted 
by the trial Court as to how the original area of 67 Bighas and odd 
come up to 1800 Bighas in course of time ; in deciding this question 
he was labouring upon an apparent mis-conception in taking it to be 
a suit for enhancement of rent of a tenure under the provisions of 
section 7 af the Bengal Tenancy Act. It is difficult to find any 
relevancy in the discussion of the learned Judge on the question as 
to whether the rent was fixed in perpetuity or whether or not the 
tenure was one which was in existence from the time of the perma- 
nent settlement. We are of opinion that the appellate Court has 
approached the case from a wrong standpoint altogether. and 
laboured under a fundamental misconception of facts and law. 

As regards the point which was taken by Mr. Gupta in support 
of the decision of the appellate Court, namely, as to whether 
section 109 of the Bengal Tenancy Act would operate as a bar to 
the present suit, I agree with my learned brother in answering the 
question in the negative. Here, the suit was admittedly instituted 

(1) (1873) 19 W. R., gaa; 11 B, L, R, 434 (F. B.). 

(2) (1933) 37 C. W. N. 924e i 
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“after the proviso was introduced by the amending Act and the 
1957. question arises as to whether the litigant can avail himself of the 
 Admieistrator proviso when he institutes the suit after the section is amended 
General of Bengal although the withdrawal itself was effected before 1929. The deci- 
Sachindra Kumar ons in the cases of Gosta Behari Pramanik v. Nawab Bahadur of 
Ro Murshidabad (1); Jnanendra Narayan Bagchi v. Sarada Sundari 
Mukherjea, g. Dasi (2)and Kandan Majhiy. Kulada Prosad Ray (3) are not to 
— the point asin all these cases the suit was instituted prior to the 
amendment. In the case of Kumar Debendra Lal Khan vw. Sudha- 
ram Ray (4), the facts were identical with those of the present case 
and Mr. Justice M. N. Mukerji was of opinion that the proviso 
would save the suit and the Civil Court had jurisdiction to entertain 
it even though the order of withdrawal was passed prior to amend- 
ment, Iam in entire agreement with the view expressed by the 
learned Judge and I accordingly hold that section rog is no bar to 
the institution of the present suit Inthe case cf Suprabhat 
Chandra v, Bhupati Bhusan Mandal (5), the facts were a bit 
different and although the learned Judges held in that case that, 
when both the orders of withdrawal and the institution of the suit 
-were effected after the amendment it would come within the benefit 
of the proviso, the learned Judge did not express any opinion as 
to whether the suit would be a bad suit if the suit was commenced 
after the amendment although the proceeding in section 105 was 
‘withdrawn prior to the amendment. The decision does not directly 
stand in the way of the view which I take and agreeing with the 
view taken by Mr. Justice M. N. Mukerji in Kumar Debendra Lal 
Khan v. Sudharam Ray (4), I agree in overruling the contention of 
Mr. Gupta. 

The appeal succeeds and the case is sent back to the lower 
appellate Court for fresh hearing in the light of the observations 
made above, Costs will abide the result hearing-fee two gold 

-mohurs, l 


$ A T, M Appeal allowed > Case remanded, 


(1) (1931) 35 C. W. N. 1147- 

(2) (1929) I. L. R. 57 Cale. 796. 

13) (1935) 39 C. W. N. t040. 

(4) (1935) 61 C. E. J. 127. 
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PRIVY COUNCIL. 


Present: Lord Roche, Sir Skadi Lal and Sir 
George Rankin. 


NUTBEHARI DAS 
Da 
- NANILAL DAS AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE 
AT Fort WILLIAM IN BENGAL.] 

Hindu Law—Dayabhaga—F oint family property—Self-acquisition —Mixing of 
Junds—Efect of—Common bank account—Intention to make it joint famliy 
property ~Necessity for —Evidence of “ blending’. 

Where the Karta of a joint family mixes his own monies with family monies 
the mere fact of a common till, ora common bank account, does not of itself 
effect any blending, so long as accounts are kept. 


In a partition suit between the members of a Dayabhaga joint family the 
protagonists bzing an uncle, A ,and three sons of his deceased brother, one of 
whom was a contractor ina large way ina contract business, the nephews con- 
tended that A and their father, (A’s deceased brother) had inherited certain 
joint property and by their joint labour had added thereto; both being owners of 
a contracting business begun in 1¢06, andanother in 1913, and also a money— 
lending business; that the two brothers and their famılies all lived jointly, the 
uncle acting as Karta, receiving the profits of all the joint family businesses and 
other income, and investing the family savings, sometimes in his own name and 
sometimes in the name of the eldest of his nephews. In support of their conten- 
tion that the property is the property of a Dayabhaga joint family in which till 
1926 the co-shareis were their uncle, A, and their father (A’s deceased brother) 
and after 1926 were their uncle and themselves (his nephews), they produced 
two books of the contract business of the nephew, M., for the year 1916, which 
purport to show that during that year over Rs. 15,000 of M’s money, received 
by him for work done, was paid into his uncle’s hands, and some Rs 12,000 
paid back to M, leaving a balance due to him of Rs 2,824. The uncle in his 
evidence stated that no such books were kept in his firm; 


Held, (1) assuming that the books are genuine and prove the facts of these 
payments and repayments, they are not evidence of blending, that it is not made 
out that uncle and nephew blended their funds; still less that they presented 
the blend to the joint family ; 2 

(2) the effect of the evidence is merely that the nephew was letting . his uncle, 
who financed bim, act as banker or cashier. 

Suraj Narain v, Ratan Lal (1) applied. 

" Periakaruppan Chetty y. Arunachelam Chetty (2) approyed of and oea 
(1) (1917) L. R. 44L A201 ; 26 C. L. J. 267, $ f ; i 
(2) (1925) L L. R, 50 Mad. aga (sot-9 3) ' AE 
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P. C. The learned Judges of the High Court having made out a new type of case 


1937. which was not the case made in the plaint, nor was it considered by the trial 
banaa Judge, and was expressly disclaimed by the nephews (the present respondents) 
Nutbebari Das before the High Court, the Judicial Committee of the Privy Council disapproved 
Nanital Das. in such a method of approach, and held (1) where on a disputed and complicated 
— question of fact, embarrassed by defect of materials and by nota little false 
swearing, the parties clalming partition do not make a particular type of case, 
the party resisting partition should not be troubled with it, whether it be new 

or not; 


(2) if it be disclaimed, the disclaimer itself is strong evidence on the other 
side ; 

(4) if it be both new and disclaimed, the party who has had no chance to meet 
it cannot be told that the state of the evidence makes it useless to give hima 
chance, voless the circumstances are highly exceptional and the conclusions 
exceptionally clear. i 


"Decree of the High Court f Milter and McNair, FF.) set aside. 


"Thiais an appeal from a decree of the High Court of Judicature 
at Fort William in Bengal dated thé 17th April 1934, in eff:ct 
reversing a decree of tue Subordinate Judge, 4th Court 24-Parganas, 
dated the 29th July, 1930. The parties to this appeal are Hindus, 
forming a joint family, governed by the Dayabhaga School of 
Hindu Law. The main question in this appeal is whether certain 
immoveable properties and a grocery business were their joint 
property, The Subordinate Judge held that, with the exception of 
one piece of land, none of the immovable properties was and that 
the grocery business was not joint property : the High Court held 
that such pioperties and business were their joint property. 


The facts appear in full from the judgment of their Lordships, 


On the question of blending the trial Judge said :— 

“It bas been suggested that the properties acquired by the 
different member of the family were blended together to form a 
joint family. The income of the nephews was taken by the uncle 
Nutbehari. But this has not been proved. The properties must 
be of the same nature, before they can be blended. It has been 
proved that the properties are the self-acquired properties of Nut- 
behari The question is whether he blended the property to 
constitute a joint property. It has been shown before that this has 
not been done. He had his separate business, he had his separate 
set of workmen, with separate set of officers, His money was 
separate and he kept everything separate. The only thing Nut- 
behari -allowed to do is that he himself maintained the whole 
family including the nephews and their family, out of his own 
monies. ” 
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Against the decree of the Subordinate Judge appeals were 
preferred to the High Court (Dwarka Nath Mitter and Me Nair JJ.) 
who delivered concurring judgments on 17th April, 1934, in effect 
reversing the decree of the Subordinate Judge and decreeing parti- 
tion of a substantial part of the property claimed to be joint. ©” 
` A. M. Danns, K. C. and W. Wallach forthe Appellant; The 
High Court whilst agreeing with the trial Judge that the contract 
businass of r906 was the separate property of the appellant have 
erred in holding that there was blending of the income of the said 
business with the earnings of the other members of the family ; and 
that the properties of which partition has been decreed were 
acquired with such amalgamated funds. No case of blending was 
made on behalf of the respondents eitherin the pleadings, issues 
or otherwise. Such a case was expressly repudiated by them, and 
was entirely inconsistent with the case made in the pleadings by 
the plaintiff and the defendants his brothers. There could not be any 
joint family property as claimed, inasmuch as there was no common 
stock into which the separate’ acquisitions of the appellant could be 
thrown, The fact that the appellant bad supported his poorer 
brother and nephews from his separate earnings and property is not 
and ought not to have been treated as evidence of His having con- 
verted his self-acquisitions into joint family property. (Refers to 
Mulla’s Hindu law. Edition; P. 247, Para 227; P, 329, Para 285; 
Lal Bahadur v. Kanhaia Lal (1); Suraj Narain vy. Ratan 
Lal (2); Radhakant Lai v. Mussammat Nasma Begum (3); 
Rajanikanta Fail v. Jagamohan Pal (4); Shiba Pranay Singh v, 
Rani Prayas Kumari Debi (5). 

Leslie De Gruyther, K. C. and Sir T. J. Strangman for the 
* Respondents: Submitted that even assuming that there was no 
nucleus, there was a fund and from that fund-they all lived together, 
and they were therefore joint. In tg13 separate contract business 
was started by one of the nephews, Manmatha, and there is evidence 
that the earnings from the business were blended with the earnings 
of the uncle. This separate business is said by Manmatha to be 
joint family business, The immovable properties were purchased 
from this mixed up fund and such properties which stood either in 
the name of Manmatha or his’ uncle, Nutbehari, must be treated 
as joint. The case of blending is no new case. It was submitted 

(1) (1907) L. R. 341 A, 65; 1 L. R. 23 All 24, 244; 5C. L J. 340. 
(2) (1917) L. R. 441 A. 201 126C. L. J. 267. 

(3) (1917) I. L. R. 45 Cale. 733 (P. C.) : 237 C. L. J. 632. 

(4) (1923) L. R. sol A. 123 ; 37 C. L. J. 515. 

(5) (1932) L. R. s9 I A. 241 (349); 56 C. L. J. 92. 
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iets for consideration to the Court below and evidence has been directed 
1937. ta this question. j 
Nutbehari Das Their Lordships’ judgment was delivered by 
Nanilal Das. Sir George Rankin :—This appeal arises out of a partition suit 
srs between members of a'Bengali family governed by the Dayabhaga. 
Fanuary, 28. f . $ 
—— The céntest is between uncle and nephews—that is betweeh the 


appellant Nutbehari, who was the first defendant in the suit, and 
the three respondenté, sons of his deceased brother Haridas, viz. 
Nanilal (the plaintiff), Manmatha (second defendant) and Nagendra 
Nath (third defendant). These three brothers make common cause 
against Nutbehari. As McNair J. has noticed ;— 


“ The real protagonists are Nutbehari and his nephew Manmatha 
Nath, who are admiitedly contractors ina large way of business. 
Manmatha, although he is not the plaintiff, admits that he is financ- 
ing the suit. ” 

The trial Judge (Subordinate Judge, 4th Court, 24-Perganas) 
dismissed the suit save as regards a small plot of land measuring 
about 3 bighas and 4 cottas, upon which the family had been living ; 
this land, but not the house built thereon, he treated as jcint 
property of the parties, though he refused to divide it by metes and 
bounds. By,way of partition he directed that it should be valued 
and that on the uncle, Nutbehari, paying one-half of the value for 
division between the nephews, he should retain the whole of the 
land for himself. The High Court at Calcutta (Mitter and 
McNair JJ.) reversed this decision and gave ‘decree for partition of 
a large number of immoveable properties and moveables, as well as 
ofa grocery business ar modi shop. In agreement, however, with 
the Trial Court the High Court dismissed the claim for partition s> 
far as regards two contract businesses and a money-lending business, 
It also dismissed the claim for accounts. 
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Cancurrent findings by the Courts in India have displaced the 
case made by the respondents on the pleadings and the learned 
Judges of the High Court have deliberately decided to give effect 
to a case which the respondents by their memorandum of appeal 
had expressly disclaimed. 


The claim made by the respondents upon their pleadings 
and by the evidence which they adduced was to the effect that 
Haridas and Nutbehari had inherited from their father Iswar a 
certain amount of property which formed the nucleus of their 
joint- property and by their joint labour had added thereto ; 
both of them being owners of acontracting business begun in 
1906 inthe name of Nutbehari in partnership with a stranger 
to the family called Haricharan Das, son of Dinu Das Mistry: 
both being owners also of a second contracting business begun 
in 1913 inthe name of Manmatha, of a money-lending business 
in Nutbehari’s name, and of a modi shop carried on in a part 
of the dwelling house of the parties: that the two brothers and 
their families all lived jointly on the land inherited from Iswar, 
Nutbehari acting as the karla, receiving the profits of all 
the joint family businesses and other income, investing the 
family savings sometimes in his own name and sometimes in 
that of Manmatha, building masonry structures on the family 
homestead, and on other lands which were let to tenants—general- 
ly, but not always, in Nutbehari’s name. This case the trial 
Court rejected root and branch, andin the High Court the very 
outline of this case has been disbelieved. In agreement with 
the trial Judge Mitter and McNair JJ. in separate but concurring 
judgments have held that Iswar left no property, that Nutbehari 
and Haridas had no-nucleus of ancestral property, that the contract 
business begun in 1906 was Nutbehari’s alone, and that of 1913 
was Manmatha’s, having: been started for him and given to him by 
Nutbehari ; that Nutbehari did not act as karta ; that the money- 
lending done in his name was done on his separate account ; and 
that the land at Mudiali and the house built thereon by Nut- 
behari are his separate property. The learned Judges of the High 
Court have, however, held that all the other immoveable proper- 
ties acquired either in Nutbehari’s or. Manmatha’s name (Sch. 4a 
to the plaint as amended) and all the “moveables in Sch. 44a are 
joint family property of the parties. “This they have held on the 
strength of an argument which each learned Judge has separately 
stated. McNair J. puts it thus s— 

“That Nutbehari acquired certain properties which would in 
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the ordinary course of events be -his own self-acquired properties 
and handed them over to the joint family and later blended with 
them other self-acquired properties ; so that in the result the mixed 
properties assumed the condition of joint family property.” 

This argument ‘the learned Judge admits not to be the case 
made in the plaint, not to have been considered by the trial Judge, 
and to have been exprassly disclaimed by the present respondents 
before the High Court. He observes, however, that “there is no 
suggestion that any further evidence could or would be produced 
if the doctrine of blending had been specifically set up.” 


Milter J. puts the argument by saying :— 


“That the defendant No. 1 blended the earnings of defendant 
No, 2 out of his business with his own separate account and the 
effect of such blending was to cause the income from the two 
businesses to become Joint to the extent that any immoveable 
properties which were purchased from such mixed fund was meant 
to be joint property of both brothers Nutbehari and Haridas.” 


And in another passage the same learned Judge states his 
conclusion thus :— i 


“That Nutbehari mixed up his own earnings with Marimatha’s 
earnings and by blending his self-acquisition with the joint family 
business which Manmatha says his business was, and that the 
properties purchaged from such joint fund were joint family pro- 
perties of defendant No. 1 and‘bis brother.” 

Though it appears from his judgment that on the hearing of 
the appeal this case had been expressly disclaimed in argument 
by the Advocate-General on behalf of Manmatha, Mitter J. did 
not consider that it was a new case and referred to a passage 
in the written statement of Manmatha (para. 11) which averred 
in effect that receipts from the 1913 contract business, like all 
other joint family receipts, came to the hands of Nutbehari as 
the karta. With great respect to the learned Judges it is difficult 
to feel complete confidence in this method of approach. Ifon 
a disputed and complicated question of fact embarrassed by defect 
of materials and by not a little false swearing, the parties claiming 
partition do not make a particular type of case, it is not easy to see 
why the party resisting partition should be troubled with it, whether 
it be new or not, If it be disclaimed, the disclaimer itself is 
strong evidence on the other side. But if it be both new and 
disclaimed, can the party who has had no chance to meet it be 
told that the state of the evidence makes it useless to give him 
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à chance? Not, it would seem, unless the circumstances are 
-highly exceptional and the conclusions exceptionally clear, 

Their Lordships will now set forth the main facts which they 
hold to be established as regards the history and transactions 
of the family; The pedigree prefixed to this judgment is not 
.complete, nor are all the dates therein given precise, but it exbibits 
tthe main facts about the family of Iswar Das so far as they are 
‘necessary for the present case, 


Iswar was all his life a poor labouring man. Whether he 
is more accurately described as a riveter or as a riveter’s 
labourer, as a skilled or an unskilled labourer, he and 
-his family managed with difficulty to earn their living, They 
lived in huts of which the walls were made of mud and bamboo 
and the roof thatched with leaves, Before 1894 they had moved 
from one plot of land to another several times, Haridas, the 
eldest son, got a little education. Nutbehari, the second son, 
got none and is even now illiterate: at nine years old he b:gan 
to earn his living as a punkha puller at a pay of two annas per 
' dayi Iswars mother-in-law, Raimoni, however, made a little 
money asa vendor of fried rice to workpeople, and in 1894 a 
‘plot of 3 bighas 4 cottas at Fatehpur was purchased by her for 
Rs. 387 and has ever since been the family homestead (bastu), 
It was really two plots, one of 2b. 14c: and the other of toc, 
and the interest purchased was a permanent tenure at a fixed 
rent of Rs. 8 per annum. In +895, when Nutbehari was 23 years 
old, Iswar died in debt. Haridas, who was five or six years older 
than his brother, may have been still in work as a riveter at a 
wage of 8 or ro annas per day or he may have given it up for 
-lighter employment. Nutbehari had become a mate mistry 
earning Rs, 1ı—8—o per day. The family of Haridas was fairly 
large and they were having so hard a struggle that fhe three boys 
were put to work ina cotton mill ata very early age. In 1898 
Haridas took a “ticca” tenancy or cultivating lease- for three 
years of 234 bighas of land, really garden land, near to the 
homestead at an annual rental of Rs.-5, The unregistered deed 
(Exh. AA (1) ) mentions no salami. In 1902 Raimoni mortgaged 
the homestead. land for Rs, 485 and bought a plot of 3 bighas 
to the.east of the homestead in the name of her daughter 
-Chintamoni: By this time—yjz. . from about 1900-—~Nutbehari’s 
. earnings had bécome more substantial. He had proved himself 
a capable workman and was now entrusted with the execution 
:of. various works. required „by a-steamez company to be dore 
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Outside -Calcutta He went to-Balasore; Sonachara, Barish! and 
Chandpur,: returning at the end - of each job with some hindreda 
of:tupees.. By--1904° the mortgage ‘of 1902 was: paid: òf andi 
Nutbehari’s money was used to erect -masonry -structures on the 
homestead. ‘H2 was maintaining his! own and: chis--brother’s 
family- On- 18th December,:1904, one Dwarkanath Adak executed 
an unregistered: document granting a “tidca” -tehancy “in-the 
names ‘of: Haridas -and -Nutbehari (Ext. -AA2)} of sòme. garden 
land in ‘Futehpbur—being, 2~-bighas,:12° cottas less’ the’ arei- of: two 
tanks excluded from ‘the lease. Whether’ this: was: taken (in 
Nutbehari’s absence and whether on. his objecting to -it-the lease 
was surrendered is a controversy that need. not now be decided: 
No‘silamii is mentioned jn the document and though the termis 
five years there is a provision for determinatiom at-any time on > pays 
ment for the vegetables, Gu. : n i 

.'In 1906 Nutbehari became a ‘contractor minde ths steamer 
company before-mentioned in partnership with one Hari Charan 
Das; a_son of Dinu. Das, his old employer. Haridas and ‘his 
family had'no share whatever in this business-and no one. of 
them except Manmatha ever worked in the- business. . The 
registered partnership deed between Nutbehari and Hari Charan 
iè in evidence (Ext. F). -Each was-to havea half share; Nut- 
behari was to have a -monthly salary of Rs. 30 and Hari -Charan 
was to supply the funds at r5 per cent. interést. For--the benefit 
of the sons of Haridas, other than’ Manmatba, Nutbehari soon 
afterwards set. up a grocer’s (modi) shop in--one-of the buildings 
onthe homestead and Chuni was put in charge. This business 
was Nutbehari’s, he was liable for its debts. and apparently he 
found capital for it three times at least: When Chuni died in 
1917-Nanilal (the plaintiff) was putin charge. The profits were 
not enormous at any time but Nutbehari let his nephews have 
the profits. In 1906 Nutbehari bought for Rs. 292 the permanent 
right inthe garden land which had been rented by the lease of 
1898 in the name of Haridas, In 1907 he bought for Rs. 2,509 
the permanent right in the land of the tenancy of 1904 including, 
‘however, the two tanks which bad been previously excluded. 
This land was thereafter let out by him in his own .name for 
residential purposes to tenants. whose kabulyats, &c., are in eyi- 
dence. Notwithstanding - opinions expressed by the High Court 
their Lordships can. ‘discover. no ground for supposing that be- 
cause .he bought the, mokarari interest in the lands of the ticca 
Jeases: of 1893 and 1904- he was doing so on joint account presen- 
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ting Haridas with a half share in the corpus which at any moment 
he could take away by partition. Even if it be taken that the 
lease of 1904 was subsisting in 1907, that it had really been taken 
on joint account, and that Nutbehari’s main object in buying the 
tenure was to have some land for Haridas to cultivate and some 
tanks for Haridas to fish, the inference of jointness remains 
unjustified. In 1908 Raimoni died and her daughter Chintamoni 
succeeded to her stridhan property. In 1909 Nutbehari bought 
two small plots (134 bighas and ro cottas) of hogal (reedbearing) 
land near the homestead, and in ig1oa further plot of 7 cottas, 
6 chittaks adjacent thereto, From this period onwards at frequent 
intervals Nutbehari was investing his money in land of the 
immediate neighbourhood. Several reasons combine to explain 
this course which wasa very natural one, He was also adding 
to the dwelling house. On 8th April, 1911, Chintamoni executed 
a registered deed releasing to Haridas and Nutbehari the original 
land (3 bighas, 4 cottas) which Raimoni had bought in 1894. On 
the same day Chintamoni executed a deed of gift of the 3 bighas 
to the east thereof which had been bought inher name in 1992 
in favour of Panchanon, Nutbehari’s son, whose mother had 
recently died (1909), Haridas and Nutbehari joined in the deed 
as consenting to the gift. It should here be noted that Nut- 
behari had married a tecond time soon after his first wife’s death, 
and by his second wife has a family of two sons and a daughter— 
a fact which should be considered before imputing to Nutbehari 


an intention to part with a half share of his self-acquired properties 
to Haridas, 


1913 was a critical year in the history of this family. Nut- 
behari’s partner, Hari Charan, retired from the contract business 
which had begun in 1906 leaving Nutbehari as sole owner, In 
this year Nutbehari received an offer which led the steamer 
company, for whom he had been carrying out contracts, 
to allow him to start another contract business, This he 
did on roth December, 1913, in the name of Manmatha, 
who had for some years been working for him at an ordinary wage. 


‘Nutbehari found the money necessary to start the new business, 


he supervised its beginnings and the promised contracts were 
forthcoming. In this way he provided for Manmatha who became 
sole owner of a successful‘and profitable business, though not so 
lucrative as Nutbehari’s own. Their Lordships think it desirable to 
examine this matt:r somewhat more closely. Ina passage already 
quoted Mitter J. speaks of Nutbehari blending his self-acquisitions 
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“ with the joint family business which Manmatha says his business 
was.” Now the case and the evidence of Manmatha and the 
plaintiff was that the tg13 business, though in Manmatha’s name, 
belonged really--like the original business of 1906—to the joint 
family of- Haridas and Nutbehiri. This story has been rightly 
negatived by concurrent findings of the Indian -Courts. But, that 


story gone, ther: is no case left on which the business of rgr3 can. 


be supposed to ba now, or ever to have been, owned by a joint 
family. It waa the separate property of Manmatha, After the 
death of Haridas in 1926 Manmatha and his brothers may well have 
been joint since their father left some land and money ifonly a 
little. But the r913 business was no asset of Haridas. The gilt of 
a paternal uncle isnot even ancestral property and this was not 
really a case of gift of property. What Nutbehari had done was to 
arrange for contracts, lend some money, and supervise and direct 
for.a time the work on Manmatha’s behalf. The profits of the new 
business were Manmatha’sself-acquisitions. It is not easy to see why 
a separate business should have been started if in the end the profits 
of both businesses were to be so mixed that all investments of either 
owner can safely be takea to have been made on joint account. 
But if that be made out in this case, it gives no right whatever to 
the plaintiff Nanilal nor could Manmatha prosecute his rights 
thereunder in this partition suit. This may account for a certain 
nervousness on the part of the Advocate-General in reference to the 
case which found favour with the learned Judges, 


From 1913 to 1927 both businesses prospered, but the oral 
evidence as to the conduct of the parties and their dealings with the 
profits is conflicting and partisan. What is certain is that a number 
of properties were purchased in the mame of Nutbehari and a 
smaller number in Manmatha’s name, 


The list given below is not exhaustive nor can it readily be 


related to the particular items of Schedule 2 of the plaint, but it 
shows the dates on which purchases were made ;— 


Nutbehari Manmatha 
gth Nov, 1914 = 3,5 ch. from Molla eae 
qth Mar, 1915 ws 2 bu 14. ce, roch, Fakir ove 
Naskar. 
Irth Oct, 1915 es 12C., 10ch. Bejoy Hasra 7c., roch, from Bejoy 
Hasra. 
21st Dec, 1915 see one Ic, roch, from Idris 
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roth Feb, 1926 ust cf uL Land at Jorehat fronr 
z ii Ms . Nafar Das. - 

The plaintif and Manmatha say that all the properties are joint: 
Nutbehari says that he owns the properties which stand in his name 
and those which stand in Manmatha’s name are Manmatha’s; The 
evidence of Manmatha at the trial was that all- purchases had: 
been made by Nutbehari and that he (Manmatha) was not even 
aware of any ofthe purchases effected in his-name save-that front 
Umasasbhi The trial Judge .made an elaborate examination 
of each purchase in-Manmatha’s name and discredited this story; ; 
holding that Manmatha’s transactions had been done by himself 
on his own account—including both purchase, sale,.and exchange 
of properties, moneylending on promissory notes, purchase of 
shares, obtaining of decrees, ornaments and the making cf- sepa- 
rate income tax returns. . The High Court, moreover, found that 
the land and house built. thereon at- Mudiali were the sole pros 
perty of Nutbehari and that his moneylending business was his 
own. Mitter J. giyes as his reason e _ 

- “There was plenty of money in the hands of Nutbehari which 
he might have disposed as he liked and which, he need not „have 
incorporated in the joint fund,” ‘ z 

Notwithstanding these circumstances, the High Court have 
held it proved that (save for the Mudiali house and land) all the 
immoveables standing in either name are joint family property— 
that is property of a Dayabhaga joint family in which till 1926 
the co-sharers were Haridas and Nutbehari and after 1926 were 
Nutbehari and his nephews. The evidence on which the High 
Court proceeded must now be examined, 7 

The books of account of the two contract businesses ought, 
of course, to make impossible the dispute which has occupied 
the Courts in this case. When first the quarrel broke out, viz, in 
August, 1927, bogks of account both old and current were in the 
dwelling house at'Fatepur. Whether Nutbshari is concealing im- 
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portant books of his own business or whether his nephews have 
-taken possession of them and suppress them is a question which 
Mitter J. fopnd it difficult to decide. Books purporting to be 
Pay (Mahina Khasra) books of Manmatha’s business (Exh, a 
. Series) were produced on his behalf but have been discarded by 
both Courts on the ground that they contain false entries fabri- 
cated for the purposes of this case. As part of the original case 
that both contract businesses belonged to the joint family of whith 
Nutbehari was karta, the oral evidence and the false entries were to 
the effect that all monies of both businesres went into Nutlehari’s 
-hands. Nutbehari countered with a round denial: no such thing 
ever happened : .all monies were kept separately by each. No books 
of the 1913 business, showing payment to Nutbehari inthe usual 
course, have been produced, but Manmatha and his brothers pro» 
duce as evidence two books of Nutbehari’s contract business called 
Jabda and Khatian, These-are in effect books forthe year 1916 
only and they purport to show that during that year over Rs. 15,000 
of Manmatha’s. money, received by him for work done, was paid 
into Nutbehari’s hands and soma Rs, 12,020 paid back to Man 
matha, leaving a balance due to him of Rs. 2,824. Nutbehari in 
his evidence declared that no such books were kept in his firm, 
This seems to be untrue and though-the entries now relied upon are 
open to considerable criticism according to McNair J., their 
Lordsbips will assume that the books are genuine and prove the 
facts of these payments and repayments. What is the effect, save 
that Nutbehari’s evidence, like that of his nephews, is unreliable 
and that ia the third year of thé new business of this workman 
turned contractor he was very sensibly letting his uncle, who 
financed him, act as his banker or cashier? This is no evidence. 
of “blending.” So far asit goes ‘it is evidence the other way, 
Even in the case of a karta mixing his own monies with family 
monies the mere fact of a common till, or a common bank account, 
need of itself effect no blending so long as accounts are kept. This 
can be seen from a careful examination of Lord Buckmaster’s judg- 
ment in Suraj Narain vy. Ratan Lal (1), and a more explicit state- 
ment will be found in the judgment of Reilly J. in Fesiakaruppan 
. Chetty v. Arunachelam Chetty (2). Itis odd that the two books for 
this short period only, and no similar books for other years, should 
- have been obtained by the respondents. No proof is offered that 
a single pice of the outstanding balanca was not repaid or accounted 
(1) (1917) L. R. 44 E A. 201; 26 C. L.J. 257. 
(2) (1926) I. L. R. 50 Mad, 582, (591-92). 
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for, nor is the purchase of any land traced directly or indirectly to 
1937. any balance of Manmatha’s money. Nor are there any books of 
Nutbehari Das Manmatha’s to show that he dij, or that he did not, provide the 
price in any/single instance. Nor do the Jabda or Khatian show that 
Manmatha’s money was goiug towards general expenses of a joint 
family. So far therefore as account books are concerned it is not 
made out that uncle and nephew blended their funds: still Jess that 
they presented the blend to the joint family. 

Great reliance was, however, placed on an admission ~ made by 
Nutbehari in 1924 when giving evidence for Manmatha and. others 
who had in 1916 purchased certain hogal land near to the home- 
stead at Fatehpur from a widow called Umasashi. The transaction 
was attacked as invalid and both Nutbehari, Manmatha and the 
Sircar Sashi Koer gave evidence at the trial before the Subordinate 
Judge. At-first Nutbehari had intended to buy these lands and had 
paid Rs. roo as earnest money and executed an agreement for sale 
(bainapatra): In the end it was bought in three parts by Manmatha, 
Hari Charan Das and Asutosh Hasra, who paid Rs. 1,260, 800 and 
630 respectively—total Rs, 2,690. Manmatha’s evidence was !— 

“ My pafernal uncle Nutbehari paid the earnest money on his 
own behalf intending to purchase the property himself. But even- 
tually he did not purchase it, He said ‘I have no need of the 
property’. I requested Nutbehari to let me purchase the 
property. ” 

In cross-examination :— 

“ My father isalive. I have got an uncle too, whose name is 
Nutbehari. My father and my uncle live in joint mess. I too live 
with them in joint mess in the same bari.......«. After my purchase 

~ have kept the land in my khas possession. My uncle Nutbehari’s 
lands are on three sides of it. ” 

Sashi Bhusan Kuar said :— 

“The purchase was made with Manmatha’s money and the pro- 
perty belongs to him.” 

Nutbehari said :— 

“I paid Rs, roo as earnest money. I did not, however, buy the 
land8........0 I had paid earnest money without: seeing the lands, 
“When I found that the lands were scattered and were not contiguous 
to my lands I gave up the idea of buying them. The price settled 
seemed also to be a bit too high and this was another reason for my 
backing out.” 

In crost-examination comes the passage now particularly 
stressed im 
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“I am illitérate and cannot even sign my Dame... My 
nephew Manmatha lives with me in joint meas and our properties 
too are joint excépt the properly in suit. Manmatha has purchased 
one or two -properties himself. I told Manmatha that the price of 
the lands in suit seemed to be too high. But he said that he would 
not grudge paying a higher price as the hogal land in suit was conti- 
guous to our hogal lands. These hogal lands are the ejmali property 
of Manmatha and myself.” 

This language is the Judge’s note in English of the effect of the 
witnesses’ answers to questions—put and answered, presumably, in 
Bengali. Mitter J. takes it as proof that a// Nutbehari’s properties 
were joint with Manmatha and then interprets that as meaning joint 
not with Manmatha but with Haridas under the Dayabhaga school 
of law. This he supports by taking against Nutbehari his expla- 
nation given in the present case :— 


“Tthen said of our properties, except that of that suit, being 


joint with Manmatha, having in view only the properties covered 


by mother’s decd of release and the kobala executed by the 


Hasrag ”=—- : 
the former reference being .to Chintamoni’s deed of 1911 and 
the latter reference being to a sale of hogal lands dated 11th Octo- 
ber, 1915, whereby 12 cottas, ro chittahs was conveyed to Nut- 
behari and 7 cottas,‘ 10 chittahs to Manmatha for a lump price 
of Rs. 467-4-0 by the same deed. Manmatha in the present case 
gay3 — 

“Uncle had paid earnest money for the land of Umasashi in 
order to purchase the entire land for our entire family.” 
Which contradicts his evidence in the previous case. Sasbi 
Bhusan likewise contradicts himself, now saying that Nutbehari 
paid the money on the purchase in Manmatha’s name. McNair 
J. has noticed that so far back as 1916 the 7 cottas, ro chittahs 
purchased in Manmatha’a name in October, rors, had been 
exchanged by Manmatha for other land with certain brothers 
named Rakshit; he does not think therefore that that land can 
have been in Nutbehari’s mind when he deposed as he did in 


1924. It is more than probable that in 1930 Nutbehari had no ` 


real recollection of what he had said or what he had meant in 
1924. But itis clear thatin 1916 each was taking his own way 
as regards Umasashi’s land, and that as the Subordinate Judge 
held [Order No. 27, 6th February, 1928], “from the deposition 
of Manmatha it is quite clear that he did not claim Nutbehari’s 
land.” But for Manmatha’s' deposition their Lcrdships would 
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incline to agree with McNair J. that Nutbehari’s evidence showed 
that some of the hogal lands near to the homestead [perhaps 
thote bought by Exh. P (1) of 1917 or A.(9) of 1920] were ejmali 
between Nut' ehari and Manmatha. But the evidence must be 
taken fairly and as a whole and it is most noticeable that each 
party makes clear that the other has lands of his own. No doubt 
on his own case Nutbehari should have said “lam joint with 
his father as to the homestead and lands nearby belong to both 
of us but in separate plots. Also each of us has other property.” 
But the Judge's translation of the effect of an illiterate man’s 
answer to a pleader’s questions in cross-examination is a product 
of several factors and in this case it is not so different from his 
present case that it can be regarded as disproof. In any case 
the conclusion that the lands of both deponents (Umasashi’s land 
excepted) belonged to the joint family, cannot in their Lordships’ 
view be drawn. 

As the oral evidence for the respondents cannot possibly be 
relied upon, it only remains to notice certain documents which 
are said to throw doubt upon the case that the purchases of 
uncle and nephew were made by each on his separate account. 
In their Lordships’ view these come to very little, The deed 
of 11th October, 191¢, has already been referred to whereby two 
brothers Hasra, inhabitants of Fatehpur, sold for Rs. 467-4-0 
two plots of land—one to Nutbehari and one to Manmatha. This 
proves little enough, but it proves even less if it be coupled with 
the fact that, when Manmatha in 1916 exchanged his plot for 
adjacent land with the Rakshits, the deed (Exb. N) recited that 
he had been owning and possessing the same since the purchase 

. from the Hasras “without any share therein being owned by any- 
one else in respect thereof and without any right or concern on 
the part of anyone else.” It is possible to have too great belief 
in the truth of recitals in deeds, but these transactions were with 
neighbours, close neighbours who could hardly have failed to 
know of the jointness of Nutbehari with Haridas or Manmatha 
if there be any truth in the respondents’ case. Again Exh. A. 26 
is a registered kobala whereby certain Muslims called Gasi 
transferred to Manmatha on grst December, 1915, a one-third 
share of 5 cottas (r C, ro ch., 13 gẹ t kọ Ikr.) for Rs, 333-5-5— 
viz, at Rs, 200 per cotta. It issaid to be remarkable that ina 
deed of release dated seven years afterwards (11th July, 1922), 
by which Haripada Jathi (Nutbehari’s sircar) disclaimed having 
any interest in certain landsin Howrah acquired by his master 
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in his name, there is added at the end a reference toa plot of 
mokarari homestead land at Fatehpur measuring in the entire 16 
annas, 1 cotta, 14 chittahs more or less. It would indeed be 
remarkable. Ifthe properties be the same it would suggest that 
the entry in the deed of release was a fictitious entry to enable 
registration to be effected at the Registry at Behala. This it 
may well have been in any case. But the measurements and the 
boundaries are given in both documents and neither correspond $ 
nor are they identifiable in any other way, so the argument comes 
to nothing. 

On 24th November, 31922, Haridas joined ina deed conveying 
to Panchanon Roya half share in a Calcutta house which share 
Nutbehari had bought at an execution sale in 1917. The tenor 
of the deed shows that the explanation given and supported by 
the evidence of a pleader’s clerk is in all probability correct. 
If Haridas and Nutbehari had been joint in estate generally or 
even as regards this transaction the deed would have been 
worded very differently and there would have been no point in 
describing Haridas as living in joint mess with Nutbehari—a 
limited phrase of distinct negative significance. That Haridas 
should join for safety’s sake at the purchaser’s instance is a very 
ordinary matter. 

On 27th July, 1920, Nandarani, widow of Rajendra Manghi, 
‘transferred certain land for a price of Rs. 550 to Manmatha, 
who for the same price sold it- on 28th April, rgar, to Naba 
Karmakar. Rajendra had mortgaged it in 1914 to Tinkari 
Dandapat, who was paid off on x1th January, 1920, by Upendra 
Nath Das (Rs, 195 due for principal and interest). Upendra 
was paid off by Nutbehari on 5th July, 1929 (Rs. 222-4 o=Rs. 195 « 
and interest thereon). Upon the completion of the purchase 
by Manmatha this sum was deducted from the purchase price 
and what was paid according to the statement on the deed of 
sale was the balance only. Manmatha’s evidence now is that 
he knew nothing of the transaction, it being done entirely by 
his uncle. Nutbehari says he got his money back with interest, 
which seems to be incorrect, also that he got it from Nandarani 
out of what Manmatha paid to her. The deed is not so 
expressed. Upendra says he paid off Tinkari because he inten- 
ded to buy the land for Rs. 400 but that Nutbehari paid him off 
and he understood that Nutbehari was offering a higher price. 
Rajendra, the pleader’s clerk, says the consideration money 
was paid by Manmatha, but he seems to be hazy onthe subject. 
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To make anything of this particular case the respondents must 
succeed in proving that Nutbehari never directly or indirectly’ got 
his money back. As no one believes Manmatha’s evidence on the 
matter in this suit and as he solemnly recited at the time in his con- 
veyance to Naba Karmakar that he had been enjoying the property 
ever since Nandarani’s conveyance “without any share being owned 
by anyone else in respect thereof, the respondents can hardly ask 
the Board to come to any firm conclusion in their favour, still less 
to treat this matter as decisive of the casa as a whole, 

Attention has been drawn to one or two other transactions „but 
these contain nothing that can be regarded as decisive or even 
important. 

The High Court’s decree proceeds on the footing that even 
before Manmatha’s contract business was begun in 1g13 Nutbehari 
was bringing bis separate self-acquisitions into the joint family 
estate. I: includes all the moveables in Schedule.A4a to the plaint, 
though this matter is not discussed sufficiently for their Lordships 
to be certain that they understand the view taken on this point by 
the learned Judges. Since the suit was brought the modi shop has 
apparently been conducted in the name of the respondents and by 
one or other of them. The appellant is not much concerned with 
it and an order to partition it will do as much harm as good to the 
respondents, It does not follow that they are entitled to such an 
order merely because, their uncle started the shop to provide for 
them a profitable employment. 

In the result their Lordships are of opinion that this suit for 
partition cannot succeed save as to the homestead. The moveables 
(Schedule X4a) and the other immoveables are not shown to be 

joint family property. The directions given by the trial Judge as 
to the manner in which the homestead should be dealt with by way 
of partition have been set aside by the High Court. As they do 
not seem to have been supported by learned counsel on behalf of 
Nutbehari they will not be restored. The proper method of parti- 
tioning the homestead will be left open for determination by the 
commissioner or other authority entrusted with the carrying out of 
the partition decree, it being understood that while the buildings 
are not to be taken as themselves joint family property, the method 
proposed by the Subordinate Judge is not to be adopted, unless 
indeed the parties agree thereto hereafter. The observations quoted 
by Mitter J. from Ram Charan Mitter’s Tagore Lectures on Partition 
emphasise an important principle, but as there is not even a plan of 
the homestead and buildings before the Board, it would not be sdfe 
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or right to direct that the buildings should be ‘divided into the same 
shares as the land. Perhaps the most ordinary method whenone 
co-sharer his put up buildings on the land is to allot to him for his 
share a portion of the land which contains his building. When 
this cannot be done or would not be fair it may nevertheless be 
unreasonable and unnecessary to treat such co-sharer exactly as the 
others. The scheme of partition should not be taken out of the 
‘hands of the. commissioner of partition in advanca but should be 
left ia the first instance to his discretion in the usual course. 
Their Lordships will humbly advise His Majesty that this appeal 
should be allowed, that the decree of the High Court be set aside 
sand the decree of the Subordinate Judge restored save for the direc- 
tion therein contained as tothe manner of partition and for the 
reference to the modi shop which should be deleted. The respon- 
dents must pay to the appellant “his costs of this a and two- 
thirds of his costs in the High Court. 
Barrow, Rogers & Nevill: Solicitors for the Nopelni 
W. W. Box & Co.: Solicitors for the Respondents. 


S. P. K. Appeal allowed, 
` APPELLATE CIVIL. 
Befori Mr. Justice S. N. Guha and Mr. Justice 
(a C, Bartley. 
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Mortgage—Consolidation—Subrogation—Intention of parties —Election=-One of 
the mortgage properties ceasing to exist, 


One of the mortgage properties having ceased to exist, there can be no consoli 
dation of two debts, x 


In re Raggett (1) referred to. 

The right to consolidate different and separate mortgage securities Is enforce» 
able only where default has ben made in payment, in view of the terms of 

* Appeal from Original Decree No. 103 of 1933, against the decree of Pazir- 
uddin Ahmed, Esq, Additional Subordinate Judge of Hooghly (at Howrah), 


dated the 3rd January, 1934. f 
(1) (1880) 16 Ch. D, 117. 
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contract in respect of all the securities in respect of which consolidation is 
claimed, ú 


Fennings v, Fordan (1) and Cummins v. Fletcher (a) referred to. 


Four mortgages were executed by defendant No. 1 in favour of the plaintiffs ; 
the first on the 8th April, 1924, the second on the 30th November, 192¢, the third 
on the 29th November, 1926 and the fourth on the 11th November, 1927. In this 
fourth mortgage defendant No. 2 was a party to the mortgage deed and bound 
himself personally to satisfy the mortgage debt. In the first mortgage, properties 
described in schedule A of the plaint were hypothecated, in the second mortgage, 
properties described.in schedule B, in the third mortgage, properties mentioned in 
schedules A and B as well as properties mentioned in schedule C and in the fourth 
mortgage properties mentioned in schedules A, B, Cand D. The fourth mort- 
gage was not redeemable until payment of all moneys due under the previous 
three mortgages. The mortgage money ia this fourth mortgage fell due on 11th 
November, 1929. 


There was a contract for consolidation of mortgages and the right in the 
plaintiffs to consolidate the four mortgages in their favour, The three previous 
mortgages dated the 8th April, 1924, coth November, 1925 and 29th November, 
1926 were satisfied out of payment made by defendant No, 4 on the 28th Decem- 
ber, 1928 and the plaintiffs accepted the money, The fourth mortgage was not 
satisfied by the defendant No. 4 according to the stipulations contained in the 
mortgage bond executed in his favour on the 27th December, 1927. There was 
however the distinct covenant by defendants Nos, 1 and 2, the mortgagors, in 
favour of defendant No. 4, of which the plaintiffs had notice, that the defendant 
No, 4 had the right to pay off all or any of the mortgages in favour of the plain- 
tiffs, and that the mortgage or mortgages so paid off, should be deemed to be 
kept alive for the benefit and protection of the mortgagee, defendant No 4. 


The plaintiffs sued on their mortgage dated the 11th November, 1927, making 
defendant No 4 as party defendant alleging that he was a puisne mortgagee, and 
prayed for sale of the mortgaged properties mentioned in schedule D. Defendant 
No. 4 objected to his being added asa puisne mortgagee ; he claimed to bea 
prior mortgagee. In the plaint tha mortgages of the 8th April, 1924, goth 
November, 1925, and 29th November, 1926 were specifically mentioned : 

Held, that the plaintiffs had the right to sue on the mortgage of the 11th 
November, 1927. 


That the plaintiffs could not enforce the mortgage in respect of properties 
covered by the three eatller mortgages and treat the defendant No 4 as a puisne 
mortgagee. rs 

That the remedy open to the plaintiffs was to proceed against the properties 
in schedule D in the instrument of mortgage dated the 11th November, 1927 and 
not against the other properties in schedules A, B, andC mentioned In that 
instrument, on the footing that the three mortgages in respect of the same were 
satisfied, and that they were kept alive only for the benefit of defendant 
No, 4. ; 


(1) (1881) 6 App. Cas. 698. 
(2) (1880) 14 Ch. D., 699. 
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Dinobundhu Shaw Chowdhry v. Sogmaya Dasi (1) referred to. 


That the case was oneof construction of the covenants contained in the 
document. The intention of the parties could be gathered from the instruments 
and the conduct of the parties concerned had to be taken Into account. 

Dinobundhu Shaw Chowdhry v. Fogmaya Dasi (1); Malireddi Ayyareddt 
v. Gopalkrishnayya (2); Panaganit v. Maharaja of Venkatagiri (3) and Aditya 
Prasad v. Ram Ratan Lal (4) referred to. i 

That there was the intention to keep alive the three earlier mortgages for the 
benefit of the defendant No. 4. 

That the defendants Nos. I and 2, the mortgagors, had on the 28th December, 
1937, elected not to avall of the exercise of the right of consolidation ; the plain- 
tiffs had made the choice ; the election was completed by accepting money in 
full satlafaction of the three out of the four mortgages in respect of which the 
right to consolidate was enforceable. 

Griffith v. Found (5) and Scarf v. fardine (6) referred to. 

That the payment of money for the satisfaction of the three mortgages did 
place the defendant No. 4 in the position of a subrogee. 

Linobundhu Shaw Chowdhry v.! Yogmaya Dasi (1) referred to. 

The Bank of Chellinad v. Ma Ba Lo (7) not followed. 

That the suit against defendant No. 4 as puisne mortgagee was dismissed, 

Appeal by the Defendant No. 4. 
Suit to enforce mortgage security. 


Messrs. P. R. Das, Amarendra Nath Bose, Atul Chandra Gupta 
and Bijan Behari Mitter for the Appellant. 


Messrs. S. M. Bose, B. C. Ghose and Bankim Chandra Banerji 
for the Plaintiffs Nos. 1 and 2 Respondents. 


Mr. Syamadas Bhattacharji for the Defendants Nos. 1 and 2 


Respondents, ` 
, C. A V 
.The following judgment was delivered by 


S, N, Guha, J :—This isan appeal from the decision of the 
learned Additional Subordinate Judge, Howrah, in a suit for 
enforcement of a mortgage. 


The mortgage in suit was executed on the 11th November, 
1927, by Raja Promatha Nath Malia (defendant No. 1) in favour 


(1) (1901) L. R. ag L A. 9; IL L. R. 29 Calc. 154. 
(a) (1923) L. R. g1 I, A. 140 ; 39C. L, J. 204. 
(3) (1926) L. R. 54 I. A. 68 ; 45 C. L. J. 395- 

(4) (1920) L. R. 57 I. A. 173; 51 C. L. J. 49. 

(5) (1890) 45 Ch. D. 553. 

(6) (1882) 7 App. Cas 345. 

(7) (1935) I. L. R. 14 Ran. 494. ` 
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of the plaintifs Rajı Janokinath Roy and Jadunath Roy ; Kumar 
Pasupatinath Malia, son of the defendant No. r, the defendant 
No. 2 in the suit, was a party tothe mortgage deed, and bound 
himself personally to satisfy the mortgage debt, The properties 
mortgaged were primarily those mentioned in schedule D referred 
to therein, and the mortgage was for a consideration of Rs. 1,2 5000 
only, to be repaid with interest due thereon, on the r1th November, 
1929. In connection with tle transaction evidenced by the 
aforesaid mortgage deed, it has to be mentioned that on the 8th 
April, 1924, the defendant No. x executed in favour of the plain- 
tiff, a mortgage for Rs. 200000 hypothecating . properties described 
in schedule A; there was another mortgage executed by the 
defendant No. 1,in favour of the plaintiffs on the 30th Novem- 
ber, 1925, for Rs. 200,000 hypothecating properties mentioned 
in schedule B, a third mortgage bond was executed by the defen- 
dant No. r in favour of the plaintiffs, on the 2gth November, 
1926, for a consideration of the amount of Rs. 100,000 advanced 
on the date, charging properties mentioned in schedules A and 
B, and fur.ber charging properties mentioned in schedule C, as 
further and additional security for the mortgages created on the 
8th April, 1924, and the 30th’ November, r925, mentioned 
above. 

The mortgage of the rith November, 1¢27, on which the 
claim in suit was based contained stipulations mentioned 
below : 


“The mortgagor doth hereby declare that all those the several 
Zemindayies, Taluks, lands, collieries, coal lands, hereditaments, 
messuages and premises fully described in schedules A, B,C and 
D hereunder written, shall be s2curity for and stand charged 
with the payment to the mortgagees of the moneys due under 
the said indentures of mortgage dated respectively the 8th April, 
1924, the 30th November, 1925, and the 29th November, 1926, 
and the sum of Rs, 125000 the consideration for the mortgage 
of the 11th November, 1927, with interest thereon, shall not be 
redeemable until payment of all moneys due under the said 
mortgages of the 8th April, 1924, the 3oth November, 1923, 
the 29th November, 1926 and the sum of Rs, 125000 with interest 
thereon respectively. And it is hereby agreed and declared that 
all the powers, provisions, covenants and agreements contained 
in the said three several recited Indentures of mortgage, relating 
to the title or for securing the payment of all monies- due there- 
under or otherwise, shall extend to and be applicable for securing 
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the further sum of Rs. 125,000 and all intereste, costs, charges 
and expenses as in these presents contained in the same manner 
in all respects as if the same powers, provisions, covenants and 
agreements were herein repeated with such alterations as would be 
necessary in consequence of the further advance of Rs. 125,000.” 

On the 27th December, 1927, the defendants Nos. 1 and 2 
executed a mortgage in favour-of Kumar Pramatha Nath Roy, 
defendant No. 4 in the suit, charging the properties mentioned 
in schedules A, B, C and D covered by the four mortgages in 
favour of- the plaintifs to which reference has been made above, 
along with other properties subject to the incumbrances in favour 
of the plaintiffs created by the aforesaid four mortgages with the 
object .of satisfying the four mortgages mentioned above; the 
proposal was for the advance of: Rs. 7,25,oc0 ; out of the consi- 
deration money so fixed, Rs. 5,75,coo was received by the mort- 
gogors, and the three prior mortgages in favour of the plaintiffs 
executed on the 8th April, 1924, the 30th November, ‘1925, the 
29th November, 1926 wera satisfied. The mortgage of the 27th 
December, 1927, contemplated the further advance of Rs. 150,000, 
subject to certain conditions in the matter of sufficiency 
of security for „the loan advanced. The mortgagee had the 
liberty reserved, to refuse to make the further advance; and in 
point of fact nothing above the amount of Rs. 5,754,009 was 
advanced. One of the very important clauses contained in the 
indenture of mortgage of the 27th December, 1927, executed in 
favour of the defendant No. 4 by the defendants Nos. 1 and 2, was 
of the following description. 

“It is hereby also agreed and declared by and between the 
parties to these presents that upon payment of the said several 
mortgages of the 8th April, 1924, the:30th November, 1925, the 
29th November, 1926, and the rrth November, 1927, respectively, 
or any of them, the mortgagee, will in addition to the security 
hereby created, be also entitled to be subrogated to the position 
of the said Raja Janoki Nath Roy and Jadu Nath Roy notwith- 
standing that a reconveyance or reconveyances shall have been 
granted by the said Raja Janoki Nath Roy and Jadu Nath Roy 
in- respect of the mortgage or mortgages paid off, and such mort- 
gage or mortgages shall be deemed to be kept alive for the benefit 
and protection of. the mortgagee.’’ 

The plaintiffs on the 2rst January, 1931, instifuted the suit in 
which: this appeal. has arisen, making the defendant No. 4 a 
party, and claiming realisation of the money due on_ the mortgage 
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of the r1th November, 1927, with interests and costs, valuing 
the claim at Rs. 1,63,561-14-6 pies. In the plaint filed in Court, 
the three earlier morigages were recited, and reference was 
specifically made to the covenant contained in the fourth mortgage 
that the properties described in schedules A, B, Cand D would 
not be redeemable until payment to the plaintiffs of all moneys 
due under the four mortgages execu‘ed on the 8th April, 1924, 
the 30th November, 1925, the agth November, 1926, and the trth 
November 1927, and that all the powers, provisions and agree- 
ments contained in three previous mortgage deeds relating to 
the title or for securing the repayment of all monies due there- 
under or would otherwise extend to and be applicable for secur- 
ing the money advanced under the list of the four mortgages, 
dated the 11th November, 1927. The prayers made in the plaint 
were for a mortgage decree against the defendants in the suit, 
and for the sale of the mortgaged properties in schedules A, B, 
Cand D. The mortgage in favour of the defendant No. 4 was 
recited in the plaint; and it was asserted that the defendant 
No. 4 agreed to repay the sum of Rs, ras,oco covered by the 
mortgage in suit with interest, and that the defendant No. 4 was 
a puisne mortgagee who was entitled to redeem the said mortgage 
dated the 11th November, 1927 ; the defendant No. 4 had agreed 
to hold and retain the sum of Rs. 150,000 for applying the same 
for and on account of the mortgagor in payment of the mortgage 
aforesaid. It is to be noticed that the defendants Nos. 2 and-3 
were made parties to the suit, as by a conveyance dated the r4th 
April, 1928, the properties covered by the mortgage executed 
onthe r1th November, 1927, were transferred to them by the 
defendant Ne. 1. 

The claim in suit was resisted by the defendants, 

In this appeal we are concerned with the case of the defendant 
No. 4 only as against the plaintiffs in the suit. The position 
indicated in the written statement filed by the defendant was, 
that he had become a prior mortgagee, and was not a puisne 
mortgagee as asserted by the plaintiffs, regard being had to the 
covenants contained in the indenture of mortgage executed in 
his favour on the 27th December, 1927, by the defendants Nos. r 
and 2, that by virtue of payment made by him on account of 
the three mortgages dated the 8th April, 1924, the 30th Novem- 
ber, 1925, and the 29th November, 1926, which were fully satisfied 
by those payments, he was subrogated to the position of the 
plaintiffs asa prior mortgagee, and that he helda prior charge 
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for the repayment of the amount paid in full satisfaction of the 
said three mortgages, under the terms and covenants of his mort- 
gage upon the properties in schedules A, B,C and D. According 
to the defendant No. 4, the said properties could only be sold 
subject to the three mortgages satisfied by payment from out of 
money advanced by him when the mortgage dated the 27th 
December, 1927, was executed in his favour by defendants Nos. t 
and 2. In his writren statement, averments were made by the 
defendant No. 4, giving reasons for not advancing Rs. 1,590,000 
as stipulated in the mortgage deed, owing to the defect in title 
discovered in the matter of securities for the loan advanced, and 
for non-satisfaction of the mortgage in suit dated the rrth Novem- 
ber, 1927, which the defendant No 4 was ready and willing to do, 
in pursuance of the terms and conditions of the mortgage in his 
favour. 

On the pleadings of the parties, the material issue raised for 
determination in the case was Issue No,3+- “Have the prior 
mortgages dated 8. 4. 24, 30. II. 25 and 29. 11.26 as mentioned 
in the plaint been paid off by the money which the defendant 
No. 4 advanced as consideration of his mortgage dated 27. 12. 27, 
executed by the defendants Nos. 1 and 2? and has the defen- 
dant No. 4 been subrogated to the position of the prior mortgagee 
in respect of the properties in -suitas alleged in para No. 11 of 
his written statement, or is he a puisne mortgagee as alleged in 
the plaint ?” This issue was subsequently recast by the trial 
Judge: and as amended, Issue No. 3 was in following terms: 
“Is the principle of consolidation applicable to the present case? 
If yes, could the payment of debts under the mortgages dated 
the 8th April, 1924, the 30th November 1925 and the zgth 
November, 1926, if any, place the defendant No. 4 in the position 
ofa subrogee? Ifnot, is hea puisne mortgagee as alleged in 
the plaint ?” 

On the materials placed before the Court, the Subordinate Judge 
who has decided the case inthe Court below, came to the com- 
clusion that the first three mortgages held by the plaintiffs were 
not redeemed by the defendant No. 4, but by defendant No, x. 
the real debtor ; the defendant No. r paid the debt due to the 
plaintiffs under the first three mortgages, and the effect of the 
payment was to discharge the mortgages. When the debt had 
been extinguished, it could not be said, by any parity of reason, 
that those mortgages had been kept alive for the benefit. and 


protection of the interest of the defendant No. 4, and to the | 
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prejudice and embarrassment of the plaintiffs, The decision given 
by the trial Judge was that the defendant No. 4 had not been 
subrogated to the position of the plaintiffsin respect of the first 
three mortgages held by them; the defendant No. 4 was a 


Raja Janoki Nath puisne mortgagee vis-a-vis the plaintiffs, in respect of the mort- 


Roy. 


S. N. Guka, Ẹ. 


gage in suit, and was bound to redeem it. The reason for the 
decision appesrs to have been this, that the defendant No. 4 
covenanted with the defendants Nos. r and 2 that he would pay 
the whole debt due under the four mortgages held by them ; 
but the debt due under the mortgage in snit had not been paid. 
There was consolidation of the four mortgages in favour of the 
plaintifis, and there could not be any subrogation unless the whole 
debt due to the plaintiffs on account of the four m r‘gages so 
consolidated, was paid off. The trial Court, in line with the 
conclusions arrived at, as indicated above, passed a decree in 
favour of the plaintiffs, allowing the defendants time to pay the 
decretal amount, failing which the plaintiffs were to recover the 
decretal amount by the sale of the mortgaged properties which 
must be taken to be those mentioned in schedules A, B, C 
and D. 

` The defendant No. 4 appealed to this Court, 

The materials on record establish the position that there was 
the contract for consolidation, and the right in the plaintiffs to 
consolidate the four mortgages in their favour, dated the 8th 
April, 1924, the goth November, 1925, the 29th November, 15926, 
and the rith November, 1927. The three mortgages mentioned 
above were satisfied out of payments made by the defendant 
No. 4; the plaintiffs accepted money in full satisfaction of the 
mortgage bonds dated the 8th April, 1924, the 3oth November, 
1925, and the 23th November, 1926 ; and there can be no ques- 
tion that the amount of Rs, 460,000 paid by cheque drawn by 
the defendant No. 4,as also the amount of Rs. 2469-14-3 paid 
in casb, were paid for the three aforesaid mortgages, and received 
by the plaintiffs, The entire amount due on account of the three 
mortgages was paid, and was accepted by the plaintiffs on the 
2Sth December, 1928, in full satisfaction of the three mortgages 
before the mortgage money payable on the fourth mortgage, dated 
the r1th November, 1927 fell due on the rxth November, 1929, 
according to the terms of the mortgage. The fourth mortgage 
was not satisfied by the defendant No. 4 according to the stipula- 
tions contained in the indenture of mortgage executed in his 
favour on the 27th December, 1927. The reason for not satisfy- 
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ing the fourth mortgage is not of consequence, as the position 
must be recognised that the defendant No.4 could not claim 
any right higher than that conferred on him by the covenants 
contained in the mortgage in his favour, by leading evidence, 
not of much value, indicating that it was due to the conduct of 
the mortgagor defendants that the fourth mortgage was not satis- 
fied by him, There was however the distinct covenant contained 
in the indenture of mortgage executed by the defendants Nos. 1 
and 2 in favour of the defendant No. 4, of which the plaintiffs 
had notice, that the defendant No. 4 had the right to pay off all 
or any of the mortgages in favour of the plaintiffs, and that the 
mortgage or mortgages so paid off, shall be deemed to be kept 
alive for the benefit and protection of the mortgagee (defen- 
dant No, 4). 


In the plaint in the suit giving rise to this appeal, the mort- 
gages of tbe 8th April, 1924, the 30th November, 1925, and the 
29th November, 1925, were specifically mentioned, The mort- 
gagors had, in the words of their Lordships of the Judicial Com- 
mittee of the Privy Council inthe case of Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi (1), paid off their own debt arising 
out of these mortgages, and done so, for the benefit of the mort- 
gagee (defendant No. 4), and in performance of.the agreement 
with him. The fourth mortgage dated the 11th November, 1927, 
in favour of the plaintiffs with the covenant for consolidation 
was mentioned in the plaint ; but no mention was made of the 
very material fact that the three earlier mortgages had been paid 
off. The defendant No. 4 was impleaded in the suit asa mere 
puisne mortgagee, in view of the mortgage in his favour exécuted 
by the defendants Nos. r and 2 on the 27th November, 1927. 


The rights of parties to the litigation have to be determined 
on the position above referred to; and the decision must 
depend primarily upon the facts elicited by the documents 
themselves. The case is one of construction of the covenants 
contained in the documents to which reference has been made 
above, and the intention of parties has to be gathered from 
these documents. As was observed inthe case of Reeve v. Lisle 
(2), the question was what inference was to be drawn from the 
nature of the instruments and to ascertain the object and purpose 
with which they were entered into, [See also Dinobundhu Shaw 


(1) (1901) L. R. ag I. A.g; L L, R. a9 Cale, 154. 
(2) [1902] A.C, 461, 
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Chowdhry v, Jogmaya Dasi (1); Malireddi Ayyareddi v. Gopal- 
hrishnayya (2); Panaganti v, Maharaja of Venkatagiri (3); 
Aditya Prosad v. Ram Ratan Zai(4)|. There was the .right to 
consolidate and as between the plaintif snd the defendants 
Nos. 1 and 2; the intention was clearly expressed and the cons- 
truction of the covenants contained in the mortgage executed on 
the r1th November, 1927, leads clearly to that inference, so far 
as the object and purpose ofthe parties to the instrument were 
concerned. 


The doctrine of consolidation of mortgage and the rule in 
equity on which it is founded, are well-known, and the right to 
consolidate different and separate mortgage securities was enforce- 
able only where default had been made in payment, in view of 


‘the terms of contract in respect of all the securities in respect of 


which consolidation was claimed [see John Jennings v. Edwin Jor- 
dan (5); Cummins v, Fletcher (6)|. Inthe case before us, before 
the right of consolidation had become enforceable on the 29th 
November, 1929, in terms of the ccvenant contained in the 
fourth mortgage executed by the defendants Nos. 1 and 2 in 
favour of the plaintiffs, the three earlier mortgages of the 8th 
April 1924, the 30th November 1925, and the 29th November 
1926, had been paid off ; and they were kept alive for the bene- 
fit of the defendant No. 4 in terms of the contract between the 
defendants Nos. 1 and 2 on the one hand and the defendant No. 4 
on the other, of which the plaintifs were aware ; at the time when 
the plaintifs on the 28th December, 1927, received money in full 
satisfaction of the three mortgage bonds aforesaid. The intention 
could be gathered from instruments; and the conduct of the 
parties concerned had to be taken into account, The intention 
was clearly expressed in the covenants contained in the instru- 
ment of mortgage in favour of the defendant No. 4; and that 
intention could also be gathered from their conduct at the time 
when full satisfaction was obtained by the plaintiffs so far as 
three of the mortgages executed in their favour by the defendants 
Nos. rand 2. There was the intention to keep alive the three 
earlier mortgages for the benefit of the defendant No. 4, who 


(x) (1501) L.R. 291. A.9; 1. L. R. a9 Cale, 154. 
(3) (1923) L,R. 51.1. A. 140; 39C. L, J. 204. 
(3) (1926) L. R. 54. L A. 637 45C. L. J. 393. 

(4) (9.0) L.R. 571, A. 1735; 51C. L.J. 49 

(5) (1881) 6 App. Cas. 693, 

(6) (1880) 14 Ch. D: 699. 
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had to advanc3 the full amount due on those mortgages. The 
intention was also there, that so far as the plaintiffs were concer- 
ned, they were not to be considered prior mortgagees in respect 
of the mortgages which had been satisfied by the defendant No. 4. 
The defendants Nos. r anda hadon the 28th December, 1927, 
before the right of consolidation could be enforced on the 11th 
November, r929, according to the covenants contained in the mort- 
gage of the rrth November, 1927, elected not to avail of the exer- 
cise of the right of consolidation; the plaintiffs had made the 
choice ; the election was completed by accepting money in full 
satisfaction of the three out of the four mortgages in respect of 
which the right to consolidate was enforceable ; and the plaintiffs 
could go no further [See Griffith v. Pound (1); Scarfe v. Jardine (2)]. 

The three mortgages executed in favour of the plaintiffs on the 
8th April, 1924, the 30th November, 1925 and the agth November, 
1926, having been fully satisfied before the date of payment fixed 
by the fourth mortgage executed on the rth November, 1927, 
there was therefore no right in the plaintiffs to consolidate which 
was exercisable on the date of the institution of the suit in which 
the appeal has arisen. The principle underlying the judgments of 
James L. J. and Cotton L. J. in Zn re Raggett (3) that one mortgaged 
property having ceased to exist, there could be no consolidation of 
two debte, apply with very great force in the case before us, regard 
being had to the different instruments of mortgage ani to the con- 
duct of parties, evidenced by materials on record, relating to the 
satisfaction of three out of four mortgages in regard to which there 
was aright to consolidate. The intention of parties which the 
plaintiffs in the suit, respondents in this appeal, appear to have 
resiled from, at the date of the institution of the suit, ignoring the 
position that out of the four mortgages they wanted to consolidate 
in terms of an instrument in their favour, three had been satisfied, 
and were to be treated as non-existent so far as they were con- 
cerned, was there ; and that intention was in consonance with prin- 
ciples of justice, equity and good conscience applicable to the case 
before us; and it did not in any way militate against any of the 
provisions contained in the Transfer of Property Act. None of the 
provisions contained in the Transfer of Property Act has any direct 
application in the case before us in which, as has been indicated 
already, the question was whether the parties intended that the 

(1) (1890) 45 Ch. D. 553. 


(3) (1882) 7 App. Cas. 245. 
(3) (1880) 16 Ch. D, 117. 
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debt due on the mortgage of the r1th November, 1927, was charged 
upon the properties covered by the three earlier mortgages of the 
Eth April, 1924, the 30th November, 1925, and the 29th November, 
1926. The answer must, in our judgment, be in the negative. The 
plaintiffs had undoubtedly the right to sue on the mortgage of the 
11th November, 1927; but they could not be allowed, in view of 
the conclusions arrived at above, to enforce the mortgage in respect 
of properties covered by the three earlier mortgages mentioned 
above, and treat the defendant No. 4 a3 a puisne mortgagee as they 
Lave done in the suit. The remedy open to the plaintiffs in the suit 
was to proceed against the properties in schedule D in the instru- 
ment of mortgage dated the 11th November, 1927, and not against 
the other properties in schedules A, B, and C mentioned in that 
instrument, on the footing that the three mortgages in respect of 
the same were Satisfied, and that they were kept alive only for the 
benefit of the defendant No. 4, appellant in this Court. 

The material question in the case before us isthe question of 
the exercise of the right of consolidation of mortgage securities; 
the question of subrogation does not strictly speaking arise for con- 
sideration in the case before us, except as a subsidiary question. 
It is worthy of notice in this connection that the proposition laid 
down by the learned Judge in the trial Court, that the payment of 
money in the case before us for the satisfaction of the three mort- 
gages of the 8th April, 1924, 30th November, 1925, and the 2gth 
November, 1926, “did not place the defendant No. 4 in the posi- 
tion of a subrogee, ” has not been supported during the course of 
the argument of the appeal before us, in view of the judgment of 
the Judicial Committee of the Privy Council in the case of 
Dinobundhu Shaw Chowdhry v. Jogmaya Dasi (1), to which 
reference has been made above. It may also be mentioned that we 
do not at all feel pressed by the decision of the High Court at 
Rangoon in the case of The Bank of Chettinady. Ma Ba Lo (2), 
that the equitable doctrine of subrogation could not be applied ia 
India, regard being had to decisions by the Judicial Committee of 
the Privy Council, binding on us, in which the doctrine of subro- 
gation or the equitable rule of givirg effect to the intention of 
parties to keep security alive for the benefit of a party, has been 
recognised [See Malireddi Ayyareddi v, Gopalkrishnayya (3), 
and the cases referred to in the judgment of their Lordships]. 


(1) (1901) L. R. 23 L A. og: I. L. R. 29 Cale. 154. 
(2) (1935) L L R. 14 Ran. 494, A. I. R. 1936 (Rang) 152. 
(3) (1923) L. R. 51 I, A. 1403 39C. L. J. 204. 
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The result of our decision on the material question arising for 
consideration in this case is, that the appeal is allowed, the decree 
of the Court below against which this appeal is directed is varied. 
The suit in which the appeal has arisen is decreed with costs 
against the defendants Nos. 1, 2 and 3; three months’ time is 
allowed to the defendants Nos. 3,2 and 3 inthe suit to pay the 
decretal amount, failing which the plaintiffs will recover the decretal 
amount by the sale of the mortgaged properties mentioned in 
schedule D to the plaint, and mentioned as schedule D in the 
instrument of mortgage dated the 11th November, 1927. The suit 
is dismissed as against defendant No. 4, impleaded as a puisne 
mortgagee. 

The defendant No. 4 appellant is entitled to get his costs in 
the suit and in this appeal, from the plaintiffs respondents. 


A T. M. Appeal allowed. 


CIVIL RULE. 


Before Mr, Justice S. K. Ghose, and Mr, Justice 
G. D. McNair. 


SRIMATI BIBHABATI DEBI AND OTHERS i 
De 
RAMENDRA NARAYAN ROY AND ANOTHER.* 


Execution, stay of—Civil Procedure Code (Act V of 1908), Secs. 145, 151, 
0.41 R. 5—Rules Nos. 12 to 14, Chap. V of the High Court on the 
Appellate Side—Stamp reporter’s report—Separate appeals and separate 
applications, tf to be filed—Separate court-fees, if tobe paid-—One appeal 
and one application filed—Application, tf maintainable—Substantial loss 
—Reciver, appointment of —Manager, Court of Wards, if to be appointed 
manager—Jinimum disturbance of possession—Court’s power to pass 
proper order without driving the parties to separate applications. 


Rules 12 to 14, Chap. V. page 28 of the High Court on the Appellate 
Side were rules of office routine which cannot and do not oust the provisions 
of the Code of Civil Procedure. 


*Civil Rule No. 1361 F. of 1936 in the matter of stay of execution, in Appeal 
fron Original Decree (F. A F, No 17618 of 1936). 
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Crvit. Ordinarily a decree holder would be entitled to execute “his decree but 
1936. execution may be stayed on terms under O 41 R.5or it may proceed ou 
Se, terms as under rule 6 or whether it is stayed or proceeded with a Reriever 
may be appointed under the Court’s power under the provisions of 
v. 

Ramendra Narayan Order 40. 


Roy. In a matter under O. 41 R. 5 of the Code of Civil Procedure the Court 
eee has the power tomake an order staying execution, if there is sufficient cause 
But this expression in sub-rule (1) must be read along with the conditions 
in sub-rule (3) and each of the -three conditions mentioned therein must 


be taken to be a necessary ingredient before stay of execution may bə 
granted, 


Sm. Bibhabati Debi 


G. Sundaram Chettiar v. P. A. Valli Ammal (1) and Srinibash Prasad 
Singh v. Kesho Prasad Singh (2) referred to. 


The Bhowal Raj estate was owned by three brothers, Kumar Ranendra 
Narayan Roy, Kumar Ramendra Narayan Roy and Kumar Rabindra Narayan 
Roy, sons of Raja Rajendra Narayan Roy, who dled in igor. The first 
and third Kumars died in ygor and 1913 respectively leaving them surviving 
Srimati Sarajubala Debi, defendant No. 2 opposite party No. 2and Srimati 
Ananda Kumari Debi, defendant No 4. petitioner. Kumar Ramendra Narayan 
Roy, plaintiff, opposite party. No. 1 was said to have died in 1909 leaving bim 
surviving Srimati Bibhabati Debi, defendant No. 1, pitilioner. The Court 
of Wards assumed charge of the entire Bhowal estate in 1911-12 and has 
been managing it ever since. In 1919 the estate of Ananda Kumari was 
released but the Court of Wards continued to manage it in her bebalf. She 
adopted defendant No 3, petitioner, Ram Narayan Roy, as her son, 


The plaintiff, opposite party No. 1, instituted a suit for declaration of title to 
one-third share and for an injunction restralning the present petitioners from 
interfering with his right and furthe: for a declaration that he was Kumar 
Ramendra Narayan Roy, the second son of the late Raja Rajendra Narayan Roy. 
The widow of the first Kumar Srimati Sarajubala Debi, defendant No. æ oppo- 
site party No 2 supported the plaintiff. The defence of the petitioners inter 
alia was that the plaintiff was a Punjabi Sannyasi and an impostor. 


The suit was decreed. The material portion of the decree ran as follows : 
“Itis ordered and decreed that it be declared that the plaintiff is the Kumar 
Ramendra Narayan Roy, the second son of the late Raja Rajendra Narayan 
Roy, Zemindor of Bhowal and that he be putin possession of an undivided 
one third share in the properties in suit—the share now in the enjoyment 


of the first defendant jointly with the other defendants’ possession over 
the rest’’. 


Against this decree an appeal was filed before the High Court on the sth 
October, 1926, but had not been registered. The present application for stay 
of execution was filed on the 1oth November, 1936. The parties to the 
petition, who were also parties to the appeal were (1) Srimati Bibhabati 
Debi, (2) Ram Narayan Roy, (7) Srimati Ananda Kumar: Debi, Wards of 


(1) (1934) I. L. R. 58 Mad. 116 (125). 
(2) (1911) I. L. R. 98 Cale. 754; 13C. L J. 363. 
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Court, represented by A, the manager, Court of Wards and Srimaji Bibhabati 
Debi in her individual capacity, defendants appellants and petitioners versus (1) 
Ramendra Narayan Roy, plaintiff, respondent and (a) Srimati Sarajubala Debi, 
pro forma defendant, respondents opposite party. 


Upon the petition of appeal being filed the Stamp Reporter put up a note to 
this effect “ The appeal is not in form as the appellant No. 1 did not appear in 
her individual! capacity in the trial Court. She seems to appear here ina new 
role affecting the question of her status. She is appealing here asa Court of 
Wards represented by the Manager and also in her individual capacity. In her 
different capacities though there might be common interest to some extent still 
there might be some interest which may be at variance with that of the Court of 
Wards, In that case there might be conflictiag interests represented by the same 
appellant in the same appeal. So it is disputable matter whether she can join in 
an appeal filed by the Court of Wards in their representative capacity. If not, 
a separate appeal has got to be filed by her on payment of a proper 
court-fee ; ’! 

Held, that Srimati Bibhabati was a proper person to make this application for 
stay of execution also in her individual capacity as she was affected by the decree 


io her individual capacity No separate application by her was necessary. Hence 
separate court-fee was not payable. 


That the appellate Court bad seisin of the matter when it appeared that the 


appeal itself had been preferred in accordance with Order 41 Rule 1 of the Code 
of Civil Procedure. 


Purshottam Saran v, Hargu Lal (1) distinguished. 


That an undertaking by the Court of Wards to hold the income of the share 
decreed, less cost of management and such litigation as management needed until 
the order asked for expires, and not to pay any part of it to or for the benefit of 
the petitioner, would not be acceptable to the appellate Court as security for 
the application, as such an undertaking could not be enforced as a personal 


security under section 145 of the Code of Civil Procedure and its legal validity 
was also not free from doubt. 


That it was within the Court’s power to make a proper order without driving 
the parties to file separate applications. 

That there should be minimum disturbance of possession consistent with the 
decree-holder’s rights, was to be taken into consideration along with the offer of 
keeping the management under the Manager of the Court of Wards. 


That under the circumstances the plaintiff was ordered to furnish security and 
the Court of Wards was appointed Manager of the one-third share in dispute on 
the same terms as in the case of the one-third share possessed by Srimati Ananda 
Kumari, defendant petitioner No 3. 


Application for stay of execution by Defendant Nos, 1, 3, 4. 

Messrs. S. Ml. Bose, Sitaram Banerjee, Framatha Nath Mitter, 
Gurudas Mukerji, Amir Chandra Pal, Sasanka Kumar Ghose and 
Sir Saadulla for the Petitioners. 


(1) (1920) 1. L. R. 43 All. 193 and 513. 
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Messrs. B. C. Chatterji, S. C. Roy, J. C. Gupta, Nogendra ath 
Bose, Bankim Chandra Mookerjee, Priya Nath Dutt, Dwijenira 
Narayın Ghose, Nirmal Chandra Chakravarty, Sanat Kumar 
Mukerji, Amiya Mukerji, Mihir Mohan Mukerji and Arabinda 
Guha for the Opposite Party. 

C. A. Ve 

The following judgments were delivered : : 


S. K. Ghose, J :—This is an application for stay of execution 
under order XLI r.5 of the Code of Civil Procedure and 
section 151 of the Code of Civil Procedure and it arises out of 
a First Appeal which is described for the present as F. A. F. 
17618 of 1936. In the district of Dacca there is a large estate 
commonly known as Bhowal Raj Estate which at the material 
time was owned by three brothers Kumars Ranendra Narayan Roy, 
Kumar Ramendra Narayan Roy, and Rabindra Narayan Roy, sons 
of Raja Rajendra Narayan Roy who died in 1901. It is said 
that the first Kumar died in 1gro, the second in 1909 and the 
third in 1913. Allthe three Kumars died childless leaving behind 
only widows. The petitioner defendant No. 1 Sreemati Bibhabati 
Debi was the widow of the second Kumar, opposite party defen- 
dant No. 2 was the widow of the first Kumar and the petitioner 
defendant No. 4 Sreemati Ananda Kumari Debi was the widow 
of the third Kumar. The Court of Wards assumed charge of the 
entire Bhowal Estate in 1911-12 and has been managing it ever 
since, It further appears that in 1919 the estate of the third 
wilow Ananda Kumari Debi was released but the Court of 
Wards continued to manage it in ber behalf. She also adopted 
defendant No, 3 Ram Narayan Roy as her son and according 
to the petitioners this adopted son would also be reversioner in 
respect of the remaining two-thirds share. The plaintiff opposite 
party No. 1 instituted a title suit viz, Title Suit No. 70 of 1930 
renumbered as 38 of 1935 inthe Court of the rst Additional 
District Judge of Dacca fora declaration of title to one-third 
share and for an injunction restraining the present petitioners 
from interfering with his right and further fora declaration that 
he is Kumar Ramendra Narayan Roy the second son of the late 
Raja Rajendra Narayan Roy. The main allegations upon which 
the plaintifl’s suit was based were that he, the second son of the 
late Raja Rajendra Narayan Roy, went to Darjeeling in April 1909 
in company of the petitioner No. 1 Sm. Bibhabati Debi and others 
and was administered poison there and left for dead on the 
cremation ground at Darjeeling on the night of 8th May, 1909: 
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But on account of severe rainand storm he was left there and 
was subsequently rescued by certain Naga Sannyasis with whom 
he wandered about throughout India for 12 years, having com- 
pletely lost his memory. He came back to Dacca in 1920-21 
and being recognised by -certain persons was prevailed upon to 
declare himself as the second Kumar of Bhowal. He then began 
to collect rents from the tenants, but the Court of Wards interfered 
with his possession and sə he brought the present suit, The defence 
of the petitioners inter alia was that the plaintiff was a Punjabi 
Sannyasi and an impostor. The second Kumar died of biliary colic 
at Darjeeling at about midnight of 8th May 190g and duly cremated 
on the following morning. The petitioners alleged that the aforesaid 
impostor was put forward by certain designing persons, dismissed 
officers and some dissatisfied tenants. Srimati Saraju Bala Debi 
the widow of the first Kumar supported the plaintiff in this case. 
The others resisted it, The hearing of the suit lasted fortwo and 
half years. The judgment was delivered on the 24th August 1936. 
It will be relevant to refer.to the decree. The material portion of 
it runs as follows :—‘ It is ordered and decreed that it be declared 
that the plaintiff is the Kumar Ramendra Narain Roy, the second 
son of the late Raja Rajendra Narain Roy, Zemindar of Bhowal and 
that he be put in possession of an undivided one-third share in the 
. properties in suit—the share now in the enjoyment of the first 
defendant jointly with the other defendants’ possession over the 
rest,” There is no decree for mesne profits. Upon this decree 
being made: the present petitioners filei an application before the 
trial Court for interim stay pending the filing of an appeal before 
the High Court and this application was made on 21st September 
1936. On sth October the learned Judge below made an order 
directing stay of execution on terms, the main condition being that 
the Court of Wards undertook not to pay the income of the estate 
to Srimati Bibhabati Debi, defendant No. 1. The appeal was filed 
before the High Court on sth October 1936, but has not yet been 
registered. The present application was filed before the High: Court 
on roth November 1936. The parties to the petition who are also 
patties to the appeal are (1) Sreemati Bibhabati Debi (2) Ram 
Narayan Roy, (3) Sreemati Ananda Kumari Debi Wards of Court, 
respondent by Rai Sahib U. N. Ghose, Manager, Court of Wards 
and (4) Sreemati Bibhabati Debi in her individual CAPACILY, eserse osa 
Defendants Appellants Petitioners versus (1) Ramendra Narayan 
Roy, Plaintiff Respondent, and (2) Sreemati Saraju Bala Debi, 
Proforma Defendant No. 2... Respondents Opposite Parties 
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Upon the petition of appeal being filed the Stamp Reporter put up a 
note to this effect. “The appeal is notin form as the appellant 
No. 1 did not appear in her individual capacity in the trial Court. 
She seems to appear here ina newrole affecting the question of 
her status. She is appealing here as a Court of Wards represented 
by the Manager and also in her individual capacity. In her different 
capacities though there might be common interest to some extent 
still there might be some interest which may beat variance with 
that of the Court of Wards. In that case there might be conflicting 
interests represented by the same appellant in the same appeal. 
So it is disputable matter whether she can join in an appeal filed 
by the Court of Wards in their representative capacity. If not, a 
separate appeal hag got to be filed by her on payment of proper 
court-fees,” Thereupon a Rule was issued by this Court upon the 
Opposite parties to show cause why pending the hearing of the 
appeal in the Court, proceedings in execution of the decree appealed 
from should not be stayed or such other order or orders made as 
to this Court might appear fit and proper. At the same time a copy 
of the Stamp Reporter’s report was issued along with the Rule. 
Both matters have come up for hearing before us now. 

The first question is that raised in the report of the Stamp 
Reporter, namely, whether Sreemati Bibhabati Debi can appeal 
both as represented by the Court of Wards and also in her indivi- 
dual capacity and, if she cap, whether separate court-fees are pay- 
able by her upon a separate appeal. The question of court-fees has 
not been seriously argued before us by either side. Mr. S. M. Bose 
appeaiing for the petitioners bas contended that Bibhabati Debi is 
entitled to appeal because she is affected by the decree. Mr, 
Chatterji appearing for the plaintiff opposite party has contended 
that Bibhabati Debi cannot file an appeal at all. It seems to us 
that the question to decide here is whether Bibbabati is entitled to 
file an appeal at all. If she is, there is no point in asking her to file 
a separate appeal and no question of her paying separate court-fee 
arises. Therefore the question is whether she is entitled to appeal 
atall. Now the decree which I have quoted above shows that it 
affects her both ways, that is to say, both with regard to her estate 
and also individually, inasmuch as there is a declaration to the 
effect that the plaintiff opposite party is her husband or rather that 
he is the second son of the late Raja Rajendra Narayan Roy and 
therefore he is her husband. Mr, Chatterji’s main contention is that 
the Court of Wards is not entitled to come at all, because it has 
become functus cfficio, and it is suggested that for this reason the 
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lady has chosen to become a party to the appeal in a dual capacity. 
Mr, Chatterji has drawn our attention to certain sections of the 
Court of Wards Act viz., sections 6, 8 and ro going to show under 
what conditions the Court of Wards can take charge of the estate 
and it isargued that all the conditions has ceased to exist by 
reason of the decree and therefore the Court of Wards can no 
longer be any party. By way of analogy he refers to the case of a 
minor attaining majority. This may be easily distinguished, because 
the case of a minor attaining majority is a circumstance outside the 
decree. But here the reason why the Court of Wards is stated to 
be functus officio is the decree itself. Therefore Mr. Chatterji 
appears to us to beg the question when he says that this application 
cannot be granted because the Court of Wards has ceased to exist 
and therefore cannot make an application. It seems that Mr. 
Chatterji has reached an impossible position because his contention 
is that neither the Court of Wards nor Bibhabati Debi can make 
the application and therefore there can be no application for 
stay of the decree. On the face of it the petitioners are a party 
to the decree and Bibhabati is a proper person to make this 
application also in her individual capacity because, as I have 
pointed out, she is affected by the decree in her individual 
capacity, Consequently she is proper party and there is no 
reason to ask her to file a separate application and pay separate 
court-fees, 

The next point which arises is whether the present application 
is maintainable at this stage. Mr. Chatterji has contended that 
it is not, because thé appeal itself has not yet been admitted 
and he has drawn our attention to the rules of this Court on the 
Appellate Side, viz, Rules Nos, 12-14 Chapter V, page 28. 
These are rules of office routine which cannot and do not oust 
the provision of the Code and, further, it is not shown to us that 
the present application was incompetent by reason of any rules 
of the Court not having been complied with. On the contrary 
all that appears is that the appeal was properly filed and that 
thereupon the Stamp Reporter made his report in accordance 
with the rules of the Court for a decision by the Court. The 
present application, as I say, isone made under Or. XLI r. 5 of 
the Code of the Civil Procedure and it cannot be said that the 


appellate Court has no seisin of the matter when it appearsthat _ 


the appeal itself has been preferred in accordance with Or. XLI 
r.1. When the appeal has ‘been preferred] in this way certain 
prelininiry conditions have got to be fulfilled namely those con- 
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tained in rules 2,3 and 4. Tlen comes rule 5. The procedure 
on admission of appeal is dealt with from rule g onwards, Mr 
Chatterji has referred to the case of Purshottam Saran v. Hargu Lal 
(1) and the same case at page 513 of the same volume. That 
was a case in which the application for stay was filed before the 
Vacation Judge who was given an assurance that the appeal would 
be filed on the date the Court reopensand he accepted that 
assurance.. The appeal was actually filed on the date when the 
Court reopened. It was there held that the order granting stay 
of execution was without jurisdiction, But in the present case, 
as I have mentioned already, the appeal was actually filed before 
the present application for stay of execution was made. We do 
not think therefore that there is any substance in Mr. Chatterji’s 
contention and we hold that the present application is main- 
tainable. 

I now come to the main question namely whether the plaintiff 
should be restrained from executing his decree. We have before 
us the present petition for stay of execution, the affidavit in 
support of it, the counter affidavit, and the affidavit in reply. 
Ordinarily plaintiff would be entitled to execute his decree but 
execution may be stayed on terms under Or. XLI r. 5, or it ‘may 
proceed on terms as under r. 6, or whether it is stayed or procee- 
ded with a Receiver may be appointed under the Court’s powers 
under the provisions of Or. XL. These are relevant considera- 
tions in the light of the argument which haye been made before 
us. In a matter under Or, XLI r. 5 of the Code the Court has 
the power to make an order staying execution if there is sufficient 
cause. But this expression in sub-rule (1) must be read along 
with the conlitions in sub-rule (3) and each of the three condi- 
tions mentioned therein must be taken to be a necessary ingredient 
before stay of execution may be granted. If authority is needed 
for this proposition I may refer to the case of G. Sundaram 
Chettiar v. P. A. Valli Ammal (2) and the cate of Srinibash 
Prasad Singh vy. Kesho Prasad Singh (3); with regard to the 
latter case I may say that despite differences it would appear 
to be an aprosite authority in the present case and it will have 
to be referred to again. Now the point has been argued in this 
way. Mr. Bose contended that there is no question that the 


_application has been made -without unreasonable delay as the 


(1) (1920) 1. L. R. 43 All 19%. i 
(2) (1934) I. L.R. 58 Mad. 116 (125) 
+ (3) (1911) IL L. R, 38 Cale. 754; 13C. L. J. 365. 
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dates already mentioned would show. Then it is contended that 
his clients would suffer substantial loss unless the stay of execu- 
tion be granted. Then on the third question, namely that security 
should be given by the applicants, Mr. Bose appeared to be in 
a difficulty. When the application was made to the lower Court 
foran interim stay the same question arose and it appears that 
the same difficulty was feit. The lower Court remarked as 
follows :—“The petitioners have not given and do not propose 
to give any security so that an order under r. 5 (2) is out of the 
question.” Then he goes on to say “the circumstances of this 
case are very peculiar and all that is wanted is not an order 
that will enure for the whole period of appeal or until a final 
decree is made buta stay tillthe appealis filed, so that the 
appellate Court might deal withthe question of stay, and the 
learned Advocate for the petitioners stated that the Court of Wards 
undertook to hold the income of the share decreed, less cost of 
management, and such litigation as management needs, until 
the order asked for expires, and not to pay any part of it to, or 
for the benefit cf the first defendant,” Ultimately the lower 
Court made the order directing stay of execution as follows :— 
“I direct that execution be stayed till the 21st November, 1936 
on condilion that applicants produce an undertaking by the Court 
of Wards, as above, and file it in Court on or before 17th Novem.. 
ber, 1936, when the Court opens after the vacation. In default 
the application will stand rejected and execution will issue. Execu- 
tion will also issue before the 21st November, 1936, if before that 
date the appellate Court refuses a stay.” In accordance with 
the order an undertaking was filed by the secretary to the Board 
of Revenue. Mr. Bose did not suggest that his clients were in: 
a position to offer any other security, nor did he seriously suggest 
that the undertaking as offered in the lower Court, or something 
like it, would be acceptable to this Court as security for the 
present application. It is obvious that such an undertaking can- 
not be enforced asa personal security under section 145 of the 
Civil Procedure Code and its legal validity is also not free from 
doubt. The same difficutly arose in Srinibash Prasaa’s case (1). 
On the other hand Mr. Bose suggested that much the better 
course would be to appoint the Manager of the Court of Wards 
Receiver, his argument being that in that case the property itself 
would be placed in the hands: of the Court and no further security 


would be needed, and he sought to distinguish the case of, 


(1) (igrt) L L. R. 38 Cale. 754; 13C. L. J. 365. à 
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Srinibash Prasad Sing v. Kesho Prasad Singh (1), on the ground 
that there the Court of Wards wanted to use the income and did 
not offer to keep it aside and did not ask for the appointment 
of Receiver. Mr. Chatterji for the plaintiff opposite party then 
argued, inthe first place, that there would be no substantial loss 
to the applicants if the execution of the decree were proceeded 
with, and that in any case plaintift would give security for the 
loss that might ensue to the applicants, and further that his client 
would Le willing t appoint the Manager, Court of Wards, Manager 
under him. At this stage of the argument Mr. Bose on being 
questioned by the Court stated that his client Sm. Bibhabati 
Debi would be willing to offer security through some approved 
guaranteed association, but (said Mr, Bose) still the better course 
would be to appoint the Manager of the Court of Wards, Receiver. 
However, in face of Mr. Chatterji’s offer Mr, Bose took time 
to consult his clients and thereafter he stated to the Court that 
there would be some difficulty in the way of the Manager, Court 
of Wards, being appointed Manager under the ,laintiff. At the 
same time he conceded that his argument that the aforesaid 
Manager might be appointed'Receiver was weakened, and he 
suggested that so far as his clients were concerned they would 
prefer to offer security through some guaranteed association. It 
i3 apparent that the matter before us, by reason of the arguments 
which have been developed on both sides, has drifted out of 
four corners of order XLV, r 5. But we may say, with respect, 
that we consider that Counsel have acted properly throughout 
because these are matters which do arise out of the application 
and in any case they are bound to arise in course of the execu- 
tion proceedings, It is to the interest of all parties that the 
questions should be settled at least for the time being and it is 
within the Court’s power to make a proper order without driving 
the parties to file separate applications, 

The first question is whether substantial loss may result to 
the applicants unless the order is made. Mr. Bose has pointed 
out that the property in dispute is a one third undivided share 
and there is no question of mesne profits, thereby distinguishing 
this case from the case of Srinibash Prasad Singh v. Kesho Prasad 
Singh (1). Further in this case there is a declaration to 
the effect that the plaintiff opposite party isthe husband of the 
applicant No. zr Sm. Bibhabati Debi. Then with regard to the 


„management of the estate Mr. Bose has contended that thousands. 


(1) (1911) I. L,R. 38 Cale. 754; 13C. L. J. 363, 
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of suits and certificate proceedings are pending in Courts against 
the tenants and it will be difficult to carry on these litigations 
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if the decree is allowed to be executed. It is further alleged sm. Bibhabati Debi 


that the collection of rents has been almost paralysed by the 
confusion created by the judgment inasmuch as the tenants are 
refusing to pay rent tothe Court of Wards on the plea that the 
receipt granted by the Court of Wards will not be a valid acquit- 
tance, Itis further alleged that the plaintiff is a Sannyasi and a 
person of no substance and that once he gets posstssion of the 
estate he will ruin itin no time. It is pointed out that the Court 
of Wards has already been in possession for a long time and 
that the plaintiff has been out of possession with knowledge of 
his rights. Mr. Bose has referred to the dissenting judgment 
of Teunon J. in the case of Srinibash Prasad Singh (1) and 
pointed out that there would be serious danger, waste and injury 
if the estate is handed over to the plaintiff respondent. I may 
note here in passing that Teunon J. in taking this view was 
apparently impressed by the fact that settlement proceedings 
under the Bengal Tenancy Act were in progress in goo villages 
and so he thought that the estate “at this stage” should not be 
handed over to a different person. Mr. Chatterji on the other 
-hand has contended that the idea of substantial loss is exaggerated 
and based on speculative grounds and that io any case the 
tenants would pay their rd share to the plaintiff, He has 
pointed out that proceedings for realisation of rent may be started 
under section 1484 of the Bengal Tenancy Act and thatin any 
case although the plaintiff himself might be in difficulty the Court 
of Wards might realise the 33rd share without much difficulty. 
Still the question to be considered would be whether the present 
petitioners, if successful, would be able to recover this property. 
In reply to this Mr. Chatterji made his offer, namely the offer’ of 
security and secondly management by the Court of Wards. Now, 
with regard to the enquiry as to substantial loss the Court cannot 
ignore such an offer when it is made. An offer like this also 
was made before Mookesjze J. inthe case of Svinidash Prasad 
Singh (1) For ourselves we attach importance to this consideration 
that there should be minimum disturbance of possession consis- 
tent with the decree-holder’s rights and this is to be taken into 
consideration along with Mr, Chatterj’s second offer of keeping 
the management under the Manager of the Court of Wards, an 
offer which was not made in Svinidash Prasad Singh's case (1) 
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and so Teunon J. had not to consider it. If these two conditions 
offered by Mr. Chatterji are complied with it seems that point is 
taken out of Mr. Bose’s argument and it cannot be said that subs- 
tantial loss to the applicants is made out. In this view the ques- 
tion of security offered by Sm. Bibhabati Debi does not arise. 
The short point then comes to this, that the: Court of Wards 
is to remain in possession and the question is whether ‘it is 
to remain as Manager under the plaintiff or as Receiver unjer 
the Court. The second question also does not arise if the first 
question is decided in favour of Mr. Chalterj’s client. Now. 
Mr. Bose has stated that there are difficulties in the way of the 
Manager, Court of Wards being Manager under the plaintif, 
because these interests might conflict. The Manager, Court of 
Wards as the guardian of the wards has already been fighting 
the suit against the plaintiff and therefore the interest of the 
Manager of the Court of Wards as representing the applicants 
might be different from his position as Manager under the 
decree-holder opposite party. But Mr. Bose had urged strongly 
for ‘the appointment of the Manager as receiver and he has had 
to concede that his position was inconsistent, though the receiver 
would be accountable to the Court. Mr. Bose had to sbift 
his ground adversely because of the offer made by Mr, Chatterji, 
Mr. Chatterji has contended that so far ‘as the plaintiff is con- 
cerned he is willing to take the risk and there is‘ no question of 
personal animosity as between. the manager of the Court of Wards 
and the plaintiff. Further under section 52 of the Court of Wards 
Act it is possible for the Court of Wards to appoint another 
person to be the next friend or guardian in the suite Mr 
Chatterji has also pointed out that the defendant Sm. Saraju 
Bala Debi has supported the plaintiff and now she is respondent 
in the appeal and an opposite party to the application. It is 
further pointed out that the Manager of the Court of Wards acted 
as manager for the widow of the third Kumar Sm. Ananda 
Kumari Debi for 13 years and Mr. Chatterji has offered that he 
should be appointed manager under the plaintiff on the same 
terms. In answer to the Court’s question Mr. Bose stated that if 
it should be decided that the plaintiff should be allowed to ob 
tain possession by reason of the decree then, rather than give up- 
possession, the Manager of the Court of Wards would remain as 
manager under the plaintiff. For ourselves we see no force in 
the difficulty suggested by Mr. Bose and, asI have already said, 
we attach importance to this, by this arrangement there would 
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be no change of actual physical possession of the estate. As regards 
the appointment of the manager as receiver under the Court 


Mr. Chatterjee has pointed out that that would deprive the plaintiff - 


of the fruits of the decree inspite of the fact that he has gone a 
long way to meet. the wishes’ of-the applicants, It has been 
‘said that the policy of the Legislature is that decree-holder should 
be allowed to reap the fruits of the decree unless sufficient cause 
is made out. Having regard to the circumstances before us, it is 
difficult for us to say that itis necessary that any one should be 
appointed receiver at this stage.‘ We therefore make the following 
order :— 

The present application for stay of execution be refused, 
The plaintiff decree-holder has already applied to the lower 
Court for execution of the decree and a conditional order has 
been made by the learned Subordinate Judge as I have already 
mentioned. Therefore execution will proceed, but subject to 
the following conditions :—As regards the amount of security, 
itis not disputed that the annual income of the one-third share 
in dispute is one lac of rupees and it is suggested that the appeal 
may last two years. Therefore the amount of two lacs of rupees 
would be the proper amount of security. Plaintiff will furnish 
security for this amount to the satisfaction of the Registrar of the 
Appellate Side in this Court. 

Next the Manager, Court of Wards, will be appointed manager 
of the-one-third share in dispute on the same terms as in the 
case of the one-third share possessed by Sm. Ananda Kumari 
Debi, defendant petitioner No. 3. 

Should the appeak be not disposed of within two years the 
applicants will have liberty to apply to have the question of 
security reconsidered. ; 

The costs of this Rule, the hearing fee of which is assessed 
at five gold mohurs, will be costs in the.appeal. 

The security as above must be furnished within two months 
as suggested by Mr. Roy on behalf of the plaintiff opposite party, 
Pending the two conditions being satisfied the execution of the 
decree will remain stayed, 

McNair, J :—I agree. 


AT. M Application refused. 
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Sir Skadi Lal 


SARAT CHANDRA BASU 


V. 


SIR BIJOY CHAND MAHATAB MAHARAJADHIRAJ 
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[ON APFEAL FROM THE HicH COURT oF JUDICATURE 
AT Fort WILLIAM IN BENGAL]. 


Power of Attorney— Authentication by Registration Oficer —Furisdictton of . 
Registrar to register— Presentation for registration—“The Registrar 
or Sub-Registrar within whose district or sub-district the principal 
resides'’—Indian Registration Act (XVI of 1908) Section 33, sub-section 

- (1) clause (a). i 
The expression “resides’’ as used in Section 33 of the'Indian Registration 

Act, does not contemplate only permanent residents but includes temporary 

residents. 


A kabuliyat was presented for registration by one, Sarkar, "agent for the 
executant Mazumdar under a general Power of Attorney No. 41 ‘Tor 1GO4, 
authenticated by the Special Sub-Registrar of Burdwan”. The kabuliyat was 
executed on 30th August, 1916, in favour of the plaintiff on behalf of four per- 
sons including the present appellant. The plaintiff sued for recavery af money 
due on the contract, evidenced by the kabuliyat. The defendant, the present 
appellant, pleaded that the kabuliyat was neither executed nor registered by 
him or by any person authorised by him to act on his behalf ; and that he 
was not therefore bound by the covenants contained therein inasmuch as the - 
power of attorney, given by the appellant to one, Natobar, who executed 
the kabuliyat was not authenticated as required by law, and, further, 
that it did not authorise him to execute the kabuliyat. Held, (on appeal to the 
Judicial Committee of the Privy Council), that, 


(1) the kabuliyat cannot be impeached on the ground that the power of ' 
altorney was not duly executed and authenticated, 


(2) the power of attorney authorised Natobar to execute and register the 
kabuliyat. 2 


(3) the power of attorney in favour of Sarkar is a general power of 
attorney and authorises him to represent his principal in various matters, 
including the registration of documents, and contains no restriction, as suggested 
by the appellant, that while Sarkar was authorised to act on behalf of 
Mazumdar in respect of the documents executed by the latter alone, he had 
no authority to represent bim ia connection with a document Fexecuted by his 
principal jointly with any other person or persons. 
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(4) ifa document is executed by two or more persons, it is not necessary 
that all of them should present it for registration and the presentation thereof 
by one of them is a sufficient compliance with the law. 

(5) there was a proper presentation of the kabuliyat for registration. 

Judgment of the High Court (Costello and Lort Williams, FF.) affirmed. 


These are three, gonsolidated appeals, Privy Council Appeal 
No. 73 of 1935 from three decrees of the High Court of Judica 
ture at Fort William in Bengal, one of. which is dated the roth 
April, 1934, and the other two are dated the roth July, 1934, 
affirming three decrees passed by the said High Court in its 
original jurisdiction dated, 18th April, 1932. The main point for 
decision in each of these appeals is whether kabuliyats which 
‘form the basis of the suits were properly registered in accordance 
with the provisions of the Indian Registration Act, 1908. 


On the 30th August, 1916, four persons, one of whom was the 
present appellant executed a Kabuliyat in favour of the Maharaja- 
dhiraj Bahadur of Burdwan by which they cbtained the lease of 
certain underground coal rights. The kabuliyat contained vari- 
ous stipulations for the payment of royalties and commission on 
the coal extracted from the mines. The relevant terms of the 
Kabuliyat and of a power of attorney which had been executed 
.by the appellant in favour of Natobar Mukhopadhya dated 8th 
August 1916 and by Devendra Nath Mitra Mazumdar (one of the 
lessees under the kabuliyat) in favour of one Fakir Chandra 
Sarkar, are referred to in the judgment of their Lordships, 


The present suits were brought by the Maharajadhiraj for the 
recovery of the money due under the registered kabuliyat. The 


action was tried by Mr. Justice Buckland on 15th and 18th Apri ` 


1932. At the trial the following issues were framed :— 

(1) Was the Kabuliyat in suit duly registered? lf not,is the 
suit maintainable ? - 

(2) Had Natober Mukerji authority from the defendant {(Sarat 
Chandra Basu) to execute the kabuliyat ? 

(3) Wag there consideration for the kabuliyat ? 

(4) Is the suit maintainable by the plaintiff through the Mana- 
ger of the Conrt of Wards and without joining the co-parceners? -~ 

On the question of presentation for registration, the trial Judge 
cited the following passage from the judgment of Lord Buckmaster 
in Chhotey Lal v. Collector of Moradabad (1). 

“The fact that the presentation is accepted by the Sub-Registrar 


(1) (s22) L.R. 49]. A 3783370. L. J. 377. 
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PG, - asin proper form is, however, prima facie evidence that the con- 
1937. ditions have been satisfied ; and after such acceptance the burden 
t= 


Sarat Chandra Basu Of proving any alleged informality rests on the person who 


v. challenges the registration,” 
Sir Bijoy Chand . . 
Mabatab, The trial Judge held that the presumption was in the respon- 
oo dent’s favour and that the suit must succeed. 
On the rst June, 1932, the appellant gave notice of appeal to the 
a High Court in its Appellate Jurisdiction. The appeal was heard 


by Costello and Lort- Williams, JJ. who delivered judgment on roth 
April, 1934, dismissing the appeal. 

A. M. Dunne, K.C, L. P. E. Fugh, J. M. Pringle, 
S. N. Banerji ( Sr.) and P. C. Basu for the Appellant. 
The powers of attorney did not authorise Natobar to execute 
the Kabuliyats but only affected to relate to the execution of 
agreements as expressed therein arrived at between himself and 
his prospective co-lessees. The powers of attorney were not legally 
authenticated. The power of attorney does not authorise Natobar 
to sign the kabuliyat from the Burdwan Raj; the proper cons- 
truction of the power of attorney is that it authorises him to sign 
an agreement amongst the four lessees agreeing together to take 
the lease from the Burdwan Raj. That isthe proper construction, 
(On the question of accepting the official transalation refers to ; 
Musammat Sasiman Chowdhurain v. Shib Narayan Chowdhury 
(1); Rajendra Prasad Bose v. Gopal Prasad Sen (2). 

There was no legal presentation of the kabuliyats before the 
registering officer. It was not a good presentation because it was 
not presented under a power of attorney which enabled the pre- 
“sentor to represent all the four lessees; Miss Dottie Karan v. Rai 
Bahadur Lachmi prasad Sinka (3). 

The provisions of the Registration Act must be strictly 
construed : Jambu Parshad vy. Muhammad Nawab Aftab Ali 
Khan (4). 

There was no appearance by or on behalf of the appellant 
tefore the Registering Officer. There was no admissiof of execu- 
tion of the kabuliyats by or on behalf of the aprellant before 


the Registering Officer. (Refers to ss. 34, & 35 of the Registration 
Act, 1908.) a 
{t) (1921) L.R. 491. A. 25 (31); 38 C. L. J. 427. 

(a) (1930) L.R. 57 I.A. 296 (gor); 52C. La J. 287. 

(3) (1930) L.R. 58I. A. 55 (66 ; 53C. L. J. 198. 

(4) (1914) L. R. 421. A, aa (29); 21 C. L, J. 122; I L, R. 37 All. 49. 
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L. P. E. Pugh followed. Submitted that the executant is the 
person-who is intended to be bound by the document, and 
in this case the executant was Sarat Chandra Basu and not 
Natobar. The executant did not appear and he did not admit 
execution. Natobar admitted execution only for himself. [Refers 
to Monmotho Nath Mukerj:e v. Puran Chandra Nakata (1)]. 


On the question of construction of the power of attroney 
` refers to Re Dowson and Jenkin’s Contract (a). 

Walter Moncton, K. C. and W. Wallach for the Respondent: As 
to the appellant’s contention that it did not appear upon the face of 
the Kabuliyat in suit that execution had been admitted on his be- 
half and that the Kabuliyat had not been registered on bis behalf, 
it appears upon the face of the Kabuliyat that it was executed by 
Natobar acling as the agent of the appellant and not on his own 
behalf, As Natobar was one of the persons executing the Kabuliyat 
an admission of execution by him effectively complied with the pro- 
visions of section 34 of -the Registration Act, rg08 and bound 
the Registrar to register the Kabuliyat under the provisions of 
section 35. Asto the appellant’s contention that Srakar’s power 
only authorised him to present for registration documents executed 
by his principal alone and not documents executed by his princi- 
pal along with other persons, it appears from the terms of 
Sarkar’s power-of-attorney that he was authorised to present the 
Kabuliyat whether it had been executed by his principal alone or 
by his principal along with other persons, On the point under sec- 
tions 34 and 35 of the Registration Act refers to Mulla’s Registra- 
tion Act, 3rd edp., p. 138 3 Muhamed Ewas v. Bijlal (3), Sitaram 
Laxmanrao Kadam v. Dharmasukhram Tansukhram Tripathi (4), 
Sasiman Chowdhurin v, Shib Narain Chowdhury (5). Youare not 
limited to the person actually signing but the section can be read 
to include the person on whose behalf the signature has been 
given, What has to be admitted is the signature of the attorney, 
and he comes to admit it himself, he isthe proper person. The 
attorney is the executor: Puran Chand Nahalta vy. Monmotho 
Nath Mukherjee (6). There is a presumption which arises from 
the endorsement upon the kabuliyat that the necessary steps 


(1) (1925) 29 C. W.N. 539- 

(2) [1904] L.R.2C. D. 219 (222). 

(3) (1877) L.R. 41 A. 166; L L.R. 1 All 46s. 

(4) (1937) I.L.R. §1 Bom. 971 (979). 

(5) (1921) L. R. 49 L A. 22 (29); 35 C. L. J. 427. 

(6) (1627) L. R. 551, A. 81 (84); 47 C. L. J. 906 (402). 


143 
PC: 
1937. 
aga 

Sarat Chandra Basu 

v. 
Sir Bijoy Chand 
Mahatab. 


144 


P. C. 


— 


1957. 
aw 
Sarat Chandra Basu 


vV. 
Sir Bijoy Chand 
Mahatab, 





Fanuary, 22. 


THF CALCUTTA LAW JOURNAL. [Von LXV, 


have been taken by the Registrar which gives him authority 
to register the document: Chhotey Lal v. Collector of Morada- 
bad (1), Indian Evidence Act, section 114. 


Dunne K. C. replied and referred to Montuotho Nath Mukerjee 
v. Pusan Chand Nahata (2). 


Their Lordships’ judgment was delivered by 


Sir Shadi Lal : This consolidated appeal raises the question 
of the validity of the execution and the registration of a -kabuliyat, 
under which the appellant, Sarat Chandra Basu, with other 
persons, obtained a lease of the coal mines in certain villages 
belonging to the respondent, the Maharsja of Burdwan. The 
suits, which have led to the appeal, were originally instituted by 
the lessor against the appellant and his co-lessees, but they were 
subsequently withdrawn as against the co-lessees, and proceeded 
to trial as against the appellant only. The claim was resisted 
by him on various pleas, mainly of a technical character; but he 
was defeated in both the Courts in India. He has now appealed 
to His Majesty in Council, and their Lordslips have, after 
examining the arguments presented on behalf of the parties, reached 
the conclusion that there is no valid ground for dissenting from 
the view taken by the Courts below. 

The kabuliyat, upon which the claim was founded, was executed 
onthe 30th August, 1916, in favour of the plaintiff on behalf of 
four-persons including Sarat Chandra Basu. It contained various 
stipulations for the payment: of royalties and commission on the 
coal extracted from the mines, and the suits were brought for 
the recovery of the money due to the plaintiff on the contract. 
The defendant pleaded that the kabuliyat was neither executed 
nor registered by him or by any person authorised by him to- 
act on his behalf; and that he was not, therefore, bound by the 
covenants contained therein. 

The document purports to have been executed by one Natobar 
Mukerjee, who had a power of attorney from the defendant. His 
power to execute the kabuliyat is, however, challenged on two 
grounds ;—(1) That the power of attorney was not authenticated 
as required by law. (2) That it did not authorise him to execute 
the kabuliyat. 

There can be no doubt that, if Natobar Mukerjee had no 
authority in law to act on behalf cf the defendant, the latter car- 


- (1) (1922) L. R, 49 I. A. 375 (379) ; 37 C. L. J. 377 (380). 
(a) (1925) 29 C, W. N. 539 (5532). 
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not be held liable for the breach of the contract embodied in the aes 
kabuliyat. It is, therefore, necessary to determine whether these 19, 


Nerd 
objections are well-founded. With reference to the first objection, Sarat Chandra Basu 


reliance is placed upon section 32 of the Indian Registration gy Bijoy Chand 


Act, XVI of 1938, which enacts the law relating to the presenta- Mahatab. 
tion of a document for registration, It provides that the presen- Sir Shadi Lal. 
tation may be made by the person ex¢cuting the document, or =n 


by tbe person io whose favour it is executed, or “by the agent 
of such person duly authorised by power of attorney executed 
and authenticated in manner hereinafter mentioned.” The 
manner, in which a power of attorney is to be executed and 
authenticated, is prescribed by section 33 of the statute. It is 
enacted by clause (a) of subsection (1) of that section that if the 
principal, at the time of executing the power of attorney, resides 
in British India, the power of attorney shall be executed before, 
and authenticated by, the Registrar or Sub-Registrar within whose 
district or sub-district the principal resides. Does the power of 
attorney in question satisfy this requirement? The defendant 
contends that it does not comply with the law, because it was 
executed before, and authenticated by, the Sub-Registrar of 
Hazaribagh, while the principal was a resident of Burdwan. It 
is true that he ordinarily resided at .Burdwan, but the endorse- 
ment of the Sub-Registrar on the document expressly states that - 
he was living, at that time, at Haziribagh. The endorsement 
also shows that he was personally known to the Sub-Registrar,.and - 
it is not likely that a mistake would be made about his place of ; 
residence, Indeed, no attempt has been made to prove that he 
was not then residing at Haziribagh, and that the statement in nee 
endorsement is incorrect. , 

The expression “resides,” as used in section 33, is not defined 
in the statute; but there is no reason for assuming that it 
contemplates only permanent residence and excludes temporary 
residence. The Courts in India are agreed that at the time in-quesr 
tion Sarat Chandra Basu was residing at Haziribagh, and their 
Lordships concur in the conclusion that the power of attorney was 
duly executed and authenticated. 

Nor do they think that the power of ree -authorised 
Natebar Mukerjee to execute and register another document, 
and not the kabuliyat. It is common ground that four persons 
had agreed to work coal minesin certain villages by taking a 
lease of them from the plaintiff; and they had to execute a docu- 
ment called Kabuliyat in his favour containing the terms of the 
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contract entered into between the lessees and the lessor. The 
plaintiff maintains that it was in connection with the execution 
of the kabuliyat in question that Sarat Chandra Basu gave the 
power of attorney to Natobar Mukerjeee in order to authorise 
the latter to act on his behalf. The defendant, on the other hand, 
argues that the power was given to the attorney for the purpose 
of executing and-registering another document, namely, the azree- 
ment between the lessees-defining their rights and liabilities inter se 
arising out of the projected lease. 

The determination of the dispute depends upon the meaning 
of the relevant passage of the power of attorney. The document 
is written in the Befgali language, and it is only its translation 
in English which is before their Lordships. The parties are, 
however, at variance as to the correctness of the translation printed 
inthe record, It is urged by the learned counsel for the plaintiff 
that this translation is incorrect, and he invites their Lordships’ 
attention to another translation, which appears to have been acted 
upon by the Court of Appeal in India. 

The history of these two rival translations may be shortly 
stated. The suits were tried on the original side of the High 
Court at Calcutta, and in compliance with the rules of that Court 
an English translation of the power of attorney made by the 
official translator was filed by the plaintiff inthe Trial Court. 
This translation may hereinafter be described as “official” transla- 
tion. Before the commencement of the trial, he applied to the 
Court for leave to administer interrogatories to the defendant and 
produced with the affidavit in support of his application an 
English translation of the power of attorney which was made or 
obtained by his attorneys. This second translation may be called 
“unofficial” translation. 


There is a divergence between the two translations, and it 
appears that both of them were placed on the record of the Trial 
Court. When the claim was allowed against the defendant in 
that Court, he preferred appeals to a Division Bench of the High 
Court ; and it is clear that it was the unofficial translation which 
was included in the paper-book printed for the appeals. The 
paper-book was prepared on behalf of the defendant, who was 
the appellant, and he was responsible for the inclusion of the 
documents in that book. He, however, attributes the inclusion 
of the unofficial trinslation to inadvertence. Be that as it may, 
there can be little doubt that the uncfficial translation was the 
only translation which was referred to by the Court that heard 
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and determined the appeals. But in the book printed fòr the 
hearing of the present appeal it was the official translation which 
was included, 

The plaintiff thereupon made an application to the High 
Court on the 2oth February, 1936, praying that it should be 
recorded that the official translation, which had been printed 
in the paper-book for the Privy Council, was not the correct 
translation of the original document, but that the translation 
which he had annexed to his application was the correct transla- 
tion. He also suggested that the Registrar of the High Court 
should transmit to the Registrar of the Privy Council the record 
dealing with the correction and the order to be made by the Court 
inthe matter. This application was dismissed by the High Court 
on the ground that it should have been made to His Majesty in 
Council. 

There is admittedly a material difference between the two 
translations of the passage describing the document which Natobar 
Mukerjee was empowered to execute on behalf of his principal. 
Both the translations contain a recital of the fact that four per- 
sons, including Sarat Chandra Basu, had arranged to take a lease 
for 999 years of certain villages with “underground right” from 
the Burdwan Raj estate on specified terms, There, is no 
dispute about this recital. It is the passage following the recital 
which has caused controversy between the parties. According 
to the official translation the passage in question is in these 
words :— 

“In this connection an agreement has been executed amongst 
us four persons, Now, in order to execute and register the said 
agreement on my behalf, I appoint Sri Natobar Mukerjee, caste 
Brahman, occupation service, at present of Raneegunge town in 
the District of Burdwan, as my special attorney”. 

The unofficial translation of that passage is as follows :— 

“And whereas an Agreement Deed has been written up belween 
the parties for the purpose, now I appoint Natobar Mukerjee of 
Burdwan at present of Ranigunj,son of Ambica Charan Mukho- 
padhya, deceased, by caste Brahmin, by profession service-hclder, 
my constituted attorney to execute the said agreement deed and 
register the same on my behalf.” 

It will be observed that, ifthe official translation is correct, 
Natobar Mukerjee was empowered to execute and register the 
agreement entered into “amongst us four persons,” and it is 
suggested by the appellant thatthe four persons alluded to were 
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, P, C. the four lessees, It is, therefore, argued that the attorney had 
1937. no authority to execute and register the kabuliyat which 


Sarat Chandra Basu embodied the contract, not between the four lessees, but be- 
v. tween the lessees on the one side and the Burdwan Raj on the 

Sir Bijoy Chand ; 

` Mahatab. other side. 

‘Sip Shadi Lal. _ The respondent, on the other hand, maintains that the 
= original power of attorney mentions, not “four persons”, but 
“the parties” ; and that the phrase “the parties” means the parties 
to the lease, namely, the lessees and the Burdwan Raj. It is 
said that this description of the document applies to the kabuliyat 
which alone was the agreement “written up” between the 

parties. 

The difference between the two translations is vital, as it affects 
the validity of the instrument which is the foundation of the 
respondent’s claim. When the accuracy of an English translation 

i of a document written in the vernacular language is challenged, 
the rule ordinarily followed by this Board is to accept the tran- 
-slation as correct, if it was made by a translator appointed by a 
Court in India and not challenged before the Judges who had 
dealt with the case. It is obvious that their Lordships are not in 
a position to say that such translation should be held to be in- 
correct, Ifthey are, however, satisfied that there is a genuine 
doubt about its correctness, they would remit the matter to the 
High Court in India, from which the appeal has been brought, for 
an inquiry into it, and direct it, if necessary, to have another 
translation made under the direction of the Court and to transmit 
it to the Registrar of the Privy Council. 

The question is whether a reference should be made to the 
High Court at Calcutta in order to settle the dispute between 
the parties. Now, itis true that the translation relied upon by 
the respondent was not made by a translator appointed by the 
Court, but it was not only placed on the record of the Trial Court, 
but also was included in the record printed for the Court of 
Appeal in India and apparently acted upon by that Court. These 
circumstances, which create a reasonable doubt about the accu- 
racy of the official translation, would justify an inquiry by the 
High Court as to which of the two translations should be accept- 
ed as correct, Their Lordships, however, consider it unnecessary 
to delay the decision of the appeal by making a reference to 
India, because itis admitted by the learned counsel for the appel- 
lant that there is no word in the original power of attorney which 
is equivalent to the word “four” as used in the phrase “amongst 
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us four persons” to be found in the official translation. The ori- 
ginal expression can be correctly translated as “between us both 
parties.” It is also admitted that the Bengali word, which has been 
translated in the official translation as “executed” might properly 
be translated as “written and read.” 

There are also other considerations which militate against the 
official translation. According to this translation, the document 
embodying the agreement “amongst us four persons” had already 
been “executed” ; and it would obviously be absurd to empower 
the attorney to “execute” the same document again, But the 
rival translation does not lead to any such incongruity. After 
reciting that the “Agreement Deed” between the parties had been 
“written up,” it authorises the attorney to execute and register it. 
Indeed, it is conceded that there was no document to which the 
lessees alone were parties, which, at that time, required execution 
and registration ; and the power of attorney, if it related to a do- 
cument of that description, would be wholly infructuous. But a 
document containing the terms of the contract between the lessor 
and the lessees was yet to be executed and registered. 

Moreover, the lessees obtained possession of the villages leas- 
ed to them by the plaintiff several years ago and have since been 
working the coal mines; and there is no document except the 
kabuliyat which defines their rights and duties vis-a-vis the lessor. 
It is impossible to assume that they had obtained the right of 
working the mines, and.had been allowed to take away coal there- 
from, without any contract in writing. Indeed, they had been 
paying the rents and royalties as set out in the kabuliyat 
until the commencement of the dispute, which led to, this 
litigation. g 

It is unnecessary to dilate upon the subject, as their Lordships 
are convinced that it was the kabuliyat, and no other document, 
which Natobar Mukerjee was authorised by the power of attorney 
to execute and register on behalf of the appellant. They accord- 
ingly hold that the grounds, upon which the validity of the execu- 
tion of the kabuliyat was sought to be impeached, cannot be 
sustained. It must, therefore, operate as an instrument duly 
executed by the appellant, 

It is then argued that the document was not validly registered 
as itwas not presented for registration as required by the Indian 
Registration Act, It is undeniable that, if a document is 
executed by two or more persons, it is not necessary that all of 
them shouli present it for registration; and that the presenta- 
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: 


. tion thereof by one of them is a sufficient compliance with 


the law, : 
Now, the endorsement by the Sub-Registrar on the instru- 


‘ment shows that it was presented for registration by one Fakir 


Chandra Sarkar, “agent for the executant Devendra Nath Mitra 
Mazumdar under a general Power of Attorney No. 41 for rgo4, 
authenticated by the special Sub-Registrar of Burdwan.” It is 
beyond dispute that Mazumdar was one of the executants of the 
kabuliyat, but it is argued that, while Sarkar was authorised to 
act on behalf of Mazumdar in respect of the documents executed 
by the latter alone, he had’ no authority to represent him in 
connection with a document executed by his principal jointly 
with any other person or persons. There is no foundation for 
this contention. The power of attorney in favour of Sarkar isa 
general power of attorney, and authorises him to represent his 
principal in various matters, including the registration of docu- 
ments. It contains no such restriction as is suggested by the 
appellant. 

There was, in their Lortships’ view, a proper presentation of 
the kabuliyat for registration ; and it is not argued that its registra- 
tion was invalid on any other ground. 

The Courts in India have rightly held that. the appellant’s 
liability on the kabuliyat has been established, and the appeal 
preferred by bim should be dismissed with costs. Their Lordships 
will humbly advise His Majesty accordingly. 


T. L, Wilson & Co: Solicitors for the Appellant. 
Solicitor, India Office; Solicitor for the Respondent. 


So Pe Ke Appeal dismissed, 
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CIVIL REVISION. 
Before Mr, Justice D. N. Mitter 


BHUSAN CHANDRA GHOSE 
a 
KANAILAL SADHUKHAN®*. 


Limilation—Limitation Act (IX of 1908), Section 3 Expl.-Agplication for 
leave to sue as pauper refused Payment of full cowt-fee on the plaint— 
Suit on promissory note, if matntainable— Promissory note, inadmissible. 


When an application for tave to sue asa pauper is refused and the appli- 
cant subsequently bringsa suit on the same matter on a full court-fee, such 
suit dates for the purpose of limitation from the date of the application for 
leave to sue as a pauper and not from the time of fling the plaint. 


Fanakdhary Sukul v. Fanki Koer (1) followed, 


Keshav Ramchandra v. Krishnarao Venkatesh (2) and Naraini Kuar v. 
Makhan Lal (3) dissented from. 4 ) 
Nallavadiva Ammal v. Subramania Pillai (4) referred to. ; 


When there was a completed transaction prior to and independently of the 
promissory note, the creditor is entitled to recover the amount Jent on the 
original consideration for which he may make analternative case falling 
back thereupon and proving it by evidence aliunde; if his promissory note 
proves inadmissible. t 


Tarachand Protapmal v. Tamijuddin Sheikh (5) followed- 


On the 23rd March 1936, the plaintiff (opposite party), applied fer permis- 
sion to sue in forma pauperis for recovery of a certain sumof money. He was 
examined on the 24th and his petition was immediatedly rejected. Thereupon 
he asked for permission to put in the full court-fee on the plaint and was given 
a month’s time from that date to put in the court-fee. He put in the courte 
fee on the 15th April, 1936. 


The defendant (applicant) executed a band-note after taking the loan, The 
‘hand-note was not in accordance with law having regard to the provisions of 
rection a5 of the Paper Currency Act, The loan was independent of the hand- 
“note and the taking of the loan was completed before the execution of the 
hand-note which was taken in support of the loan: 


Held, that according to Explanation to section 3 of the Limitation Act, the 
suit was within time. 


* Civil Revision Case No. 1608 of 1936, against the decision of S. Banerji 
Esq., Small Cause Court Judge of Sealdah, dated the 8th September, 1936. 
(1) (1990) I. L. R. 28 Cale. 427. 
(2) (1895) I. L. R. 20 Bom. 508. 
(3) (1895) I. L. R. 17 All. 526. 
~ (4) (1916) L L. R, 407Mad. 637. 7 É 5 
~ (5) (1935) 39 C. W. N. 1241, 
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That the suit on the original consideration was maintainable, the alternative 
relief being claimed on the footing of the original consideration, 


Sadasuk Fanki Das v. Maharaja Sir Kishen Pershad (t) followed. 


Application under section 25 of the Provincial Small Cause 
Courts Act by the Respondent, 


Messrs. Hiralal Chakravarty and Rabindra Nath Bhattacharji 
for the Petitioner. 


Messrs, Diptendra Mohan Ghose and Sasojexdra Mohan Roy 
Choudhury for the Opposite Party. 


The following judgment was delivered : 


D. N. Mitter, J.:—Two questions fall fur determination in this 
Rule; (1) the question of limitation, and (2) the question of the 
maintainability of the suit, 


The facts which are relevant for the purpose of determining 
the first question are as follows :—It appears that on the 23rd of 
March 1936 the plaintiff who is now the opposite party applied for 
permission to sue in forma pauperis for recovery of a certain sum of 
money. He was examined onthe 24th. His petition was imme- 
diately rejected and thereupon he asked for permission to put in 
the full court-fees on the plaint and he was given a month’s time 
from that date to put in the court-fees. He did actually put in the 
whole court-fees on the rsth April, 1936. It is contended that 
money having been borrowed according to the allegation in the 
plaint on the 24th March 1933 the suit was barred by limitation as 
the full court-fees were paid on the rsth April 1936,—more than 
three years after the date of the bond. This contention was nega- 
tived by the Small Cause Court Judge and in my opinion rightly 
negatived. Section 3 (by the explanation to the section) enacts ; 


“ A suit is instituted, in ordinary cases, when the plaint is 
presented to the;proper Officer ; in the case of a pauper, when his 
application for leave to sue as a pauper is made 5 s.eresesses ? 
and according tothe explanation the suit is within time. It is 
argued by Mr. Chakravarty ‘who obtained this Rule that explanation 
might apply to the case of a person who has been found to bea 
pauper and not to the case of a person whose application to sue in 
Jorma pauperis has been rejected on the grouud that heis not a 
pauper. Thisisa plausible argument; for it may be said that in 
the case, when he is not found to be a pauper, the application in 
Jorma pauperis is not by a pauper within the meaning of section 3 


(1) (1918) L. R. 46 F, A. 33. 
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and there are some authorities in support of this contention. Civ, 
[See the case of Keshav Ramchandra v. Krishnarao Venkatesh (1) . 1937. 
and Waraini Kuary. Makhan Lal(2)|. But ithas been held in Bhusan Chandra 
this Court and also in other Courts that ifthe application be not Ghose 


granted the applicant may pay the court-fees on the plaint already Kanailal Sadhukhan. 
presented and that the date of the institution of the suit will be 
the original date when the plaint was actually presented with the 
application, There isa decision of this Court where Sir Francis 
Maclean, C. J., and Mr. Justice Banerjee came to this conclusion 
in a Letters Patent Appeal [See the case of Janakdhary Sukul v. 
Janki Koer (3)|. The same view has been taken in Madras [See the 
case of Nallavadioa Ammal v, Subramania Pillai (4)|. I am not 
prepared to dissent from the view taken in Janakdhary Sukul v. 
Janki Koer (3) ani I think the contention raised by the applicant 
before me must bs overruled. The suit, in my opinion, was 
in time, 

The second question raised a point which frequently arises 
before the Courts and that is this ;—-as to whether a suit can lie on 
the original consideration when the hand-note which evidences the 
loan is found to be inadmissible by reason of certain provisions of 
the statute, It appears that after taking the loan the defendant 
executed a hand-note which has been marked as Ex, r to the 
following effect :— i 

“On demand I promise to pay both principal and interest eithe 
to you (the lender) or to your order or bearer the sum of Rs. 175 
with interest at 3 pies per rupee per month. ” 

This hand-note is not in accordance with law having regard to 
the provisions of section 25 of the Paper Currency Act. The 
question is whether the hand-note being out of the way the suit 
would lie. The question came up for consideration befora their 
Lordships of the Judicial Committee, in somewhat similar circum- 
stances in the case of Sadasuk Janki Das v. Maharaja Sir Kishan 
Pershad (5). In that caso it appeared that on the 14th of April 
1910, one Mohan Lal borrowed from the plaintiffs who were the 
appellants before the Privy Councila sum of Rs. 35,000 and to 
secure repayment drew and accepted in their favour on the same 
date several Hundis. The Hundis were dishonoured and the 


D. N. Mitter, Fo 


(1) (189s) I, L. R. 20 Bom. 508. 
(2) (1895) I. L. R. 17 All. 526. 
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appellant before the Privy Council took proceedings against Mohan 
Lal and Maharaja Sir Krishna Prosad who were the respondents in 
the appeal before the Privy Council claiming the amounts dué upon 
the Hundis with interest, The suit was really based on the Hundis 


Ve x r å k š . . 
Kanailal Sadhukhan, and the suit was dismissed. Lord Buckmaster in delivering the 


D.N., Mitter, F. 


judgment of the Privy Council made certain observations which are 
pertinent to the present controversy. He said, “It would of course, 
have been open to the plaintiffs had they thought fit to have framed 
their'case in an alternative form, and to have sued both on the 
Hundis and alternatively upon the consideration.” It appears clear 
from these observations that the Judicial Committee was of opinion 
that the suit could be maintained at the instance of the plaintiffs if 


-relief was alternatively asked for on the footing of the original 


consideration. 

In the present case it appears clear from the statement in the 
plaint that the plaintiff was suing on the original consideration, 
The first paragraph of the plaint which is in Bengali is as 
follows :— e 

“Rai oifeatata atthe fe: data e tanta ata gee E 
Bal ARo alesis satro eteta fafaga MIFA Aq 
rows Ai >03 toa Seale re-v-09 Sifacd ata fed. Aico ate 


Dae, Biel Fee aed Fray aR SLA atti a N Bae 


atta taat amie want cra 1” 


This paragraph in the plaint makes it clear that the loan was 
independent of the hand-note and that, asa matter of fact, the 
taking of the loan was completed before the execution of the hand- 
note which was taken in support of the loan,—the word “ support” 
being the literal translation of the Bengali word “ctyeata’| It is 


‘true that at the head of the plaint the suit is described as 


“wt Steals sey Spe A g” | ZBut we have to look to the real 


“substance of the plaint and paragraph 1 which bas heen quoted in 


Bengali makes it clear that the allegation in the plaint ‘was that the 
loan had been completed before the execution of the hand-note, 
although the hahd-note might have been executed shortly after the 
taking of the loan. I should have thought that this was sufficient 
to entitle mc to hold that the suit was founded on the original con- 
sideration. The matter also came up for consideration in three 
recent cases ofthis Court. The first decision is that of the learned 
Chief Justice and Mr. Justice Mukerji in the case of Zhe East 
Bengal Commercial Bank, Ltd v. Surendra Narayan Saha (1) 
(1) (1935) 39 C. W. N. 1238. 
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In that case the, plaintiff was allowed to amend his plaint by Civ, 
striking out the headiog which discribed the suit to be suit on 1937. 
ahand-note and he was granted a decree after such amendment Bhusan Chandra 
had been made, It was pointed out after a consideration of the Ghose 


earlier cases on the question that “the creditor had a cause of Kanailal Sadhukhan, 
action upon the loan independently of the promissory note and D N, Mitter, y% 
might prove and succeed upon it, although the promissory note ci 

was understamped and so inadmissible in evidence.” In that À 

-case it appeared that at the time of the loan there was made out 

& promissory note asalso a voncher containing all the terms of 

-tke loan and signed by the debtor and it appeared that the voucher 

was intended to be the record of the transaction and the note 

„was given as a collateral security. I think the amendment was rightly 

‘allowed as it met the ends of justice. 

The next case isa decision of Mr. Justice R. C, Mitter [see 
the case of Tarachand Protapmal v. Tamijuddin Sheikh (1)|, In 
that case also it was pointed out: “Where there was a coms 
pleted transaction prior to and independently of the note, the 
creditor is entitled to recover on the original consideration for 
which he may make an alternative case falling back thereupon 
and proving it by evidence aliunde if his promissory note proves 
‘inadmissible, 

“Even in sucha case, if the claim in the plaint faded on the 
_ , Promissory note alone, the plaintiff cannot succeed on the original 
~ consideration without amending his plaint” 

There is another decision, a more recent one of the same 
learned Judge, Mr. Justice R, C. Mitter, reported in 40 C. W, N, 

473. Tho same view was also taken there. 

It is not necessary in this case to have the heading of the 
plaint amended, for in my opinion the first paragraph in the. 
plaint makes it clear that the assertion made by the plaintiff is 
that there was a loan independently of the hand-note, and ‘that 
the hand-note was executed subsequently after the loan was 
given. 

In my opinion ‘the Small Cause Court Judge has taken the 
right view of the matter and the contention of the petitioner 
‘must be overruled. The result is that this Rule is discharged with 
costs, I assess the hearing fee at one gold mohur. 


AT, Me Rule discharged. 


a) (1935) 39 C. W. N. 1241. 
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APPELLATE CIVIL. 


Before Mr, Justice R, E, Jack and Mr. Justice D. C. Patterson, 


THE MUNICIPAL COM MISSIONERS OF BARANAGORE 
v. 


THE BARANAGORE JUTE FACTORY CO., LTD.* 


Tax—Professtonal—Liability to take out license~Bengal Municipal Act (XV 
of 1932); Sees. 123 (t) (F), 182, Sch. IV. Glass tu»“Transacting business 
within the Municipality for profit’”’—Transact, meaning of—Trade, mean- 
ing of ~Description not precise. 

One of the objects of the Baranagore Jute Factory Co, Ltd (the respondent), 
according to the memorandum of association is to carry on the business of 
manufacturing jute within the Baranagore Municipality. The respondent buys 
taw jute in Calcutta and elsewhere, has it made into hegsians etc. at its mill 
at Baranagore, and sells the finished product in Calcutta. The work of manu- 
facture carried on at Baranagore is an essential part of the business of the 
Company but that is controlled from Calcutta and tbe profit earning contract 
of the Company are entered in Calcutta. No exchange of goods for money 
takes place within the Baranagore Municipality. The Company’s business is 
confined to manufacture of jute at Baranagore. 


The question is whether the Baranagore Jute Factory Co. Ltd. is liable to 
pay the tax on trade, professions and calling imposed by the Municipal Commis- 
sioners of Baranagore under the provisions of section 129 (1) (f) of the Bengal 
Municipal Act, 1932. In this case the tax is demanded under class 1 of sche- 
dule IV of the Benga] Municipal Act, 1932, which runs as follows; Company 
transacting business within the Municipality for profit or as a benefit society. 


Under section 182 every person who exercises in the Municipality, either 
by himself or by an agent or representative, any of the professions, trade or 
callings specified in schedule IV of the Act, shall take out a half yearly license 
and pay the tax imposed “under clause (f) of sub-section (1) of section 123. 


Held, that the Company does not come under class 1 of schedule IV of the 
Bengal Municipal Act, 1932, as the Company cannot be said to be “ Company 
transacting business within the Municipality for profit’, 


Per Fack, F.: The word ‘transact’ means "to do”, “to perform”, “to 
manage”, “to conduct matters” or “to manage affairs” and does not necessarily 
connote two parties. 


A “Company transacting business within the Municipality” is only liable if it 
can be said to be exercising a trade, profession or calling within the Municipality. 
In the present case it is not exercising a profession or calling In the ordinary 


* Appeal from Appellate Decree No. 901 of 1936, against the decree of A. N. 
Sen, Esq, Additional District Judge of 24-Parganas, dated the 3rd February, 
1926, affirming that of Satis Chandra Chakravarty, Esq., Additional Subordinate 
Judge, 1st Court, a4-Perganas, dated the 23rd April, 1935. 
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sense of those terms. The Company is not exercising a trade as there is no 
exchange of goods for money within the Municipality and its business there is 
confined to the manufacture of jute. It cannot be sald to be carrying on trade 
within the Municipality though it carries on business for profit there. 


Per Patterson, F.ı The Company does not “transact business for profit” 
at Baranagore but in Calcutta as the work of manufacture carried on at Bara- 
nagore was controlled from Calcutta and the profit-earning contracts of the 
Company were entered into in Calcutta, : 

Grainger @& Son v. William Lane Gough (1) and Lovell & Christmas 
Limited v. Commissioner of Taxes (2) followed. 

Fer Fack, F.: Grainger & Son v. William Lane Gough (1); Lovell & 
Christmas Limited v. Commissioner of Taxes (2); Sulley v. Attorney General 
(3) and Municipal Council, Dindigul v. Bombay Company, Lid , Madras (4) 
distinguished. 

Held (per Curiam) that the Company is not required to take out licerise 
under class 1 of schedule IV of the Bengal Municipal Act, 1932. 

Per Jack, F.: Class x of schedule IV of the Bengal Municipal Act, 1932 
specifies in one class all trades carried on by Companies just as class 2 of the 
schedule specified in one class all wholesale trades. 

Held, per Patterson, ¥.: The expression ‘Company transacting business 
Within the Municipality for profit” “is not sufficiently precise to saddle the 
Company with liability, as it does not specify any particular trade, profession 
or calling, as contemplated by sections 123(1) (f) and 182 of the Bengal Muni- 
cipal Act, 1932. t 

Schedule IV purports to give a list of taxable trades, professions and callings 
(or rather, of persons carrying on such trades) and is divided into four classes, 
Classes 2, 3 and 4 fulfil the requirements of sections 123 and 183, 

The expression “transacting business for profit” isan expression which may 
be applied to almost any kind of trade, profession or calling, and it does not 
amount to a specification of a trade, profession or calling. The fact that class I 
relates only to Companies makes no difference and schedule IV cannot be utilized 
for the purpose of making Companies liable in cases where private individuals 
would not be liable. 

Per Curiam: That the company Is not liable to tax ‘under the provisos of 
section 182 of the Bengal Municipal Act, 1932. 

Corporation of Calcutta v. Standard Marine Insurance Company (5) and 
Municipal Council, Cocanada v, Standard Life Assurance Company (6) 
referred to. 

Appeal by the Defendant. 
Sir A. K. Roy (Advocate-General), Dr. S.C. Basak and Mr. 


Surendra Nath Basu for the Appellant. 
0) (1896) A. C. 325. : (a) [1908] A.C, 46. 
(3) (1860) 5 H. & N. 711. (4) (1928) I, L. R, 52 Mad. 207. 


(5) (1895) I. L. R. 22 Cale. 581 
(6) (1900) I, L. R. 24 Mad. 205. 
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Messrs. Page and Pannalal Chatterji for the Respondent. 
C.A. V. 
The following judgments were delivered : 


Jack, J.:—This appeal is against a decision by the lower 
Courts that the respondent company is not liable to be taxed under 
section 182 of the Bengal Municipal Act of 1932. It is claimed 
that the decision is based on an erroneous interpretation of the 
terms of schedule IV of the Act and therefore the appeal cannot 
be said to be concluded by the findings of fact. f 


Under section 182 every person who exercises in the munici- 
pality, either by himself or by an agent or representative, any of 
the professions, trades or callings specified in schedule IV (ofthe 
Act) shall take out a half yearly license and pay the tax imposed 
under clause (f) of sub-section (1) of section 123. 


In this case the tax is demanded under class r of schedule IV 
of the Act, 


Class 1 is “Company transacting business within the Munici- 
pality for profit or as a benefit society.” 

It claimed that the Jute Factory Company is such a company, 
for one of the objects of the company according to the Memoran- 
dum of Association is to carry on the business of manufacturing 
Jute within the Baranagore Municipality and business (as defined 
in Stroud’s Judicial Dictionary) being anything which occupies 
labour for the purpose of making a profit, it is quite clear that 
the company, inasmuch as it admittedly manufactures jute 
within the municipality carries on business there for profit and 
thus comes within the terms of class 1 of the schedule. There- 
fore at first sight, it would appear that the company must be 
liable {o the license tax under section 182 read with section 123 
and schedule IV of the Act unless we can differentiate transacting 
business from carrying on business, It is said that for the transac- 
tion of business there must be two negotiating parties engaged, 
but “transacting business” is often used in the sense of “carrying 
on, business.” The ordinary meaning of transact is (as given by 
the trial Court) “to do, to perform, to manage, to conduct matters 
or to manage affairs,” and this does not at all necessarily connote 
two parties; in fact, many people prefer to manage theit own 
affhirs. Nor does the word transact in the Act mean anything 
different. For example, section 82 states that “no business shall 
be transacted ‘at any meeting of the commissioners unless such 
meeting has been called by the Chairman or Vice-chairman.” 
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This does not however settle the matter for we must not, lose 
sight of the very important point that the taxis to be imposed 
under section 182 on professions, trades and callings. Moreover 
the heading of schedule IV is “Tax on trades, professions and 
callings.” So that a company transacting business within the 
municipality is only liable if it can be said to be exercising a 
trade, profession or calling within the municipality. The question 
is therefore,—can a company in the manufacture of jute be said 
to be exercising a trade, profession or calling? Itis not exerci- 
sing a profession or calling in the ordinary sense of those terms. 
We come then to trade. Canit be said to be exercising trade 
within the municipality ? The definition of trade given in Wharton’s 
Law Lexicon is traffic, commerce, exchange of goods for other 
goods or money. Though in Halsbury Vol. 27 Art, 989 one 
definition of trade is “business carried on with a view to profit,” 
in its ordinary meaning trade includes the idea of exchange of 
the articles produced or stored for money ; and a company can 
hardly be said to be carrying on trade within a municipality 
unless the exchange of goods for money takes place there. Now 
it has been found by the appellate Court that the company 
carries on no such exchange within the municipality and that 
its business there is confined to the manufacture of jute. I hold, 
therefore, that in carrying onthe business of the manufacture 
of jute within the municipality the company does not come under 
class 1 of schedule 1V of the Act, for it cannot be said to ba 
carrying on trade within the municipality even though it carries 
on business for profit there The schedule would have been 
more correcily worded ‘company carrying on trade’ instead of 
‘company transacting business’, 

There is no need therefore to discuss the other points argued 
before us fuch as whether the Act is ambiguous because the 
tax is only to be on the trades specified in the schedule whereas 
there is no specification of trades in class r of the schedule. 
There is no real ambiguity in this part of the Act. It is perfectly. 
obvious, when class 1 of schedule IV is read along with section 
182, that the legislature intended to impose a tax on all trades 
carried on by companies. Section 182 should therefore have 
read “Where it has been determined that a tax shall be imposed 
on professions, trades and callings every person who exercises 
in the Municipality either by himself or by an agent or represen- 
tative trade profession or calling as specified in schedule 1V 
shall take out a license or pay the tax imposed under clause (f) 
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of sub-section (r) of section 123,” and clause (f) of sub-section 
(1) of section 123 should hava read “A taximposed on trades 
professions and callings as specified in schedule IV” introducing 
the word “as” before “spacifie d” in each case. Class r of schedule 
IV specifies in one class all trades carried on by companies just 
as class 2 of the schedule specifies in one class all wholesale 
trades. In this connection the case of Cosforation of Calcutta 
v, Standard Marine Insurance Company (1) was relied on by the 
respondents. That decision was based on the fact that the com- 
pany Lad no place of business in Calcutta, and its business was 
carried on there by its agents at theirown offices. The learned 
Counsel for the respondents also relied on the case of Munisipal 
Council, Cocanada vy. Standard Life Assurance Campany (2), but 
there again it was held that because the company had no office 
or establishment within the municipality, and their agent merely 
procured business for the companies within the municipality, he 
could not be said to transact business there, This is certainly 
a very fine distinction and one on which I would not like to rely, 
but it is a convenient one, for it would be difficult to assess the 
tax in many cases where business is carried on by agents without 
teparate premises, He also relied on the case of Municipal 
Council of Coconada v, The Clan Line Steamers Lid.(3). There 
it was held thata Shipping Company which earned its profits by 
the carriage of goods by sea could not be said to be carrying on 
trade at Cocanada where the company loaded and unloaded 
goods, but had only a sub-agent, whereas all the contracts were 
entered into at Madras, This decision was based on the decisions 
of Income Tax cases and cannot, I think, be safely relied on for 
the decision of a case underthe Bengal Municipal Act. The 
learned Judge in the Court of appeal below has also supported 
his decision by reference to certain reports of Income Tax cases 
viz. Grainger & Son v. Wiliam Lane Gough (4); Sulley v. Attor- 
ney General (5); Lovell & Christmas Limited ve Commissioner of 
Taxes (6); Municipal Council, Dindigul v. Bombay Company, Ltd., 
Madras (7). But these cases can be distinguished because under the 
Income Tax Acts the important point to consider was where the 
profits were realized, and it has been held that (for the purposes 


(1) (1895) I.L. R. aa Cale. s81. 

(2) (1900) I. L. R. 24 Mad. 205. 

(3) (1918) I. L. R. 4a Mad, 455. 

(4) [1896] A.C. 325. (s) (1860) 5H. &N.yrr. 

(6) [1928] A. C. 46. (7) (1928) I. L.R. 52 Mad. 207. 
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of the Income Tax Acts) the business of a company must be held 
to be conducted where its profits are realized. Under the Muni- 
cipal Act however the object is not necessarily to tax profit, but 
to tax the carrying on of trades, professions and calling as specified 
in schedule 1V of the Act, and a trade may be carried on in one 
place though the contracts are negotiated or profits realised in 
another. For example in the case of Zhe Burmah Skell Oil 
Storage & Distributing Company of India v, Howrah Municipality 
(1) referred to by the learned Counsel for the appellants it was 
held that the company was carrying on a trade in Howrah though 
all their contracts and sales were made in Calcutta. There 
however the Oil Distributing Company delivered oil to customers 
from their storage godowns in Howrah, and therefore it could 
be said that part of their trade (i.e. exchange of goods for money) 
was conducted there, 

In conclusion though I do not agree with all the reasoning 
of the learned Judges in the Courts below, I think their conclusion 
is right and that the respondent company is not liable to tax 
under the provisions of section 182 of the Bengal Municipal Act. 
This appeal is therefore dismissed, with costs. 

Patterson, J. :—The question raised by this appeal is whether 
the Baranagore Jute Factory Ltd. is liable to pay the tax on trades, 
professions and callings imposed by the Municipal Commissioners 
of Baranagore under the provisions of section 123 (1) (f) of the 
Bengal Municipal Act 1932. That section empowers the Commis- 
sioners to impose, within the limits of the Municipality, a tax on 
the trades, professions and callings specified in schedule IV, and 
section 182 declares that when such a tax has been imposed, every 
person who exercises in the Municipality any of the trades, 
professions or callings specified in Schedule IV, shall take outa 
license and pay the tax. Schedule IV purports to give a list of 
taxable trades, professions and callings (or rather, of persons 
carrying on such trades) and is divided into four classes, Classes 2, 3 
and 4 appear to fulfil the requirements of sections 123 and 182, but 
in the present case the tax has been demanded and paid, nof in 
respect of any trade, profession or calling specified under any of 
these three classes, but on the footing that the company is required 
to take cut a license under class r of the schedule, namely as a 
“company transacting business within the Municipality for profit.” 
The company says that it does not come under this description 
and that even if it does, the description is not sufficiently precise 


(1) (1936) 4oC, W. N. 766. 
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tó saddle it with liability, inasmuch as it does not specify any 
particular trade, profession or calling, as contemplated by section 
123 (1) (f) and section 182 of the Act. In my opinion both these 
contentions are well-founded and must prevail. 

The company buys raw jute in Calcutta and elsewhere, has 
it made into hessians etc. at its mill at Baranagore, and sells the 
finished products in Calcutta. These being the outstanding facts 
to which the law has to be applied, can ‘it be said “that the 
company transacts business for profit in Baranagore, so as to 
bring it within the mischief of section 182 read with class r of 
the schedule ? ‘ The work of manufacture carried on at Baranagore 
is of course an essential part of the business of the company, but 
on the other hand, even ¢haf part of the work is controlled from 
Calcutta, and (what is more important) the profit-earning contracts 
of the company are entered into in Calcutta, and it is then that 
the profits accrue. In these circumstances, it must, I think, be 
held that the company “transacts business for profit,” not at 
‘Baranagore, but in Calcutta. 

I am fortified in this view by the opinions expressed and the 

principles laid down .in certain English cases, and especially in 
Grainger vy. Gough (1) and in Lovell & Christmas y. Commissioner 
of Taxes (2). Those cases were under the Incomé Tax Acts, but 
it seems to me that the cbservations made therein apply with 
almost equal force to the present case, especially in view of the 
fact that the amount of the license-tax sought to be imposed on 
the. company has no relation to the value of the portion of the 
company’s business which is carried on in Baranagore, but is, 
under the provisions of Class x of Schedule IV, based on the 
total paid-up capital of the company. lam, therefore, constrained 
to hold that the campany in question is not a company “transac- 
ting business within the Municipality for profit,” and that it cannot 
be required to take out license under class 1 of the schedule. 
- -Coming now to the second point raised on behalf of the 
company, it is clear from the provisions of section 182 that a 
company, like a private individual, can only be required to take 
out a license if it exercises in the municipality one or more of 
the trades, professions or callings specified in Schedule IV. The 
trade, profession or calling in respect of which the company is 
Bought to be made liable in the present case is that described 
under class x of the schedule, vfz. that of a “Company transacting 
business for profit.” 


(1) [1896] A. C. 325. (2) [1908] A.C. 46, 
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Now it seems to me that “transacting business for profit” is 
an expression which might be applied to almost any kind of 
trade, profession or calling, and I find it quite impossible to hold 
that it amounts to a specification of a trade, profession or calling. 
The fact that class 1 relates only to Companies makes no difference, 
for neither section 123 nor section 182 makes any distinction 
between companies and private individuals, and the schedule, 
(which is intended only for the purpose of specifying the trades, 
professions and callings that are taxable, and the maximum rates 
at which the tax can be imposed), cannot, in my opinion, be 
utilized for the purpose of making companies liable in cases where 
private individuais would not be liable. 


This view of the matter is in accordance with the view taken 
in Corporation of Calcutta v, Standard Marine Insurance Com- 
pany (1),and in Municipal Council, Cocanada v. Standard Life 
Assurance Company (2), Those were cases under the oll 
Calcutta Municipal Act, (Bengal Act II of 1888), and the old 
Madras District Municipalities Act, (Madras Act IV of 1884), 
respectively, but havi-g regard to the similarity in all material 
respects between the relevant provisions of those Acts and of 
the Bengal Municipal Act of 1932, it seems to, me that the obser- 
vations made in the two cases referred ta above on the point 
now under consideration, apply with equal force to the present 
case. 


If then the legislature intended by means of the description 
given under class r of szhedule IV, to make a company liable gua 
company, that attempt was doomed to failure, and Aas failed, 
for the reasons already indicated. If, on the other hand, the 
legislature intended to make a campany liable to pay the tax, 
whatever was the nature of the trade, profession or calling it 
carried on within the municipality, it should have said so in 
so many words ; it has not said so, and the company cannot there- 
fore be held to be liable in ¢Aat way. Lastly, the legislature may 
have intended to make a company liable, if the trade, profession 
or calling it exercised within the municipality was one of those 
specified in classes 2, 3 or 4 of the schedule. Here again the 
legislature has not said so, and in any case the manufacture of 
hessians etc, is not one of the specified trades, profession or callings. 
Besides, in the present case, the company has been sought to 


(i) (8s) 1 L. R, 22 Cale. 531. 
(a) (1900) 1. L. R. 24 Mad. 205. 
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’ 


~~’. be made liable under class 1 slone, without any reference to the 
1937. . * ‘other three classes. 


The Municipal Sk Apart however from the difficulty of aseeni and giving 
Commissioners of f 
Baranagore effect to the intention of the legislature with regard to class 1 o 
T . . . . as 
The amaika ite the schedule, I find it quite impossible to hold that, so far 
_-Factory Co,Ltd. tbat class is concerned, the schedule dces what section 123 
Patterson, % requires it to do, viz specify any trade, profession or calling as 
— _ being taxable under that class, That beirg so, the company 
“cannot be made liable for the tax as coming under class 1,— 
whether it be a company transacting business within the muni- 
-cipality for profit, or not... ` = 
The result is that the appeal must, in my opinion, be dismissed 
. "with costs. io 
: It is ‘to be hoped that the TU r have made.:in the 
course of this judgment will be of some assistance to the Local 
Government in framing appropriate amendments with a view to 
their incorporation in schedule‘ IV. - The Local Government 
have power under section 557 to amend the schedule at any time, 
and the circumstances that have given rise to the present litiga- 
tion make it clear that some amendment is called for. 


` 


-As Te M. : Appeal dismissed, 
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Before Mr, Justice M. C. Ghose and Mr, Justice B. K. Mukherjea, <` 


TARAK NATH RAY - Civ, 
v. 1936. 
Novémber, 18, 25. 
PANCHANAN BANERJEE AND OTHERS.* ` eee ee 


Court-fee—Court-Fees Act (VII of 1870), Sch. I, Art. 1, Sch. II Art. r1— 
Application under section 1.44 of the Code of Civil Procedure (Act V of 
1908), if an application under section 47—Government of India = 


Notification No 4650 dated roth September, 1899- Order under section ` ey ie. sa 
151 of the Code of Civil Procedure not appealable. 


An application under section 144 of the „Code of Civil Procedure does not 
come within section 47 of the said Code. 


There is a conflict of opinion as to wkether an application undet ‘seal 
144 of the Code of Civil Procedure comes under section 47 of the Code, The 
Calcutta High Court in Gangadhar Marwari v. Lachman Singh (1) assumed 
that an application for restitution would lie within the scope of section 244 
of the Code of Civil Procedure (Act XIV of 1&82) correspcnding to section 
47 of Act V of 1908 and in Madan Mohan v. Nagendra Nath (2) it was held 
that a proceeding for restitution was really an application for execution and 
hence came within sectlon 47 of the Code of Civil Procedure, The general 
trend of opinion of this Court was against holding iestitution applications as 
applications for execution: See Harish Chandra v. Chandra Mohan (3) and 
Ashutosh v. Upendra Prosad (4}. See also the observation of Rankin C, J. 
in Saroje Bhushan Ghosh v. Debendra (5). 


The Madras and Bombay High Courts have consistently maintained the 
view that the expression “execution ” is wide enough to cover all proceedings _ 
under section 144: See Kurgodigouda v. Ningangouda (6); Hamid Ali Y. a 
Akmed Ali (7) and Somasundaram v. Chokkalingam (8): The Allahabad, 
Patna and Rangoon High Courts have taken the contrary view: See Baijnath = 
v, Balmukund (9); Maung Hla Maung v. Ma Hnin Dauk (10) and Balmukund > 
v. Basanta (11). 


*Civil Revision Case No 240 of 1936, against the order of M. H, B Leth- : 
bridge Esq, District Judge of Burdwan, dated the ard „February, 1936 in the -l 
Miscellaneous Case No. 90/34 of the Court of the Subordinate Judge (Kshiro- 
deswar Banerji Esq.) of Asansole ( Burdwan). 


G) (i910) 11C. L. J. 541. {2) (1517) 21 C. W. N. 544. C 

(3) (900) L L. R. 28 Cale. 119, s 
(4) (1916) 24C. L. J. 467; at C. W.N. 564. he, Ie f 
(5) (1931) L L. R. 59 Calc. 337. (6) (1917) I. L. R. 41 Bom. 625. Se adele 
(7) (1920) 1. L. R, 45 Bom. 1197, (8) (1916) I. L. R. 40 Mad. 780. 

(9) (1924) L L. R. 47 All 98. Go) (1930) LL. R. 8 Ran, 271. - -- 


(11) (1924) I. L. R. 3 Pat. 371 (F. B.). 
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An appeal is a creature of statute and no appeal lies from an order under 
section 151 of the Code of Civil Procedure taken-by itself, 


Maharaja Sasikanta Acharjee v. Salil Baksh Munshi (1) explained. 


In a mortgage sult lastituted in 1913 brought against the present petitioner 
by R, the predecessor of opposite parties Nos. 1 to 3, a decree was obtained 
and in execution of that decree all the properties of the petitioner were sold 
and purchased by the decree holder except the properties described in Schedule 
Gha, which was forcibly taken possession of by R. The petitioner in 1928 
on attaining majority instituted a suit against the opposite parties Nos. 1 to 4, 
the first three defendants being the sons and heirs of R, and the fourth an 
alience from R of the properties described in schedule Gha, for recovery of 
possession of all these properties, on a declaration that the mortgage decree 
and the execution sale consequent thereon were fraudulent and void. This 
sult was decreed on the 31st July, 1931, which was subseqently affirmed on 
appeal. In execution of this decree, the petitioner got back possession of all 
the properties on the 20th August, 1931. In this suit no mesne profits were ~ 
claimed, the right being reserved for another sult. The petitioner instead of 
filing a suit for mesne profits, commenced the. present proceeding under sec- 
tions 144 and 151 of the Code of Civil Procedure, 1908, and claimed recovery 
of mesne profits to the extent of nearly 46 thousand rupeee for the period of 
his dispossession, 

The trial Court rejected the application holding that section 144 was in- 
applicable to the facts of the case and that it was not a case which could properly 
be dealt with under section 151 of the Code of Civil Procedure. Against this 
order of rejection an appeal was taken to the lower appellate Court, affixing 
a court-fee stamp of rupees two on the memorandum of appeal under article 11 
Sch. II of the Court-Fees Act. There a preliminary point was raised as regards 
court-fees payable on the memorandum of appeal and it was held that an 
ad valorem court-fee was payable under Article 1 Schedule 1 of the Court- 
Fees Act, Agalnst this order, the applicant applled to the High Court for 
revision under section 115 of the Code of Civil Procedure : f 


Ileld, that the memorandum of appeal should be stamped with an ad valo- 
vem court-fee under Article 1 Schedule 1 of the Court Fees Act. 


That Article 11 Schedule If of the Court-Fees Act was inapplicable. 


That the Government of India Notification No. 46£0, dated the roth Sep- 
tember, 1899, which was repeated in Bengal Government Notification No. 1872, 
dated agrd May, 1921, under which fee chargeable on appeals from orders un- 
der section 47 of the Code of Civil Procedure was limited to. the amount charge- 
able under Article 11, Schedule II of the Court-Fees Act, was not applicable. 

Harish Chandra v. Chandra Mohan (2) and Ashutosh v. Upendra Prosad 
(3) followed. 

That an order under section 151 of the Code of Civil Procedure belag not 
an appealable order, the appeal could not be treated as an appeal from an order 
within the meaning of article 11 Schedule II of the Court-Fees Act. 


(G) (1930) 53C. L, J. 49; 35C. W. N. 105, 
_ (2) (1g00) I, L. R. 28 Cale, 113. 
(3) (1916) 24C, L, J. 467 ; 21 C. W. N, 564. 
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Application for Revision under section 11s of tke ‘Code of 
Civil Procedure by the Applicant under sections 144 and 151 of 
the said Code. : 

Messrs. Gunada Charan Sen and <Amalendy Sen for the 
Petitioner. 

Messis. Bankim Chandra Mukherjee, Kanaidhan Dutt and 
Mrigendra Nath Dutta for the Opposite Party. 

Mr, Surajit Chandra Lahiri for the Deputy Registrar. 

Cc. A V 

The following judgments were delivered ; 


Mukherjea J.:—The question raised in this Revision case 
relates to the amount of court-fees that are payable ona memo- 
randum of appeal filed against an order passed in a proceeding 
for restitution under section 144 Civil Procedure Code. The facts 
shortly stated. are these: In the year 1913, when the present 
petitioner was a minor, there was a mortgage suit started against 
him by one Rama Nath Banerjee, predecessor of opposite parties 
Nos. 1-3 on a mortgagee bond alleged to be executed by the 
petitioner’s father. The petitioner was represented by his mother, 
who was an illiterate lady and could not look to his interest properly, 
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and a decree was passed in tbis mortgage suit which was based ` 


„On an award made by an arbitrator, who was no'other than a 
brother of the said mortgagee Rama Nath. In execution of this 
mortgage decree all the properties of the petitioner were gradually 
sold and purchased by the decree-holder except the properties 
described in Schedule (Gha) but Rama Nath took forcible posses- 
sion of this property as well, 

After the petitioner attained majority he instituted a suit in 
the year 1928, against opposite parlies Nos. 1-4, the first three 
defendants being the sons and heirs of Rama Nath, and fourth an 
alienee from Rama Nath of the (Gha) schedule property, for 
recovery of possession of all these properties, on a declaration 
that the mortgage decree and the execution sale consequent thereon 
wore fraudulent and void. This suit culminated in a decree in 
favour of the petitioner on the 31st July 1931, which was subse- 
quently affirmed in appeal. The petitioner in execution of his 
decree got back possession of all the properties on the 2oth 
August 1931. It may be said here that though there was prayer 
for delivery of possession in the suit instituted by the petitioner, 
he did not make any prayer for recovery of mesne profits, the 
rights being reserved for another litigation. Instead of filing a 
suit for mesne profits, however, the petitioner was advised to 
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commence this present proceeding which purported to be under 
section 144 and section rsr of the Code of Civil Procedure, and 
therein he claimed recovery of mesne profits to the extent of nearly 
46 thousand rupees for the period of his dispossession, The trial 
Court rejected the application holding that section 144 was 
inapplicable to the facts of the case, and it was not a case which 
could properly be dealt with under section Isr of the Code of 
Civil Procedure. Against this order of rejection an appeal was 
taken to the lower appellate Court, and a preliminary point was 
raised’ as regards the court-fees that were payable upon this 
memorandum of appeal. The District Judge held that ad valorem 
court-fees were payable under schedule r, Article r of the Court- 


Fees Act, and it is against this order that the present Rule has been 
obtained, 


Mr. Sen who has appeared in support of the Rule has con- 
tended before us in the first place that the present case is governed 
by Article rı Schedule II Court Fees Act read with clause (6) 
of the notification of the Government of India No. 4650 dated 
the roth of September, «899, and the court-fee payable is rupees 
two only. In support of this contention he has relied upon two 
decisions of this Court viz. Gangadhar Marwari v. Lachman 
Singh (1) and Madan Mohan Dey v. Nagendra Nath Dey’ (2). 
The second contention of Mr. Sen is that in any view of the case 
the order appealed from may be taken to be an order under section 
151 of the Code of Civil Procedure for which a court-fee of Rs, 2 
only is payable. 

Now on the first point, Article rz of Schedule II Court-Fees 
Act standing by itself is of no assistance to the petitioner. That 
article lays down that ina memorandum of appeal presented to 
the High Court when the appeal is not from a decree or an order 
having the force of a decree, the court-fee payable is Rs. 2. An 
order under section 144 of the Code of Civil Procedure is obviously 
an order having the force of a decree, and the Article therefore 
has no application to the present case. There was, however, a 


. notification by the Government of India which is mentioned 


above, and which is repeated in Bengal Government's Notification 
No. 1872 J. dated 23rd May, 1921, under which the fee chargeable 
on appeals from orders under section 47 of the Code of Civil 


Procedure was limited to the amount chargeable under Article 11 
of the second schedule. 


‘(t) (1910) 11 CL L.J. gan, (2) (1917) 21 C. WLN. 544. 
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Mr. Sen contends that the application under section 144 of 
the Code of Civil Procedure really comes under section 47 of 
the Code, and ns such the present case comes within the benefit 
of the notification mentioned above. The controversy therefore 
narrows down to the short point as to whether the application 
under section 144 of the Code of Civil Procedure comes within 
the purview of section 47.- In Gangadhar v. Lachman Singh (1) 
the application for mesne profits was made not by the plaintiff, 
but by the defendant by way of restitution under section 583 of 
the old Civil Procedure Code, after the suit was dismissed against 
him, with costs. The application, it was held, would come ı nder 
section 244 of the Code of Civil Procedure, and an appeal against 
the order would be within the purview of the notification, and 
could be filed with a court-fee of rupees two only. This case 
rather assumed than decided that an application for restitution 
would be within the scope of section 244 of the old Code, though 
a distinction was made between a proceeding for recovery of 
mesne profits started at the instance of the defendant and one at 
the instance of the 1 laintiff, implying thereby that it would not 
lie with the plaintiff to avail himself of the procedure for restitu- 
tion for recovery of mesne profits, which he could and should 
have claimed in a suit. This was followed by Mr. Justice 
Chatterjea in Madan Mohan v. Nagendra Nath (2) and it was 
held that a proceeding for restitution was really an application 
for execution and hence came within section 47 of the Code of 
Civil Procedure. Mr. Justice Chatterjea referred to the pro- 
visions in section 583 of the old Code, which expressly provided 
that the Court should proceed to execute the decree passed on 
appeal according to the rules for execution of decree in suit. It 
is true that in section 144 of the Code of 1908, this provision 
was omitted, but this was immaterial according to the learned 
Judge, for in substance the Court granting restitution, executes 
the decree of reversal, which by necessary implication carries 
with it the right to restitution. It may be pointed out that since 
the introduction of the new Code, the general trend of opinion 
of this Court was against holding restitution applications as 
applications for execution. [See Harish Chandra v. Chandra 
Mohan (3) ; Ashutosh v, Upendra Prosad (4) }. As observed by 


a) (19to) uC L. J. rgi. 

(2) (1917) a1 C. W.N. 544. 

(3) (1900) I, L. R. 28 Calc. 113, 

(4) (1916) 24C. L. J. 467; 21 C. W. N. 564. 
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Rankin C, J. in Saroje Bhushan Ghosh v. Debendra (1), there 
isroom for comment on each one of these cases, and the point 
was not clearly or elaborately discussed in any one of them but 
it showed the general opinion and the learned Chief Justice 
himself adhered to this view though not without some hesitation. 
As matters stand, there isa clear conflict of opinion on this point 
entertained by the various High Courts in India. The Madras 
and Bombay High Courts have consistently maintained the view 
that the expression ‘‘exzcution” is wide enough to cover all 
proceedings under section 144. Sze Aurgodigouda v. Mingangouda 
(2) ; Hamid Ali v. Ahmed Ali (3) ; Somasundaram v. Chokhalingam 
(4). The Allahabad, Patna and Rangoon High Courts on the 
other hand have taken the contrary view [See Batjnath v. 
Balmakund (5); Maung Hla Maung v. Ma Bnin Dauk (6) and 
Balmakund v, Basanta (7)}. In tbis state of authorities we 
are not prepared to differ from the opinion of this Court expressed 
in the cases noted above. Indeed a dittinction between execu- 
lion and restitution is noticeable on more grounds than one. 
Section 144 appears not in the chapter on execution, but is 
treated as a sort of miscellaneous proceeding in the Code. A 
party seeking restitution, does not strictly speaking want to 
execute any decree, and it is by some violence to the language 
that we can speak of the judgment of reversal, making by impli- 
cation, an additional decree that the successful party will get 
from the other side what the latter had got in the meantime by 
execution of the original decree and restitution is nothing but 
execution of this implied negative aspect of the decree of 
reversal. The right of restitution undoubtedly follows from the 
judgment of reversal and is based onthe broad principle that 
the acts of Court should prejudice none of the parties but it 
cannot be said that the Court granting restitution is executing 
a decree. As pointed out by the Patna High Court in the 
Full Bench case mentioned above Bal/makund v, Basanta (7) 
the Court in an application under section 144 has a wider 
range of jurisdiction than an executing Court, which can only 
enforce the decree or order ag it stands. Itcan award interest 
and compensation, which the executing Court cannot. But 
apart from this, we are concerned in this case with an interpre- 


G) (193t) I. L. R. 59 Cale. 337. 

_ (2) (1917) I. L. R. 41 Bom. 625. (3) (1920) I. L. R, 45 Bom, 1137. 
(4) (1916) I. L.R. 40 Mad 780. (5) 1924) I.L R. 47 All. 98. 

(9) (19,0) I L. R. 8 Rang. 271, (7) (t92) I L.R 3 Pat. 371 F. B. 
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tion of the Government notification mentioned above. If it wera 
the intention of the Government that appeals from orders under 
section 144 would also be exempted from payment of ad valorem 
fees it is not clear, why the section was not specifically men- 
tioned. It appears to us tkat restitution applications being 
miscellaneous proceedings in the natura of suits, where large 
amounts claimed as damages might be involved, the Govern- 
ment deliberately omitted section 144 of the Code of Civil 
Procedure, from the notification exempting payment of ad 
valorem court-fees in appeals from such orders. We, therefore, 
over-rule the first contention of Mr. Sen and hold that the 
memorandum of appeal ought to be stamped with an ad valorem 
court-fee under Schedule r Article 1, Court Fees Act. 

The second contention of Mr. Sen amounts to this that the 
application for restitution was alternatively under section’ 151 of 
the Code of Civil Procedure, and hence that appeal may be taken 
to be an appeal from an order under section rgr and not under 
section 144 of the Code of Civil Procedure and the question 
whether section 144 proceedings are really proceedings in execution 
will not in that event arise. 

We are unable to see how the contention assists Mr. Sen’s 
client. In the first place, the memorandum of appeal purports to 
be one from an order under section 144 of the Code of Civil 
Procedure and not from an order under section 151 of the Code. 
But leaving aside this technical point, an order under section 151 
is not an appealable order under the Code and so the appeal 
cannot be treated as an appeal from an order within the meaning of 
Article rr Schedule II. Mr. Sen relies upon the decision of Maka- 
raja Sasikanta Acharjee v. Jalil Baksh Munshi (1) as an authority 
for the proposition that when the Court decides a matter under sec- 
tion rg1 of the Code of Civil Procedure, which is of the same nature 
as one under section 144 C. P. C. there is an appeal from the order 
in the same way as there is an appeal from an order under section 
144 of the Code of Civil Procedure. This decision further lays 
down that on the facts of that case, the proceeding for restitution 
which was started before the executing Court by a judgment-debtor 
for recovery of mesne profits after setting aside of an execution sale 
could come within section 47 of the Code of Civil Procedure. 
Now an appeal is undoubtedly a creature of statute, and no appeal 
could possibly lie from an order under section 151 of the Code 
of Civil Procedure taken by itself. The decision can be explained 


“6¢1) (1990) 53C. L. J. 493 35 C. W. N. 105, 


171 


Civin, 
1996. 
met 
Tarak Nath Ray 
ve 
Panchanan Banerjee 


Mukherjea, F. 


tya THE CALCUTTA LAW JOURNAL, {Van LXV 


sean however by saying that an appeal may lie if the order passed 


1936. under section 151, is one which in substance comes under section 
Tarak Nath Ray 47 0F section r44 of the Code. In the present case if the order 
is taken as one under section 144 of the Code of Civil Procedure, 
it does not benefit the petitioner. It cannot, in our opinion, be 
taken as an order under section 47 C. P. C. It was not an 
application before the executing Court at all as in the decision 
of the case of Maharaja Sasikanta Acharjee v, Jalil Baksh Munshi 
(1) nor did it relate to any question regarding execution, satisfac- 
tion and discharge of a decree. The jurisdiction which. the Court 
was called upon to exercise could at the best be said to be the 
same jurisdiction which the Court could exercise under section r44 
of the Code‘ of Civil Procedure. As we have said already an 
application under section 144 of the Code of Civil Procedure does 
not come within section 47 of the Code of Civil Procedure. Hence 
the second contention also fails, 

The result is that the Rule is discharged with costs. The 
hearing fee is assessed at one gold mohur. The court-fees must 
be paid within a month from the date of the arrival of the record 
in the lower Court. i 

M. C. Ghose, J, :—I agree. 


A. T. M. Rule discharged, 


v. 
Panchanan Banerjee, 


Mukherjea, F. 


(1) (1930) 53 C. L. J. 49 ; 35 C. W. N. 105. 





Before Mr, Justice R. E. Jack and Mr. Justice 
D. C. Patterson. 


CHANDRA KISHORE MANDAL 


1936. v: 


be a SHACHINDRA KUMAR ROY CHOUDHURY 


— AND ANOTHER,* 


Civ. 


Furisdiction—High Courts power to revise—Order made by District Magis- 
trate— District Magistrate refusing to interfere with the order made by the 
scrutinising oficer under Rule 1A, Election Rules—Order under Rule 1A, 
if final, 


In view of the definition of the term “ Magistrate of the District” (wbich is 


* Civil Revision Case No. 1602 of 1936, against the order of H. Graham Esq., 
District Magistrate of 24-Perganas (Alipore), dated the 25th November, 1996, 
declining to interfere with the order of B. Sinha, Esq, Sadar Sub-Divisional 
Magistrate, Allpore, dated the ‘21st November, 1936. 
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the same thing as the District Magistrate) in section 4 of the Local Self Govern- 
ment Act and of the fact that the decisions of the special tribunals set up by the 
Election Rules are in the nature of judicial decisions, the term “ Magistrate of 
the District’ as used in Rule 1A means the Court of the District Magistrate. 
That Court being subject to the appellate jurisdic‘ion of the High Court, its 
decision may therefore in proper cases, be revised by the High Court under the 
Provisions of section 107 of the Government of India Act. 

The petitioner was a candidate for election to membership of the Sadar Local 
Board. The Sadar Sub-Divisional Magistrate of Alipore, as the scrutinizing 
officer under Rule co of the Election Rules, reject-d his nominatlon paper, as 
he failed to show title to his place of 1esidence. His subsequent application to 
the District Magistrate was rejected on the ground that the scrutinizing officer’s 
decision was final and that Rule 1A had no application, He then applied to the 
High Court for revis‘on under section 107 of the Government of India Act against 
the order of the Magistiate refusing to entertain his application under 
Rule rA + 

Held, that the High Court could revise such order of the Magistrate under 
section 107 of the Government of India Act. 

That the District Magistrate was right in holding that Rule rA of the 
Election Rules did not empower him to interfere with the decision of the scruti- 
nizing officer. ; ` 

Per Henderson, F.: As the present Rule was directed not against the deci- 
sion of the scrutinizing officer, which might be wrong, but against the order of 
the District Magistrate, the latter order being a correct one, the Rule was 
discharged. 

Per Fack F.: That the circumstances of the case were such that the High 
Court did not send the cas: to the Magistrate for hearing under Rule 1A. 


Application for Revision under section 115 of the Code of Civil 
Procedure and under section 107 of the Government of India Act, 
by the Petitioner for election to membership of the Sadar Local 
Board. 


Dr. Nares Chandra Sen Gupta and Mr. A. C. Ghose for the 
Petitioner. $ 


Messrs. B. K. Bhattacharjee, A. C. Mukerji, Durga Charan 
Roy Choudhury and Biswa Nath Naskar for the Opposite Party. 
CAV 
The following judgments were delivered ‘ 

Jack, J.i—This is an application under section 107 of the 
Government of India Act against the order of the District Magis- 
trate of 24-Parganas ceclining to interfere under Rule x A of the 
Rules under the Local Self Government Act with the order of Mr. 
B. Sinha, Sadar Sub-Divisional Magistrate of Alipore rejecting the 
application of the petitioner Chandra Kishore Mandal for nomi- 
nation as a candidate for election to membership of the Sadar 
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Local Board, onthe ground that Rule r A cid not apply. Our 
interference is sought on the ground that the learned Magistrate 
erroneously refused to exercise jurisdiction vestedin him by law 
in declining to entertain the petitioner’s application, 


Rule 1å isas fallows :—“ All disputes arising’ under these 1ules 
other than objectjons under Rules 15 and 42 shall be decided by 
the Magistrate of the District and his decision shall be final.” 


The application is opposed on the ground that this Court has 
no jurisdiction to interfere with the order inasmuch as the learned 
District Magistrate acting under Ruler A did not constitute a 
Court over which this Court has superintendence within the mean- 
ing of section 107 of the Government of India Act of 1915. 


There can be no doubt that this Court ordinarily has , superin- 
tendence over the judicial work of all judicial officers in so far as 
they are subject to the appellate jurisdiction of the Court and there 
seems to be equally no doubt that the Magistrate of the District 
in deciding a dispute under section: A of the Rules under the 
Local Self Government Act is acting judicially. It was held in the 
case of Mahkedar Rahaman Mia v. Kanti Chandra Basu (1) that in 
deciding disputes under section 26 B of the Rules as to the quali- 
fications of electors fur membership of a Lccal Board the District 
Magistrate is acting judicially. Similarly in the care of Maharajah 
Sir Manindra Chandra Nandi v, Hon'ble Frovas Chandra Mitter 
(2) it was held that the function of a Returning. Officer in deciding 
a question as to the eligibility of a candidate is in the nature of a 
judicial function and his decision isin the nature of a judicial 
decision. It seems clear moreover that the Magistrate of the 
District acting under Rule r A is not merely a persona designata, 
for the definition of Magistrate of a District contained in the Local 
Self Government Act includes any Magistrate subordinate to the 
Magistrate of the District to whom he may delegate all or any of 
his powers under the Act. Thus it is clear that he is not a ‘persona 
designata’ for as such he would have no Magistrates subordinate 
to him. We find, therefore, that he is appointed to decide disputes 
under section 1A of the Actin the capacity as Magistrate of the 
District. The same question was decided inthe case of Wara 
Narayan Mandal v, Aghore Chandra Ganguli (3) with reference to 
the District Judge acting under section 36-44 of the Bengal Muni- 


(1) (1934) 59 C. L. J. 523; 38 C. W. N 838 
(2) (1923) 39 C. L. J. 58; I, L, R, gi Calc. 58. 
() (1935) 39 C W. N. 971. 
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cipal Act and though there were different considerations to be 
taken into account in that case, the same reasoning applies as to 
the superintendence of this Court in reference to the decision of 
the Magistrate of the District under Rule r A of the Rules under 
the Local Self Government Act. 

I hold therefore that this Court has jurisdiction tq interfere 
with the orders of the learned Magistrate in this case, if he has 
clearly failed to exercise a jurisdiction that was vested in him, He 
appears to have considered the matter judicially and his conclusion 
was that he had no power to interfere as Rule 1A did not, in his 


opinion, apply in view of the fact that under Rule 30 the decision of. 


the officer appointed by him to decide the matter is final. We 
cannot say that his view that Rule rA did not apply was wrong, 
though it is true that if Rule rA does not apply in the case of 
‘final decisions under the Rules, the mention of Rule 15, in Rule rA 
is superfluous. On the other hand if the decision under a Rule is 
to be final there is no room for any dispute and it might be said 
that no dispute can arise. 

In any case we do not think that the circumstances of this case 
are such that we should send back the case to the learned Magis- 
trate for hearing under Rule 1A and thisis the only manner in 
which we could interfere with the prcceedings. This Rule is 
accordingly discharged with costs, hearing fee two gold mohurs. ' 

Patterson, J :—This Rule bas been issued in connection 
with the election of members of the Sadar Local Board of the 


24-Parganas The petitioner was a candidate for election but ' 


his romination papers were rejected ‘by the scrutinizing officer 
under Ruls 30 of the Election Rules on the ground that he 
had failed to shew title to his place of residence, while his sub- 
sequent application to the District Magistrate under Rule 1A 
was rejected on the ground that the scrutinizing ¢ fficer’s decision 
was final and that Rule rA had no application. The petitioner 
then applied for and obtained the present Rule, which is directed 
against the order of the District Magistrate refusing to entertain 
his application under Rule 1A. 

Two questions fall for determination in connection with this 
Rule, viz :— ` i 

(1) Whether this Court has jurisdiction under Section 107 of 
the Government of India Act to revise an order made by a District 
Magistrate under Rule 1A, and 

(2) whether the District Magistrate was right in holding— 
(as, in effact, he did hold)—that Rule 1A did not empower him 
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o interfere with the decision of the scrutinizing officer. The 
1936. answer to both these questions must, in my opinion, be in the 
-Chandra Kishore affirmative. : 
Mandal . Questions relating to civil rights, (such as the right to vote 


Shachindra Kumar OT to stand for election) are ordinarily to be determined by the 
Roy Choudhury. Çiyil Courts, vide Section 9 ofthe Civil Procedure Code. By 
Patterson, F. section 138 (a) of the Bengal Local Self Government Act, how- 
ie ever, .the Local Government has been empowered to make rules 
for the purpose, inter alia, of determining the authority who 
shall decide disputes relating to elections held under the pro- 
Visions of that Act,—that is, to set up special tribunals for the 
decision of such disputes, and under Section 148 of the Act 
the jurisdiction of the Civil Courts has been ousted wherever 
such special tribunals have been established. The Election 
Rules framed by the Local Government under Section 138 (a) 
are mainly concerned with administration details, but certain 
of these rules have, in my opinion, the effect of setting up special 
tribunals for the decision of disputes,—such as Rule 15, which 
relates to objections regarding the qualifications of candidates 
and voters in Union Committee Elections—-Rule 26 B, which 
deals with disputes arising out of the preparation of the register 
of persons entitled to vote at Local Board Elections, and Rule 
30, (the rule with which we are mainly concerned in the present 
case), which provides for the scrutiny of the nomination papers 
of candidates for election to Local Boards, and for rejection 
of unqualified candidates. In addition to these and other 
special rules relating to particular classes of disputes, there is 
Rule rA, and this appears to me to bea general rule providing 
for the decision by the District Magistrate of disputes arising 
under the rules in respect of which no special provision has 
been made elsewhere. In this view of the matter, and specially 
in view of the fact that Rule 30 provides that the decision of 
the scrutinizing officer shall be final, it must be held that the 
District Magistrate was right in holding that Section rA did 
not apply. 





As regards the jurisdiction of this Court in respect of orders 
made by a District Magistrate under Rule rA, I have little to 
add to what has been said by my learned brother on this 
point. In view of the definition of the term ‘Magistrate of 
the District” (which is the same thing as “District Magistrate”), 
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in section 4 of the Act, and of the fact that the decisions of 
the special tribunals set up by the Election Rules are in nature 
of judicial decisions, there can be no doubt that the term 
“Magistrate of the District” as used in Rule rA “means the 
Court of the District Magistrate’, That Court is subject to 
the appellate jurisdiction of the High Court, and its decision 
may therefore, in proper cases, be revised by the High Court 
under the provisions of Section 107 of the Government of India 
Act. It may well be that the decision of the scrutinizing officer 
in the present case was a wrong decision, but the present 
Rule is directed not against that decision, but against the order 
of the District Magistrate. The latter order was, in my opinion, 
a correct order, and the Rule must accordingly be discharged 
with costs. i i 


A T, M. l ; Rule discharged, 


PRIVY COUNCIL. - 


Present; Lord Roche, Sir Shadi Lal and Sir George 
7 Rankin. 


UNITED MOTOR FINANCE CO. 
D 


MESSRS. ADDISON & COMPANY, LIMITED. 


[On APPEAL FROM THE HiGH COURT OF JUDICATURE 
AT MADRAS.] 


Deceit—Damages—Iniention to injure—Intention to cheat—Intention to 
decsive—Suficient basis for an action of deceit—Law relating to actions for 
deceit—Measure of damages. 


Plaintiff fim sued defendant company for damages for fraud in connection 
with the sale of motor vehicles in respect of certain transactions of 1929 and 
1930. The parties had been dealing with each other since 1924. The course of 
dealing between the parties was that the plaintiff firm acted as financiers to 
enable the customers of the defendants to buy motor cars ona system of hire 
purchase. The defendants being owners of a car would agree with their customer 
upon a price, The customer would pay immediately one-third of the price and 
the insyrance premiym. The plaiatiff firm would become purchasers of the car 
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from the defendants by paying to the defendants the remaining two thirds of 
the price and would enter intoa hiie purchase agreement with the customer 
whereby the customer on getting delivery undertook to pay to the plaintiff firm 
the amount of such two-thnds within a year. From the beginning in 1924 when 
the arrangement between the parties for future business was made orally it was 
expressly stipulated by the plaintiff firm that it would pay two-thirds of the 
actual price to the customer and no more, and that the customer should pay not 
less than one-chird of that price as a condition of the transaction being entered 
into by the plaintiff firm at all. 


The fraud charged by the plaint, for the purposes of this appeal, is that the 
defendants throughout represented that these stipu'ations were being observed 
whereas in certain cases the defendants :— 


(a) Had allowed a discount to the customer of the nominal price and allowed 
him to set it off against part of the initial deposit 


(b) Had effected the same result by buying from the customer a used car ata 
price which was greater than any estimate of its value could justify. 


‘ (c) Had forwarded the proposal fcrm and other documents to the plaintiff 
firm after the customer had been allowed to use the vehicle for such a period that 
the transaction did not relate to a new car but toa used car of depreciated value 
which afforded no security to the plaintiff firm in respect of the hirer’s liability 
for the instalments. The trial Judge applied the law as laid down in Derry v. 
Peek (1) with reference to actions for deceit, and gave the plaintiff firm damages 
on the basis of what the plaintiffs have lost by entering into the transactions. 
On appeal, a Division Bench (Varadachariar and Burn, F7.) varied the find- 
ings of the trial Judge with respect to certain items. 


On appeal to the Judicial Committee of the Privy Council! : 


Heid, (1) The trial Judge correctly applied the law as laid down in Derry v. 
Feek (1), with reference to actions for deceit ; 


(2) theintention to deceive is not necessarily an intention to injure or to 
cheat, and if the defendants made to the plaintiff firm a statement as to price and 
deposit which they knew to be untrue, end did so with a view tothe plaintiff 
firm entering into a purchase, there isa sufficient basis for an action of deceit, 
provided always that the plaintiff firm relied upon the statement ; 


(3) the resulting damages cannot be modified on the footing that though 
in the absence of misrepresentation the plaintiff firm would not have made the. 
contract with the defendants or with the hirer’ which it did in fact make, never- 
theless even if it had known the facts it would have enteied into some other 
contract and thus lost money in any event ; 


(4) the plaintiff firm is entitled to damagesand the measure of damages in 
each case is on the basis of what the plaintiffs have lost by entering into the 
transaction. 


Derry v. Peek (1) applied. 


Privy Council Appeal No. 60 of 1936 from a decree of the High 
Court of Judicature at Madras, dated the 3rd February, 1936 which 


1) (1889) L. R. 14 App. Cas. 397. 
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modified a decree made on the gth May, 1934 by Mr. Justice Stone 
silting on the Original Side of the said Court. 

The course of dealing between the parties and the fraud alleged 
against the defendant are fully set out in the judgment of their 
Lordships. 

The trial Judge (Stone, J.) held that the true price payable was 
the price paid by the hirer and that the defendants had no justi- 
fication to charge the plaintiffs a higher price ; that the defendants 
deliberately withheld information of the trading-in, and also that 
‘where there had been trading-in for an inadequate price, the 
inflated price could not be charged to the plaintiffs. 

The Court of Appeal ( Varadachariar and Burn JJ.) held that 
the over-statement of the price was not relevant to the case, and 
that the defendants could do what they liked with the profits which 
had previously been made ona sale; and also that trading-in was 
justifiable, and that the amount allowed was a matter for the defen- 
dants and not for the plaintiffs, 

Leste D Gruyther, K. C. and S. P. Khambatta for the 
Appellants; The stipulation as to price between the parties agreed 
to orally at the interview between the directors of the defendant 
company and the partner of the plaintiff firm was an express stipula- 
tion that the plaintiffs would pay two-thirds of the price to the hirer 
and that the hirer should not pay less than one-third of that price. 
The defendants’ documents represented that this stipulation had 
been observed strictly, Where the hirer had been allowed a 
discount the plaintif would never have accepted the contract to 
pay the higher price if the true facts had been disclosed. The 
defendants were in a position of active confidence and were under 
a legal obligation to act honestly and to establish that they had so 
acted. The plaintiffs had to rely on the defendants’ representations 
as to price and as to intitial deposit and but for those representations 
the plaintiffs would never entered into the suit transactions, It is 
not necessary for the plaintiffs to establish fraud on the part of the 
defendants but if itwere necessary, then the plaintiffs had given 
sufficient proof of such fraud. The view taken by the trial Judge 
in regard to the price chargeable to the plaintiffs, the discount, and 
_ the trading-in, is the right view and the view taken by the Divi- 
sional Bench is erroneous. [he plaintiffs are entitled in law to the 
full damages claimed on the basis of what the plaintiffs have lost 
by entering into the transaction. 

S. P. Khambatta followed for the Appellants; The initial 
deposit was made heavy with the express purpose of acting as a 
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1936. deterrent to the hirer and for the protection of the plaintiffs, its 
United Motor object being to prevent the birer turning a new car into a second- 
Finance Co. hand car, depreciating it, then putting it on the hards of the 
Messrs Addison plaintiffs in that condition: [See Zhe Auto Supply Co. Lid. v. V. 
& Co, Ltd. Raghunatha Chetty (z) per Coutte-Trotter, C. J. at pp. 620, 621}. 


teame 


The defendants haev made a fraudulent misrepresentation such as 
will maintain an action of deceit inasmuch asthe misrepresen- 
tation was made with intent to mislead the plaintiffs into accepting 
the transactions: See Kerr on Fraud pp. 29-30. 


A. M. Dunne, K.C. and Sir T. Strangman for the Respondents: 
The view taken by the Divisional Bench that the over statement of 
the price was not relevant to the contract and that the defendants 
could.do what they liked with the profits which had been made 
on the previous sale was correct. The plaintiffs have not given suffi- 
cient proof of the terms of the contract as made by the oral agree- 
ment between the parties, With regard to the discounts allowed to 
the hirer and the cases of trading-in the plaintiffs had knowledge 
of the practice. The plaintifis have not sufficiently established 
upon the evidence the allegation that the defendants appreciated 
the misrepresentations. The misreprerentations even if not true were 
not such as would ground a charge of fraud. The plaintiffs’ case 
lies on deceit and the plaintiffs have failed to establish an intention 
on the part of the defendants to cheat. The trial Judge wrongly 
applied the law as laid down in Desry v. Peek (2). 


Sir T. Strangman followed for the Respondents and referred to 
the evidence on record of the arrangement arrived at between the 
parties. 

Their Lordships’ judgment was delivered by 

Sir George Rankin: The plaintiff firm sues the defendants, 
who are a limited company trading in Madras, for damages for 
fraud in connection with the sale of motor vebicles. The parties 
had been dealing with each other since 1924, and until r929 
the dealings gave rise to no complaint, but in respect of 4o 
transactions of 1929 and 1930, the present action was brought 
on 7th August, 1933, on the Original Side of the High Court at 
Madras. It was tried by Stone J. in 1934 and by his decree dated 
gth May, 1934, be found for the plaintiff firm in respect of as 
transactions, directing an inquiry as to d#mages. On appeal, a 
Division Bench (Varadachariar and Burn JJ.) varied bis findings, 
with the result that the plaintiff firm succeeded asto 12 items, 
but in respect of some of these damages were directed 


(1) (1999) 57 Mad. L. J. 618 (620, 621). (2) (18€9) L. R. 14 AppyCas. 337. 


December, 10. 


_—_ 
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to be assessed on a different basis from that adopted by 
Stone J. ‘: 

On this appeal to His Majesty the decision of the Division 
Bench was complained of in respect of 35 out of the original 40 
transactions ; but, the appeal not having been pressed as to 
certain items and their Lordships not having called upon the 
respondents in respect of certain others, 19 transactions are all 
that need be canvassed in this judgment. The decree of the 
Division Bench will stand as regards the following items :—viz, 
I, 2, 4,6, 10, IB, 20, 21, 22, 23, 2), 32, 33,34, 39,40 Inthe 
case Of item3 3, 5, 8, 9 and 19 the decision of Stone J. in favour of 
the defendants has not been challenged. 

The course of dealing between the parties was that the plain- 
tiff firm acted as financiers to enable customers of the defendants 
to buy motor cars (or buses) on a system of hire purchase. The 
defendants being owners of a car would agree with their customer 
upon a prize. The customer would pay immediately one-third 
of the price, the insurance premium for a year andthe cost of 
the stamp forthe agreement in writing. The plaintiff firm would 


become purchasers of the car from the defendants by paying to * 


the defendants the remaining two-thirds cf the price (less an 
agreed commission) and would enter into a hire-purchase agree- 
ment with the customer whereby the customer on getting delivery 
undertook to pay to the plaintiff firm the amount of such two- 
thirds plus certain further sums (“charges”) by instalments 
within a year. 

Before May, 1929, the plaintiff firm had no representative 
or Office in Madras; and the transactions were entered into by 
the plaintiff firm’s Calcutta office receiving ‘from the defendants 
proposal forms, invoices, letters, &c, by post, and answering the 
same by sending cheques, &c., in like manner. In May, 1929, 
however, the plaintiff firm appointed one Ponting to act for 
them. The exact extent of his authority is a matter of some 
dispute between the parties, but a main object of his appoint- 
ment was to accelerate the carrying out of the transactions. 
Ponting would sign hire-purchase forms and authorise delivery 
to the defendants’ customers ; telegraphing to Calcutta the 
amount for which the plaintif firm’s cheque was required and 
posting the proposal forms, invoices, &c., to Calcutta, 

In December, 1930, the plaintiff firm stopped doing business 
with the defendants because of the matters row complained of. 
From the beginning in 1924, when the arrangement between the 
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parties for future business was made orally by Miss Thear (Mrs. 
Palmer) with the directors of the defendant company, it was 
expressly stipulated by the plaintiff firm that it would pay twe- 
thirds of the actual price to the customer and no more, and that 
the customer should pay not less than one-third of that price 
as a condition of the transaction being entered into by the plain- 
tif firm atal. The fraud charged by the plaint, so far as their 
Lordships are now concerned with it, is that the defendants, 
by the documents forwarded to the plaintiff firm, throughout 
represented that these stipulations were being observed, the price 
being stated at a Cefinite figure and the customer represented as 
having paid a deposit of a definite amount (not less than one-third 
of the price); whereas in certain cases the defendants :— 


(a) Had allowed a discount to the customer cff the nominal 
price and allowed him to set it off against part of the initial 
deposit, : 


(6) Had effected the same result by buying from the customer 
a used carat a price which was greater than any estimate of its 
value could justify. 


(c) Had forwarded the proposal form and other documents 
to the plaintiff firm after the customer had been allowed to use 
the vehicle for such a period that the transaction did not relate 
to a new car but to a used car of depreciated value which afforded 
no security to the plaintiff firm in respect of the hirer’s liability 
for the instalments. 


In all the cases to which these complaints relate loss has 
resulted to the plaintiff firm by reason that the hirers have failed 
to pay the instalments which they undertook to pay. The plain- 
(iff firm says that it would never have entered into any of these 
transactions had it been told the real facts at the time, In 
particular, and with reference to the initial deposit by the hirer 
of one-third of the price, its case is that for hire-purchase transac- 
tions such a stipulation was essential in view of the heavy 


' depreciation immediately involved when a new car is taken into 


use : unless a sufficient part of the price is paid on delivery of 
the car, atime may come when the birer by use of the car has 
caused more wear than he has paid for, and when the value of 
the car asa used car may seem no great bargain for the instal- 
ments which bave still to be paid, and be no good security 
therefor. 


The complaints above described under headings (a), (4) and (c) 


1 
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have reference to the transactions referred to in the plaintiff firm’s 
particulars by numbers as follows :— 
(a) 24, 25, 26. 
(4) (i) 7, 15, 27, 36, 38. 
(ii) 11, 12, 13, 14, 35, 37- 
. (c) 16, 17, 28, 30, 31. 
(a) That the defendants gave to their customer, the “hier” 
discounts in the three transactions mentioned under this head is 
not disputed. The price and the discount weie :-— 


Rs. Rs, 
Item 24 s eee 5,050 325 
Item 25... e. 4,450 302-4-0 
Item 26 ... vee 4,175 177-12-0 


In each case the discount being allowed against the initial 
„payment resulted not only in the plaiotiff firm paying more than 
two-thirds of the real price but also in the hirer paying less than 
one-third thereof. The trial Judge, being of opinion that the 
plaintiff firm would not have entered into the transactions but 
for the defendants’ representations on these points, gave the 
plaintif firm damages “onthe basis of what the plaintiffs have 
lost by entering into the transactions.” The Division Bench 
disallowed the plaintiffs’ claim altogether, being of opinion that 
the practice of “taking trade-in cars and allowing large discounts” 
was known to and winked at by those in charge of the plaintiffs’ 
Calcutta office and that the defendants must hr ve honestly believed 
that the initial deposit was its own concern. In their Lordships’ 
opinion the view taken by the trial Judge was correct. The 
evidence does not justify the opinion of the Division Bench that 
the plaintiff firm’s Calcutta office knew of these discounts and the 
evidence given on behalf of the plaintiff firm is sufficient to establish 
that the plaintiffs relied on the defendants’ representations as to 
price and as to initial deposit. Ponting’s knowledge of tl e practice 
“complained of is not proved, but their Lordships are of opinion 
that the evidence as to Pouting’s duties and authority makes it 
impossible to impute his knowledge to the plaintiff firm. The trial 
Judge in their Lordships’ opinion correctly understood and applied 
the law as laid. down in Derry v. Peek (1), with reference to actions 
for deceit. The only director of the defendant company to be 
celled was Mr. F. G. Luker, of whom the Division Bench said that 
“ he seems to know very little and remembers even less of the suit 
transactions”; but as Stone, J., who saw him in tbe witness box, 


(1) (1983) L. R. 14 App. Cas. 337, 
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wag of opinion that he gave his evidence very fairly and frankly and 
was a man of integrity, their Lordships desire to make clear that 
the fraud practised on the plaintif firm was not his work nor did 
he know of it at the time. The defendants’ evidence does not 
enable the individual responsible therefor to be specified in each 
case, but it is to be noted, even as regards the salesman responsible 
for carrying out each transaction, that in the view of Stone J. and 
in their Lordships’ view, the representations complained of were not 
made, so far as can be seen, with any intention to injure the plaintiff 
firm. The expectation was that each transaction would be carried 
out in due course, each birer fulfilling his obligations. But as 
Stone J. rightly held, the intention to deceive is not necessarily an 
intention to injure or to cheat, and ifthe defendants male to the 
plaintiff firm a statement as to price and deposit which they knew 
to be untrue, and did so with a view to the plaintiff firm entering 
into a purchase, there is a sufficient basis for an action of deceit, 
provided always that the plaintiff firm relied upon the statement. 
No doubt if it could be said that the statement made by the defen- 
dants was untrue but that the person making it did not appreciate 
that it was not the truth, this would be consistent with horesty and 
would ground no charge of fraud. But their Lordships cannot 
accept the suggestion that salesmen of motor cars would have any 
difficulty in appreciating the elements of falsity inthe representations 
complained of. Nor can they modify the resulting damages on the 
footing that though io the absence of misrepresentation the plaintiff 
firm would not have made the contract with the defendants or with 
the hirer which it did in fact make, nevertheless even if it had 
known the facts it would have entered into some other contract and 
thus lost money in any event. It is not known, for example, 
whether any of the hirers could or would have paid a deposit of 
one-third of the real price, or what effect such payment might have 
bad upon his subsequent action. It cannot be assumed that the 
plaintif firm would have been willing to depart from its well- 
considered terms—~at all events without making special inquiry as 
to the birer or asking for the defendants’ guarantee. 


(4) The cases in which complaint is made that by allowing an 
excessive price for a used car the defendants in effect gave to the 


_ hirer an allowance off the price, fall into two groups. In respect of 


the transactions numbered 7, 15, 27, 36 and 33 the Division Bench 
did not disagree with the trial Judge as regards the fact that the 
price allowed for the used car was such as to amount to the grant 
of a discount upon the price of the new car. In the cases numbered 
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II, 12, 13, 14, 35 and 37, however, the Division Bench were not 
satisfied that the price allowed for the used car was more than a 
fair price, at least in the opinion of the defendants, 

Their Lordships having examined these items in detail accept 
the view of the Division Bench in the case of No. 13, but in each 
of the other cases have arrived at the same conclusion as the trial 
Judge. In respect therefore of ro of the 11 cases coming under 
this heading the plaintiffs’ claim succeeds and the measure of 
damages must be the same as under heading (a). 

(c) The last group consists of five items. In the case of 
Nos. 16 and r7 Stone J. had found for the defendants, but as 
regards Nos. 28, 30, 3r he had given damages “on the basis of 
what the plaintifis have lost by entering into the transactions, ” 
The complaint here is that the defendants put forward to the 
plaintiff firm cars which had been for a considerable time in use as 
though they were rew care. The Division Bench, finding this to be 
the fact, held that the plaintiff firm could only be allowed damages 
to the extent of two-thirds of the depreciation on the value of the 
car. Their Lordships are of opinion that the facts in each of 
these five cases entitle the plaintiff firm to recover as damages 
whatever it has lost by reason of its entering into the transaction. 

The result is that as regards 18 out of the rg cases comprised 
in groups (a), (4), (¢) above the appeal succeeds. The plaintiff 
firm is entitled to damag2s andthe measure of damages in each 
case is that describe] in the decree of Stone J. by the words ‘fon 
the basis of what the plaintifis have lost by entering into the 
transaction.” Their Lordships will humbly advise His Majesty 
accordingly. 

As regards costs of the trial Court the plaintiff firm should get 
its ccsts calculated onthe amount ultimately to be decreed to it, 
but as against that should pay to the defendants one-half of the 
defendants’ cosis. The defendants, however, must pay the plaintiff 
firm’s costs of the appeal to the Division Bench and of this appeal. 
There will be no order with reference to the costs cf the examina- 
tion of Mr. W. H. Luker on commission. 

T. I. Wilson & Co.: Solicitors for the Appellants, 

Sanderson, Lee & Co.: Solicitors for the Respondents, 


S. P. K. Apfeal allowed. 
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Present: Lord Lhankerton, Lord Russell of Kiliowen, 
Lord Maugham, Sir Sidney Rowlatt and Sir Shadi Lal. 


. THE COMMISSIONER OF INCOME TAX, BENGAL 
v. 


THE MERCANTILE BANK OF INDIA, LIMITED 
AND OTHERS. 


[ON APPEAL FROM 1HE HIGH COURT OF JUDICATURB AT 
Fort WILLIAM IN BENGAL]. 


Income Tax - Revenus—Super tax and surcharge—Compantes’ reserves 
Accuinulated profits—Undistributed profits~Capitalisation—ZIssue of bonus 
debentures to share-holders in respect of share-holding— Redemption— Not 
taxable income, profits or gains received by share-holders— Imperial Act and 
Indian Act—Indian Income Tax Act (XI of 1922), 5 4; 8. 06. sub-section 7. 


The respondents as trustees of the late Sir David Yule weie assessed for 
super tax and surcharge by the Income Tax Officer for the year ending March 
21, 1932 in respect of Rs. 5,71,30,000 being the nominal amount of certain 
bonus detentures issued to them in respect of their share-holding io.certain 
companies in the year ending March 31, 1931. The deceased left a very 
large estate consisting substantially of holdings of shaies in 30 companies, 
with 20 of which only the present appeal is concerned, being the companies 
which issued the debentures in question. The circumstances under which 
the debentures came to be issued were that all the companies had very large 
accumulations of undistributed profits The respondents had to meet very 
heavy outgoings for duties both in the United Kingdom and in India in rela- 
tion to the estate of the deceased, and it was to provide funds for such duties 
that a scheme was devised whereby accurulated piofits would core into their 
hands and be available for the purpose of meeting such charges. The proposal 
was to capitalise the company’s reserves and make a distribution to share- 
holders in the form of debentures on redemption of which the funds required 
would be available. Oa the companies so issuing debentures to the respon- 
dents the Income Tax officer -assessed the respondents to super tax and 
surcharge for the year 1931-32 based on the financial year 1930-31 ın respect 


of the Rs. 5,71,30,000 received by them 10 1950-31. The material question for 


the purp6se of the present appeal being : s 


“The assessee being in his own name and through nominees the holder (a) 
of the whole share capital of companies as specified in the case and (b) together 
with two trustees in their individual capacity, of the whole of the share capital 


-of one company as specified : these companies being investment companies 


of the nature described in the cass: and the said companies having issued to 
the assessee by way of bonus, debentures which have subscquently been paid 
off through the transaction specified in the case........./guare, was there by 
these transactions any income, profis or gains which accrued or arose or 
were received by the asseasee, within the meaning of Section 4 of the Act.” 


Voit. LAV.) PRIVY COUNCIL, 


The High Court (Buckland A, C. Fa poser? and Panckridge FF.) decided 
against the Crown, 


Held: (1) as regards the point in issue there is no ground for disttnction 
between the Imperial Act and the Indian Act. 


Income Tax Commissioner v. Shaw, Wallace & Co , (1) and London County 
Council v. Attorney General (2) applied, 


(2) Capitalised profits are not income, profits or gains within the meaning 
of section 4, 


(3) The personal motive or purpose of the individual share-holders even 
whea they bold a controlling interest in the company is irrelevant, 1f in fact 
the company has capitalised the accumulated profit. 

Inland Revenue Commissioners v. Blott (3) and Commissioners of Inland 
Revenue v. Fisher’s Exccutors (4) foilowed. 

Swan Brewery Company Limiied v, Rex (5) distinguished. 

Dicta of Lord Sumner in Commissioners of Inland Revenue v. Fisher's 
Executors (4), referred to. į 

Privy Council appeal No. 34 of 1935 froma judgment of the 
High Court of Judicature at Fort William in Bengal dated the 
13th March, 1934, delivered upon a reference of question of law 
to the High Court by the Commissioner of Income Tax, Bengal, 
-under subsection 1 of: section 66 of the:Indian Income Tax Act, 
1922 (XI of 1922), 

The question of law arising in this case shortly stated is whether 
the respondents as trustees under the Will of the late Sir David 
Yule are liable to be assessed to super-tax in respect of certain 
debenture issued to them as share-holders in Indian companies 
as being income, profits or gainsin their hands witbin sections 
3 and 4 of the Indian Income Tax Act, 1922, and therefore 
- lable to be included inthe total income of the trustees for the 
purpose of super-tax under Chapter IX of the Act, l 


A. M. Dunne, E., C, Gavin T. Simonds K. C. and Reginald 
iils for the Appellant: The debentures issued by each of the 
20 companies referred to in the Statement ofthe case to the 


respondents as share-holders in each of such companies were. 


income, profits or gains of the respondents within the meaning 
of sections 3 and 4 of the Indian Income Tax Act, 1922, and the 
respondents were rightly assessed to super-tax in respect of them. 
The receipt by the respondents of the debentures so issued to 
them was a receipt of money or money’s worth. The debentures 


G) (1932) L. R. 59 1.'A. 206 (212) ; 55C. LJ. 386. , 
(2) [i901] A.C. 26. (2) [1921] 2A. C. 171." 

W) Li926] A.C. 395. j 
(s) [1914] A. C. 237. 
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so issued to the respondents being issued out of ‘the accumulated 
profits of the Company were not receipts of capitalin the hands 
of the Respondents. The procedure adopted by the company 
was not to capitalise the accumulated profits butto allocate and 
distribute them to the shareholders as income and not as capital. 
The Commissioner of Income Tax has found as a fact that the 
intention of the companies was not to increase their capital but 
to make a distribution of assets to the asscssee out of accumulated 
profils. The judgment of the High Court is erroneous in applying 
the principles laid down with regard to the construction and 
application of the Income Tax Statutes of the United Kingdom 
in the case of Commissioners of Inland Revenue v, Executors of 
Fisher (1) The High Court ought to have followed and applied 
the reasoning in the judgment of the Privy Council in the case 
of Swan Brewiry Company v. The King (2) by which it was bound 
and which was applicable to facts of the case and ought not to 
bave followed the reasoning of the decision in Commissioners of 
Inland Revenue v, Executors of Fisher (x), which was not applicable 
and by which it was not bound. Referred to. London County Council 
v. Attorney-General (3); Steele Bros. (4); Binney & Co. (5); 
Whitmore v. C. 1. R. (6); Commissioner of I. Tax v, Shaw 
Wallace (7) ; Mersey Docks Case (8); Roes Case (9). 

The Respondents did not and never were entitled to receive 
any income, profits or gains from the companies in respect of the 
transactions relevant to this case. ‘The reasoning of the House of 
Lords in Commissioners of Inland Revenue v, Blott (10) and Commis- 
stoners of Iniand Revenue v. Fisher’s Executors (1) is applicable to 
the words of the Indian Income Tax and is conclusive of this case. 
By thei: acts and resolutions in the year 1930r the companies 
definitely and irrevocably determined not to distribute the reserve 
funds as income but to impound them as income producing capi- 
tal and it is from these acts and resolutions alone that the intention 
of the companies is to be judged. There was no evidence to 
support the view expressed by the Commissioner that the inten- 

(1) [1926] A C. 593. (2) [1914] A. C. 231. 

(3) [1g0:] A. C. 26 

(4) (1924) 1 I T. C. 326; L. R. 2 Ran. 211. 

(5) (1924) I. L. R 47 Mad. 837; 1 I. T, C. 358. 
(6) (1925} 10 T. C. 645 (664). 

{7) (1938) L. R. 591. `A. 206 (212); 55 C. L. J. 286. 
(8) (1883) 8 App. Cas. 81. 


(9) (1924) 8 T. C. 613, 
{10) [1921] 9A C. i71 
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tion of the companies was not to increase their capital but to make 
a distribution of their assets to the respondents out of profits, 
The issue of the debentures did not constitute any liberation by 
the companies to the respondents of any part of the assets or pro- 
fits of the companies. In so far as there was any distribution by 
the companies it was a distribution of capital and not if income 
profits or gains. All that the respondents received was an acknow- 
ledgment or recognition by the companies ata future date or in 
certain events the companies would make the debenture holders a 
payment out of such property asthey then might have and tbat 
in the meantime they would pay interest and secure such pay- 
ments on their assets. Both before and after the issue of the 
debentures the profits and’ assets of the companies remained ia 
the possession of the companies which by their acts and resolu- 
tions had unequivocally and permanently impressed the same to 
the extent of the capitalisation with the character of capital. Be- 
fore 1931 the assets representing the reserve funds had been em- 
ployed as capital in the businesses of the companies and had been 
invested and earned income and by the resolutions of March 1931 
these funds had been permanently invested with the character of 
capital. The fact that the debentures or some of them were re- 
deemed in the year 1932-33 is irrelevant to any issue in this 
appeal. ` 


A M. Latter K. C., L. P. E. Pugh and J. B. Lindon for 
Respondents. 


Dunne K. C. replied. 
Their Lordships’ judgment was delivered by 


Lord Thankerton : This is an appeal from a judgment of 
the High Court of Judicature at Fort William in Bengal, delivered 
on a reference of questions of law by the Commissioner of Income- 
tax, Bengal, under section 66 (1) of the Indian Income-tax Act, 
1922 (XI of 1922). 

These questions of law arose in course of an assessment for 
supertax and surcharge made by the Incume-tax Officer upon 
the respondents, as trustees of the late Sir David Yule, for the 
year ending 31st March, 1932, in respect of Re. 5,71,30,000, being 
the nominal amount of certain bonus debentures issued to them 
in respect of their shareholding in certain companies in the year 
ending 31st March, 1931. The respondents appealed to the 
Assistant Commissioner, Calcutta, and, while the appeal was pen- 
ding, the Commissioner, of his own motion, made the present 
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reference to the High Court, asking the following questions of 
law, viz. :— 

“First Question.—The assessee being in his own name and 
through nominees the holder (a) of the whole of the share capital 
of companies as specified in the case, and (4) together with 
two trustees in their individual capacity, of the whole of the 
share capital of one company as specified: these companies 
being investment companies of the nature desctibed in the case: 
and the sail companies having issued to the assessee by way of 
bonus, debentures which have subsequently been paid-off through 
the transaction specified in the case tes... (quare) was there by 
these transactions any income, profits or gains which accrued or 
arose to or were received by the assessee, witbin the meaning of 
section 4 of the Act ? 

“Second Question—If any such income did arise, when did it 
so arise ? 

“Third Question—If any such income did arise, was ils 
quantum an amount. corresponding (a) to the full amount of the 
debentures or (4) to such part only as derived from the received 
and accumulated revenue profits of the companies, and excluding 
such part as derived from appreciated valuations of the companies’ 
investment-holdings ? 

“Fourth Question.—In the latter alternative, on what principles 
are the respective quanta to be accounted and ascertained ?” 

The parties were agreed in asking for the decision of the 
Board on the first question only. The facts are fully set forth 
inthe statement of the case by the Commissioner, but they may 
be summarised as follows :—~The late Sir David Yule died on 
the 3rd July, 1928, leaving a very large estate, which mainly 
consisted of holdings of shares in 30 companies, with 20 of which 
the present appeal is concerned, being the companies which issued 
the debentures in question. The Commissioner has divided 
these 20 companies into two groups; in the first group’ all the 
capital was ordinary share capital, wholly held by the trustees 
in their own name or through nominees, the trustees being the 
beneficial owners of all the shares, and the debentures were 
issued wholly in the name of the trustees. Inthe second group, 
the trustees and their nominees did not hold all the ordinary 
share capital, the other shares being held by others of the 30 
companies, and in one case, that of the Calcutta Discount Com. 
pany, certain shares were held by two of the trustees individually. 
In the case of each company in the second group an issue of 
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preferred ordinary shares was made to the trustees alone, 
and the debentures in question were thereafter issued to the 
trustees in respect of their holding of the preferred ordinary 
shares. i : 

For the purposes of the argument before their Lordships no 
distinction was drawn between the two groups of companies as 
regards the procedure under which the debentures came to be 
issued, and the procedure of the Calcutta Discount Company, 
Limited, was taken as sufficiently typical of the procedure of all 
the companies for that purpose. 

The following is an extract froma special resolution of that 
company passed onthe 3rd January, 1930, and confirmed on the 
22nd January, 1930 :— 

“a, That the capital of the company be increased by the 
creation of 725 preferred ordinary shares of Rs. roo each, and 
the same be issued to such persons as the secretaries may 
think fit. 

“(a) The preferred ordinary shares “shall rank in priority 
to the ordinary shares both as to dividend and repayment of 
capital, and shall carry the right to a non-cumulative dividend 
of such amount as may be declared by the company in general 
meeting, but so that the ordinary shares shall not be entitled 
to any dividend in any year unless and until at least 5 per 
cent. has been declared on the preferred ordinary shares for 
that year. The said preferred ordinary shares shall have no 
further right to participate in profits or surplus assets in a 
winding-up. 

"(5) The date from which such shares shall rank for diyidend 
shall be the rst day of January, 1930, or such later date as the 
secretaries shall think fit.” 

Of these 725 preferred ordinary shares, 629 were allotted to 
the respondents, as trustees of the estate of the late Sir David 
Yule, and the residue (96) partly to one trustee and partly to 
another. 

At the same time the Calcutta Discount Company, Limited, 
adopted a new article as article 126 of its articles of association, 
from which the following is an extract :—~ 

“r26. The company in general meeting may at any time and 
from time to time passa resolution that any sum not required for 
the payment or provision of any fixed preferential dividend and 
(a) forthe time being standing to the credit of any reserve fund 
or reserve account of the company, including premiums received 
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on the issue of any shares, debentures or debenture stock of the 
company, or (4) being undivided net profits inthe hands of the 
company, be capitalised, and that such sum be set free for dis- 
tribution, and be appropriated as capital to and amongst the 
preferred ordinary shareholders and ordinary shareholders res- 
pectively in the proportions in which they would have been entitled 
thereto if the same had been surplus distributable profits, and 
in such manner as the resolution may direct, and such resolution 
shall be effective ; and the secretaries shall in accordance with 
such resolution apply such sum in paying upin full any unissued 
shares in the capital or any debentures or debenture stock of the 
company on behalf of the shareholders concerned, and appropriate 
such shares, debentures or debenture stock, and distribute the 
same credited as fully paid-up amongst such shareholders in the 
proportions aforesaid in satisfaction of their shares and interests 
in the said capitalised sum, or shall apply such sum or any part 
thereof on behalf of the shareholders aforesaid in paying up the 
whole or part of any uncalled balance which shall for the time 
being be unpaid in respect of any issued shares of any of the said 
classes held by such shareholders or otherwise deal with such sums 
ag directed by such resolution.” 

' The following is an extract from minutes dated the rath 
March, 1931 :— 

“Calcutta Discount Co., Ltd. 

“Minutes of the Secretaries, dated the 14th March, 1931. 

“The secretaries having taken into consideration the financial 
position of the company and being satished that such position 
justified the distribution from the reserve fund of Rs. 1,45,00,000 
in the form of a special capital bonus free of income tax it was 
decided to recommend to the shareholders the payment of such 
a special capital bonus to be satisfied by the distribution among 
the members holding preferred ordinary shares in the company 
on the 24th March, 1931, of Rs, 1,45,00,000 of debentures carry- 
ing interest at 3 per cent. per annum from the first day of January, 
1931, in proportion to the number of preferred ordinary shares 
respectively held by such members. 

“The notice convening the requisite meeting having been pre- 
pared it was decided to issue the same to the share-holders, 

“Andrew Yule & Co., Ltd., 
“(Sgd.) J. Sime, 
“Managing Directoy, 
“Secretaries,” 


` 
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At an extraordinary meeting of the Calcutta Discount HS 


Company held on the 24th March, 1931, the following resolutions 1956; 
were passed :— f ‘The Commissioner of 

(1) That it is desirable to capitalise a sum of Rs. 1,45,00,000 rr 
being part of the amount standing to the credit of the reserve fund v. 
and accordingly that a special capital bonus of Ra. 1,45,09,000 free Thé a aero 
of income tax be declared and such capital bonus be applied on 
behalf of the persons who on the 24th day of March, 1931, were 
the holders of the 725 issued preferred ordinary shares of the 
company in payment in full for Rs. 1,45,00,000 of debentures of 
the company carrying interest at 3 per cent per annum from the 
first day of January, 1931 (and to be charged upon the whole 
undertaking of the company).” 

“(2) That to the above resolution the secretaries be and 
they are hereby authorised to create and issue such debentures as 
a special capital bonus free of income tax credited as fully paid 
and to distribute the same to the holders registered on the 24th 
day of March, 193t, of the 725 preferred ordinary shares in the 
company’s capital in proportion to the number of such shares 
held by them respectively in full satisfaction of such capital bonus 
as aforesaid.” 

The following is an extract from the minutes :— 

“Calcutta Discount Company, Ltd. 

“Minutes of the Secretaries, dated the 2sth March, 1931. 

“The resolution passed at the extraordinary general meeting of 
the company held on the 24th day of March, 1931, that it was 
desirable to capitalise Rs. 1,45,00,coo being part of the company’s 
reserve fund having been considered and it was decided to create 
and issue a series of debentures of a total nominal value of 
Rs. 1,45,09,c00 consisting of 28 debentures of Rs. 5,00,0c0 each, 
one debenture of Re. 4,00,coo and five debentures of Rs. 20,000 
each all carrying interest at the rate of 3 per cent. per annum 
and to distribute the same to the holders registered on the 2qth 
day of March, 1931, of the 725 issued preferred ordinary shares 
in proportion to the number of such shares held by them respec- 
tively in full satisfaction of the capital bonus. One debenture 
for Rs. 5,00,000 was thereupon sealed and directed to be registered 
with the registrar of joint stock companies and that on obtaining 
the registrar’s certificite the remaining debentures be sealed and 
issued.” T 


Lord Thankerton. 





Asa result of the foregoing prcceedings debentures of the 
Caleuttd Discount Company to the amount of Rs. 1,25,80,000 
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were issued to the respondents, the residue of the issue being 
allotted severally to the two trustees who each held a small 
quantity of the preferred ordinary shares. 

The debentures are dated 24th March, 1931, and the amounts 
secured were repayable .at latest on 31st December, 1940, and 
were repayable at the option of the company at any time after 
three months’ notice. 

The circumstances under which these debentures came to be 
issued are conveniently summarised inthe judgment of the High 
Court as follows :— 

“All the companies had very large accumulations of undistri- 
buted profits. ‘The actual figures are immaterial. The trustees 
had to meet very heavy outgoings for duties both in the United 
Kingdom and in India in relation to the estate of the deceased, 
and it was to provide funds for such duties that a scheme was 
devised whereby accumulated profits would come into their hands 
and be available for the purpose of meeting such charges.” 

In fact the debentures were all redeemed by the companies 
at various dates prior to the end of February, 1933, but the cru- 
cial date in the present question isthe date of the issue of the 
debentures. : 

The High Court decided against the claim of the Crown, 
holding that the case was governed by the principles laid down 
by the House of Lords in the cases of Jnland Revenue Commis- 
stoners v. Blott (1) and Commissioners of Inland Revenue y. Fisher’s 
Executors (2). They rejected an argument of the Advocate- 
General directed against the validily of the proceedings of the 
companies, upon the grouni that it was not open on the case as 
stated by the Commissioner, which proceeds on the footing that 
the transactions of the companies are unimpeachable. This argu- 
ment was not pressed at the hearing before their Lordships. 


The question being whether, by the transactions in question, 
any income, profits or gains accrued or arose to or were received 
by the assessees within the meaning of section 4 of the Indian In- 
come-tax Act, the Crown maintained (first) that the decisions in 
the cases of Blot (1) and Fisher (2) which were under the Imperial 
Income Tax Act, were not applicable, and that the decision of this 
Board in Swan Brewery Company Ltd, v. Rex(3) applied in the 
present case, and (second) that, in any event, the facts in the 


(1) [1921] 2 A. C. 171. 


(2) [1926] A‘ C. 395. 
(3) [1914] A. C: 231. 
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present'case rendered it distinguishable from the cases of Bloft (1) toes 
and Fisher, (2) in respect that the purpose of the transactions in 1936. 


the present cass was not a genuine company purpose, but for the The Commissioner of 
individual benefit of the controlling shareholders. a 

In the first place, their Lordships are of opinion that, as re- v. 
gards the point here in issue, there is no ground for distinction The Marana ee 
between the Imperial Act and the Indian Act. In JZncome Zax — 
Commissioner v, Shaw, Wallace & Co., (2), Sir George Lowndes, 4°74 Thankerton. 
in delivering the judgment of the Board, while expressing a 
genetal warning against treating questions under these Acts as 
in pari materia, said, “The object of the Indian Act is to tax 
‘income,’ a term which it does not define. It is expanded, no 
doubt, into ‘income, profits and gains’, but the expansion is 
more a matter of words than of substance.” This states com- 
pendiously the same view as is expressed in regard to the Imperial 
Act by Lord Macnaghten in London County Council v. Attorney- 
General (4). 

In the case of the Swan Brewery Company (5), the company 
had passed resolutions by which its capital was increased by a 
new issue of shares, and a portion of the accumulated profits stan- 
ding to the credit of the reserve fund corresponding to the amount 
payable on allotment of the shares was transferred to the credit 
of the share capital account, the new shares being then allotted 
as fully paid among the share-holders gro rata, It was held by 
the Board that these transactions were in effect a declaration of 
a dividend within the meaning of the Dividend Duties Act, rgoz,° 
of Western Australia, under section 2 of which the word “dividend” 
was defined as including “every profit, advantage or gain intended 
to be paid or credited or distributed among the membeis of any 
company”. In delivering the judgment of the Board, Lord 
Sumner, referring to the argument of the appellant company, 
said :—~ ` 





“The duty claimed is not, itis said, a duty on or in proportion 
to any advantage either to the company or the sharebolder 
measured by the increased stability of the company’s own position - 
or the increased facility to the shareholder in marketing his shares ; 
it is measured by and is levied upon the whole nominal value of 
the new shares allotted, which is not the same thing as the value 


(1) [1991] 2 A. C. 171. (2) [1926] A.C 395. 
(3) [1932] L. R. 591, A 206, (212); 55 C. L. J. 386 (91). 

(4) [1901] A. C. 26. 

(5) [igra] A.C, 23u 
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of the advantage distributed. Is this argument sound? Their 
Lordships agree with the Supreme Court of Western Australia in 
thinking that it is not, There can be no doubt that the new 
shares were distributed and.were not the same things asthe oli 
ones, They certainly were supposed to be advantages to the 
members of the company, none the les3 that the making of the 
issue was probably an advantage to the company also, In so 
flourishing a business doubtless they really were advantages. 
The new shares were credited as fully paid, and, what is more, 
they were fully paid, for after the allotment the company held 
£101,450 as capital produced by the issue of those shares and 
for that consideration, and no longer as an undivided part of its 
accumulated reserve fund. True, that ina sense it was all one 
transaction, but that is an ambiguous expression. In business, as 
in contemplation of law, there were two transactions, the creation 
and issue of new shares on the company’s pırt, and on the allottees’ 
part the satisfaction of the liability to pay for them by 
acquiescing in such a transfer from reserve to share capital as 
put an end to any participation in the sum of £101,450 in right 
of the old shares, and created instead a right of general participa- 
tion in the company’s profits and assets in right of the new shares, 
without any further liability to make a cash contribution in 
respect of them. In the words of Parker, C. Jọ, ‘Had the com- 
pany distributed the £101,450 among the shareholders and had 
the shareholders repaid such sums to the company as the price 
of the 81,160 new shares, the duty on the £101,450 would clearly 
have been payable. Is not this virtually the effect of what was 
actually done? I think it is’,” 

It is unnecessary to resume in detail the facts in the cases 
of Blott (1) and Fisher (2). lo Bloffs case (1) the company applied 
accumulated profits in satisfaction of the amount due on the 
issue of bonus shares, while in Aishes’s case (2) accumulated profits 
were similarly applied in respect of bonus debentures. In the 
latter case Lord Cave (at p. 400) states the principle of the decision 
in Bott's case (1) by quoting the opinion of Lord Haldane in that 
case, which was as follows :— 

“My Lords, for the reasons I have given I think that it is, as 
matter of principle, within the power of an ordinary joint stock 
company with articles such as those in the case before us to 
determine conclusively against the whole world whether it will 
withhold profits it has accumulated from distribution to its share- 


(1) [1921] 2 A, C. 171. (2) [1926] A. C. 395. 
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holders as income, and as an alternative not distribute them at 


all, but apply them in paying up the capital sums which share- 
holders electing to take up unissued shares would otherwise 
have-to contribute. If this is done, the money so applied is 
capital and never becomes profits in the hands of the share- 
holder at all. What the latter gets is no doubt a valuable thiog. 
But it is a thing inthe nature of an extra share certificate in 
the company.” 

The case of bonus debentures was held to be indistinguishable 
from that of bonus shares. Nor does it seem possible to 
distinguish the facts of the present case from those in Fisher's 
case (1), apart from the contention of the Crown that the real pur- 
pose of the transactions inthe present case form a relevant ground 
of distinction. ; 

The case of the Swan Brewery Company (2) was referred to 
in certain of the opinions in AJoff’s case (3). Lord Haldane (at 
P. 188) says — 

“There the transaction was in many respects analogous to 
that here. But the taxing statute was coucbed in very different 
language. . . . There were expressions in the judgment which 
may be construed as having gone rather further, and treated the 
payment made by the company as equivalent in substance to 
a payment by the company to the shareholders, and by them 
back to the company. It may have been s0, and without a 
fuller knowledge of the facts in the case and cf the local law 
than the report discloses, it is difficult to be quite sure about 
the point, but what is clear is that the wide character of 
the word ‘advantages’ was a primary consideration in what 
was said by their Lordships who took part in advising His 
Majesty, I therefore do not feel embarrassed by the decision in 
‘that case.” 

Lord Finlay (at p. 199) thought that the reasoning in the 
Swan Briwery Company case (2) was inconsistent with the decision 
of the House of Lords in Bouch v, Sproule (4). Lord Cave (at p. 
202) said that the decision in the Swan Brewery Company case (2) 
was no doubt fully supported by the definition clause in the Western 
Australia Act; but that, otherwise, he would hold it to be incon- 
sistent with Bouck v. Sprou'e(4). Lord Dunedin, who dissented in 
Blott’s case (3) stated (at p. 203) that the Swan Brewery Company 
case (2) was a decision upon an Australian statute in the words of 

(1) [1926] A. C. 395. (2) [1914] A. C. 231. ; 

(3) [r921] 2 A. C. 171. (4) [1837] 12 App. Cas. 385. 
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which if anything became an “advantage” it would fall within 
the tax. Lord Sumner, who also dissented in S/off’s case (1), and 
also delivered the judgment of the Board in the Swan Brewery 
Company case (2), was clearly of opinion (at p. 217) that what was 
said by the Judicial Committee in the latter case asto the effect 
in law and in business of a distribution of bonus shares, was 
part of the decision and could not be distinguished from Blo#t’s 
case (1). 

Having carefully considered the judgment in the Swan 
Brewsry Company case (2) and the varying views taken of it in 
Blots case (1), their Lordships are of opinion that the judgment 
must be regarded as having been primarily based onthe distribu- 
tion of the new shares being advantages within the meaning of 
the particular Act under consideration, while the further expression 
of opinion in the judgment rather regarded the transaction as 
involving, in substance, a distribution of accumulated profits 
among the shareholders and a repayment by them to the Com- 
pany, although the operation was in fact short circuited. For 
the purpose of the present question, their Lordships are clearly 
of opinion that the decisions under the Imperial Income Tax 
Act are more relevant tothe similar question under the Indian 
Income-tax Act, than a decision under the different terminology of 
the Western Australian Act. 

Lastly, their Lordships are clearly of opinion that the personal 
motive or purpose of the individual shareholders, even if they 
hold a controlling interest in the company, is irrelevant, if it is 
made out that the company has in fact capitalised the accumulated 
profits. It is sufficient to quote from the opinion of Lord Sumner 
in Zishers’s case (3), in the decision of which he concurred, as 
follows (at p. 411) :— 

“In any case desires and intentions are things of which a 
company is incapable. These are the mental operations of its 
shareholders and officers. The only intention that the company 
has is such as is expressed in or necessarily follows from its 
proceedings, It is hardly a paradox to say that the form of a 
company’s resolutions and instruments is their substance, At 
any rate, in the present case, there is no need to distinguish 
between form and substance in the transaction itself or to refer 
to desires or intentions, further than to examine what was 
done, for everything was carried out in plain terms and with- 


(1) [1921] 2 A. C. 371. (a) [1914] A. C. 231. 
(3) [1926] A. C. 395. 


Vou LXV.) PRIVY COUNCIL. 


out concealment. What the requisite majorities of the share- 
holders desired and intended is pretty plain too, but that is 
another matter.” 

Their Lordships are therefore of opinion that the first question 
of law referred by the Commissioner of Income Tax should be 
answered in the negative, that the judgment of the High Court 
should be affirmed, and that the appeal should be dismissed with 
costs. They will humbly advise His Majesty accordingly. 

Solicitor, India office: Solicitors for the Appellant. 


Nye Moreton and Clowes ; Solicitors for the Respondents, 
S. P, K. y Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice S. K. Ghose and Mr. Justice 
D. C. Patterson, 


MUSSAMAT SAIYADUNNESSA KHATUN AND OTHERS 
D. 


THE GAIBANDHA LOAN COMPANY. LIMITED .- . 
AND OTHERS.* 


Court-fee~—Plaint, valuation of—Larger of iwo reliefs claimed— Prayer Jor 
amendment of the plaint—Application to be considered on merits. — i 
A suit was instituted to set aside a certificate sale held by the Collector for 
arrears of cess on the allegation that the sale was fraudulently, brought about by 
defendant No.1. There was a further prayer that if the Court should decide 
that the sale was not liable to be set aside, a decree might be passed directing 
defendant No. 1 to return the properties to the plaintiff or failing that to pay a 
sum of 1 lac of rupees to the plaintiffs as compensation. The property in suit 
being a revenue paying Mahal, the plaint was filed “on a court-fee stamp of 
Rs. 1020, on Rs 15505-5 annas being to times the revenue, Rs 1550-86 pies. 
It was objected that stamp pald was insufficient and the Court decided that the 
plaintiffs should pay court-fee on 1 lac of rupees. On the gist May, 1934, 


* Appeal from Original Decree No. 198 of 1924 with Cross-objection, against 
the decree of S. Mukharji, Ea], Suordiaite Jats» of .Rangpur, dated the 21st 
and a3rd June, 1934. 
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plaintiffs put in a petition praying for time to pay the balance of court-fee and 
three weeks’ time was allowed till the aist June, 1924. On that date, the plaintiffs 
instead of paying the balance of court-fce filed a petition for amendment of 
plaint, The prayer was that they should be allowed to value their alternative 
claim for compensation at present on Rs. 16000 and if after hearing they were 
found to be entitled to the additional compensation then they might pray that 
they be allowed to get a decree for that excess amount by paying additional 
court-fea. It did not appear from the order of the Court, dated ‘the 21st June, 
1934 that it considered tho prayer on its merits. It understood the prayer was 
to reduce the amount of compensation. It held that the larger of the two reliefs 
would determine the value of the stamp and asked the plaintiff to supply the 
requisite stamp paper on 1 lac of rupees within a certain time. It also held that 
the plaintiffs’ prayer for amendment of the plaint by reducirg the amount of 
compensation could not be allowed : 


Held, that the Court had power to amend the plaint. 


That the Court had power to allow abandonment of part of the claim onthe 
part of the plaintiffs, or if the petition be treated as an amendment of the 
pleadings, the Court could order such amendment under order 6 rule 17 of the 
Code of Civil Procedure. Either of these things could be done at any time after 
the institution. The Court did not Icse that power by reason of the fact that the 
party had been allowed a certain time within which to file the court-fees. 


Midnapore Zemindari Company v. The Secretary of State for India (1) 
distinguished. 3 


Hafis Mahammad v, Saradindu Mukherji (2) iollowed. 


That it was open to the Court to consider the application for amendment om 
its merits and to allow tte plaintiffs to limit their claim for compensation to the 
amount of Rs, 16000 


That in the circumstances of the case it was not necessary to send bach the 
case to the lower Court for consideration of the application on its merits. 


Appeal by the Plaintiffs. 


Messrs. Brojolal Chakravarti and Birendra Kumar De for the 
Appellants. 


Messrs. Atul Chandra Gupta and Satish Chandra Sinha for 
Defendant No. 1 Respondent. 


Sir Saadulla for Defendant No. 2 Respondent, 
The following judgments were delivered ; 


S. K. Ghose, J. :—This isan appeal. by the plaintiffs and it 
arises under the following circumstances. The suit was for setting 


. aside a certificate sale Leld by the Collector for arrears of cess 
. on the allegation that the sale was fraudulently brought about by 
defendant No.1 in collusion with the peons of the Collectorate. 


(1) (1916) I L. R. 44 Cale. 352. 
(2) (1936) 40 C. W. N. 747. ; 


E 
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There is a further prayer that if the Court should decide that the- 


sale is not liable to be set aside a decree may be passed directing 
the defendant No. r to return the properties to the plaintiffs or 
failing that to pay a sum of one lac of rupees to the plaintiffs as 
compensation, Paragraph 8 of the plaint runs thus: “For the 
purposes of the jurisdiction of this Court this suit is valued at 
Rs, 1,00,000/- and the property in suit being a revenue paying 
Mahal, this plaint in this suit is filed by paying a court-fee of 
Rs, 1,020/- on Rs. 15,505-5as being 10 times the revenue thereof 
amounting to Rs. 1,550-8-6p per year, under Section 7 Clause 5 
of the Court-fees Act.” Thereupon the question of adequacy 
or otherwise of court-fees came up for decision and was consider- 
ed by the Subordinate Judge in his order dated the 17th May 
1934. He decided that the governing factor should be the larger 
„relief asked for which in this case was the alternative prayer for 
payment of one lac of rupees and he accordingly directed the 
plaintiffs to pay court-fees on one lac of rupees. On the 31st 
May 1934 the plaintiffs put in a petition praying for time to file 
the balance of the court-fees as ordered and 3 weeks’ time was 
allowed till the 2xst June 1934. On that date the plaintiffs instead 
of paying the balance of court-fees filed a petition for amendment 
which is printed at page 36 of the paper book. ‘The prayer was 
that they should be allowed to value their alternative claim for 
compensation at present on Rs, r6coo/-and if after hearing they 
are found to be entitled to additional compensation then they 
pray that they be allowed to get a decree for that excess amount 
by paying additional court-fee thereon, and they asked that the 
prayer Kha of the plaint might be amended accordingly. The 
order which the Subordinate Judge passed upon this petition on 
the 21st June 1934 does not show that he considered the prayer 
on its merits, but it is also clear that he understood that the 
prayer was to reduce the amount of compensation, The order 
runs thus: “In this case plaintiffs’ relief in the suit was for 
possession of the properly or compensation to the extent of one 
lac of rupees. The Court held that the larger of the two reliefs 
would determine the value of the stamp and asked the plaintiffs 
to supply the requisite stamp paper on one lac of rupees within 
. a certain time. The plaintiffs pray to-day for amendment of the 
plaint by reducing the amount of compensation. In view of the 
decision in the case of. Midnapore Zemindari Company v. Secretary 
of State for India (1), I think the prayer for amendment cannot 
(1) (1916) I. L. R. 44 Cale. 352. 
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be allowed. The petition is therefore rejected.” Upon that the 
plaintiffs filed a petition praying for further time to file deficit 
court-fees but this was rejected. Thereupon as the plaintiffs did 
not take any further steps the plaint was rejected on the 23rd 
June 193;. Against that order this appeal has been filed. 

The contention for the appellant is that the learned Judge 
below was wrong in thinking that in the present case he was 
bound by the decision in the case of Midnapore Zemindari Com- 
pany v. Secretary cf State jor India (1), and that what the plain- 
tiffs were asking for by the aforesaid petition of the zrst June 
1934 was to abandon a part of their claim which they are entitled 
to do at any time after the institution of the suit under Order 
XXIII rule r of the Code of Civil Procedure. Mr. Gupta for 
the respondent defendant No. rı on the other hand has contended 
that the decision in Midnapore Zemindary Company v. The 
Secretary of State for India (1) governs the facts of the present 
case. In that case a court-fee of Rs. roj- was paid in a suit 
purporting to be under section 111A of the Bengal Tenancy Act 
but the plaintiffs prayed for the declaration (a) that they were 
occupancy raiyats and (b) that the entry in the record-of-rights 
showing them as tenure-bolders was a nullity, the plaintiffs on 
being required to supply the deficit court-fee on the second relief 
claimed failed to do so within the time fixed by the Court and 
so the plaint was rejected under Order VII rule iz of the Code 
of Civil Procedure. Thereupon at the time of the argument 
before the High Court the Advocate for the appellants prayed 
for permission to have that prayer struck off and for restoration 
of the suit, The judgment of Sanderson C. J. shows that the 
Court agreed with the decision of the Judge below and held that 
he had no alternative but to reject the plaint under Order VII 
tule rr. Turning to the suggestion made in the High Court 
fur permission to have the prayer for consequential relief struck 
off Sanderson C. J. remarks as follows; “The learned Counsel, 
who appeared on behalf of the plaintiff, asked this Court to give 
the plaintiff leave to amend his plaint by striking out paragraph 
(b) of clause rz in his plaiat. In my judgment, he ought not to 
be allowed to do so for the reasons I have already given and this 
Court has no more power than the learned Judge when it is 
shown that the case comes within Order VII rule rr, This 
Court has no jurisdiction, the provision is mandatory, and this 
Court, just the same as the court below, is bound by that section 


(1) (1916) I. L. R. 44 Cale. 352. 
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which provides that under the abovementioned circumstances ms 
the suit shall be rejected.” It seems to me that this deci- 1937. 


sion takes it for granted that the order of rejection of the  Mussamat Saiya- 
plaint had already been made properly under Order VII rule dunnessa Khatun 
Ir for failure to pay the court-fees within the time allowed by The Gathandha Loan 
the Court. That being the case, it was not open to the Court Co., Ltd. 
to allow further amendment of the plaint. But in the present ç, K. Ghose, g. 
case the prayer for amendment was made actually before the “ak 
order rejecting the plaint was passed and before the time allowed 
by the Court for payment of the deficit court-fees had expired. 
The Court undoubtedly had power to allow abandonment of 
part of the claim on the part of the plaintiff, or if it be treated 
as an amendment of the pleadings, to order such amendment 
under order VI rule 17. Either of these things could be done 
at any time after institution. Surely it cannot be said that the 
Court bad lost that power by reason of the fact that the party had 
been allowed a certain time witbin which to file the court-fees, 
On the facts as mentioned above it seems to us that the 
present case may be distinguished from those in JAfidnapore 
Zemindart Company v. The Secretary of State for India(1) 
This is in conformity with the view which was taken in the 
case of Hafiz Mahammad v. Saradindu Mukherji (2) Mr 
Gupta has contended that case and a series of cases considered 
there may be distinguished on the ground that there the ques- 
tion was whether an insufficiently stamped plaint could be 
allowed to bs treated asan application to suein forma pauperis, 
But we do not think that this was the ratio decidendi, There 
also the plaintiff was allowed time by the Court to pay deficit 
court-fees. On the date fixed for such payment the plaintiff, 
instead of paying the deficit court-fees, applied for permission 
to continue the suit as pauper. The trial Court held it to be 
barred by the decision in the case of Mrs. Selima Sheeham v, 
Hafezs Mohammad (3) and so rejected the application and the 
deficit court-fees not being paid rejected the plaint, The order 
of rejection was undoubtedly justified by the provisions of Order 
VII rule rr. But the question arose whether the interposition 
of the application for permission to continue the suit there made 
any difference. It was held that when such an application is 
made, within the time allowed by the Court for payment of the 
(1) (1916) I. L. R. 44 Cale. 352, 


(a) (1936) 40C. W.N. 747. 
(3) (1932) 36C. W.N. 567. 
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deficit court-fees and befere the plaint is rejected, it is not 
obligatory on the Court to reject the application. In this case 
Mrs. Selima Sheeham w. Hafez Mohammad (3) cited above was 
considered and distinguished or not followed. In the present 
case having regard to the facts we prefer to follow the authority 
of the case Hafs Mohammad v. Saradindu Mukherji (z) and we 
must hold that the learned Judge below was not justified in 
holding that he was bound by the decision in Midnapore Zemin- 
dari Company v. The Secretary cf State jor India (3) to reject the 
plaintifis’ application for amendment. 

Mr. Gupta forthe respondent defendant No. 1 has contended 
that on the metits the application cannot be treated as one 
uoder Order XXII rule 1 because really the plaintiffs had not 
abandoned any part of their claim and that they were only 
putting the reduced valuation tentatively with a claim to future 
enhancement, if possible. It seems to us that this objection 
is not so important. If the application does not come under 
Order XXIII rule 1, it would come under Order VI rule 17 as 
being an application foramendment of the pleadings. The point 
is thatin either view, before rej:cting the plaint, the Court was 
entitled to consider the application on the merits, But as a 
matter of fact Mr. Chakravarti-appearing for the appellant in 
this Court has contended that the plaintiffs’ application was 
really meant to bean abandonment of a part of their claim by 
reducing the value of the alternative claim for compensation 
from Rs, one lac to Rs. 16,coo. Mr. Chakravarti has to admit 
that the language of the petition for amendment is at least clumsy 
from this point of view but he points out that in the lower Court 
the learned Judge himself understood the prayer to be one 
for reducing the amount of compensation and further that page 
40 of the paper book shows that the present appeal is also 
limited to the amount of Rs. 16,oco. Therefore there is no 
question that the plaintiffs are really asking to be allowed to 
limit the amount of compensation to Rs. 16,0co. The order 
rejecting the plaint being out of the way, it is open to the Court 
to consider the application and allow the plaintiffs to limit their 
claim for compensation to that figure. We consider that this 
should be done inthis case and it is not necessary, as was done 
in Hafis Mohammad v. Saradindu Mukherji (2) to direct the lower 
Court to consider the application again on its merits, In this view 


(1) (1922) 36 C, W. N. 567. ta) (1936) 40 C. W, N. 747. 
(3) (1916) 1. L. R. 44 Cale. 352. 
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we allow the appeal, reverse the order rejecting the plaint, and 
direct that the plaint be taken with the amendment as mentioned 
above. The plaint will be amended by inserting the figure 
Rs. 16,000 in place of r lac of rupees wherever that sum appears 
in the original plaint., On the question of costs Mr. Gupta has 
pointed out that the suit was filed so long ago as 1933. The 
plaint was once rejected for non-payment of court-fees and then 
revived: There is also a certain amount of laches on the part 
of the plaintiffs in the proceedings at which the defendants 
appeared, The defendant respondent No. r who appeared in 
this Court is entitled to his costs including the costs of the paper- 
book, if any, hearing fee in his case is assessed at ten gold mohurs. 

Sir Saadulla appearing for the defendant No. 2 in this Court 
has contended that he bas been made an unnecessary party. 
Whether he was an unnecessary party to the plaint is a question 
which we need not enter into. Ashe was madea party defen- 
dant in the trial Court we cannot say that he was made an unneces- 
sary party in this Court. Defendant No. 2 is also entitled to his 
costs from the plaintiffs hearing fee in his case is assessed at three 
gold moburs. 

Under Section 13 of the Court-Fees Act we direct a certificate 
to be granted to the appellants authorising them to receive back 
from the Collector the full amount of the court-fees paid on the 
memorandum of appeal in this Court. 

The cross-objection is not pressed and is dismissed without 
costs. 


Patterson. J :—I agree. 


ATM Appeal allowed : Cross-objection 
dismissed : Case remanded, 
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Before Mr. Justice S. K. Ghose. 


DINAJPUR SAMABAYA BANK LIMITED 
v. 
BENOY BHUSHAN MUKERJEE.* 


Cc-operative Societies Act (IT of 1912), section 43—Bengal Government Rules, 
Rule 22 Clauses 1, 6~Scope~ Proceedings for arbitration-~Non-member a 
party—Amward—Proceedings, if ab initio void—Furisdiction—Suit in a 
Civil Court, challenging the award= Maintainability. 

Where proceedings for arbitration started with a dispute between the com- 
mittee and a member, jurisdiction would not cease simply because a non-member 
was also a party to the dispute and the proceedings before the arbitrator are not 
ab-initio void. 

The plaintiff, an Inspector of Co-operative Societies, was a surety toa debt 
contracted by defendant No. 2 from defendant No. 1 Bank. The debt not being 
paid the Bank filed a dispute and the plaintiff forwarded it recommending arbi- 
tration under the Act but subsequently challenged by an endorsement on the 
back of summons as to jurisdiction of the arbitrator 1 

Held, that the plaintiff by his conduct has brought hiorself within the scope of 
the Rules framed under section 43 of the Co-operative Societies Act and that the 
subsequent suit brought by him challenging the award and jurisdiction of the 

arbitrator, at a time when the defendant No. 1’s ‘claim is barred by limitation, is 

barred under Sub-rule 6 Of Rule 22. 

Appeal by the Defendant No. r Divajpur Samabaya Bank 
Limited. 

Suit for recovery of damages after declaration that the award 
given by the arbitrator appointed by the Registrar, Co-operative 
Societies and the proceedings under the award‘in Execution Case 
are void and without jurisdiction. 

The material facts and arguments will appear from the judgment. 

Mr T. P. Das and Mr. Mihir Kumar Sarkar for the 
Appellant. 


Mr. Gopendra Nath Das for the Respondent, 
The following judgment was delivered by 


S. K. Ghose J. This appeal arises out of a suit for recovery of 
damages after declaration that the award given by the arbitrator 


* Appeal from Appellate Order No. 297 of 1936, against the order of Nishi 
Kanta Banerjee, Esq , Subordinate Judge, 1st Court, Midnapore, dated the asth — 
April, 1936, reversing the order of Nezamuddin Ahmed, Esq , Munsiff, rst Court, 
Contai, dated the 25th January, 1936 and remanding the case to the, Court of 
first instance, 
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appointed by the Registrar Co-operative Societies and the procee- 
dings under the award in Money Execution Case No. 319 of 1935 
in the first Court of the Munsiff of Dinajpur is void and without 
jurisdiction. There is a prayer for permanent injunction restraining 
defendant No. 1 Dinajpur Samabaya Bank Ltd., from executing the 
award. ‘The plaintiff was an Inspector of the Co-operative Societies 
at Dinajpur in 1932-31. Defendant No. 2, since deceased, took a loan 
of Rs. roo from the defendant No. 1, Samabaya Bank, by executing 
a simple bond and the plaintiff jxined therein as surety. Defendant 
No. 2 having failed to repay the debt the Bank filed a dispute 
« which the plaintiff himself forwarded to the Assistant Registrar with 
the recommendation that an arbitrator should be appointed. On 
that recommendation an arbitrator was appointed and he served 
summons upon the plaintiff as well as upon defendant No. 2. 
Neither of these two persons having appeared the arbitrator gave 
an award exparte on 3rd October 1931. The award was jointly 
against plaintiff and defendant No. 2. As neither-of them made any 
payment in accordance with the award defendant No.1 filed the 
award in the Munsifi’s Court at Dinajpur, and in execution thereof 
attached the pay of the plaintiff. Thereupon the plaintif has 
brought the present suit. The suit is contested by defendant No. r. 
The defence raised a preliminary issue, namely that the suit is not 
maintainable in a Civil Court, The trial Court held in favour of 
the defence and dismissed the suit. On appeal the lower appellate 
Court took a different view, reversed the decision of the first Court 
and remanded the suit for trial on the merits. Hence the second 
appeal by defendant No. 1. 

The first point is that section 47 of the Code of Civil Procedure 
is a bar to the suit, I am not impressed by this point in support of 
the appeal. The plaint contains a prayer for injunction and damages 
which are outside the scope of section 47. Moreover, the plaintiff 
calls into question the reference to the arbitrator which resulted 
in the award, one of his grounds being that he is not a member of 
the society. On the other hand, the award, on the face of it, is not 
void for want of jurisdiction and therefore the question as to want of 
jurisdiction is not for agitation in the executing Court : dmaladala 
Dasi v. Sarat Kumari Dasi (1). 

The really important question on which the fate of the appeal 
turns is whether the plaintıf has brought himself within the scope 
of the rules framed under section 43 of the Co-operative Societies 
Act. Under rule 22 sub-rule (6) the award under the circumstances 


(1) (1931) 54 C, L. J. 593. 
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is not liable to be called into question in any civil or revenue court 
and shall be, in all respects, final and conclusive. The question is 
whether this applies to the plaintif. The first Court pointed out 
that whether the plaintif bea member or not he did, in fact, 
submit to the jurisdiction of the arbitrator. The learned Advocate 
for the plaintiff respondent has contended that merely because the 
plaintiff consented to arbitration, that would not confer jurisdiction 
where, in fact, there was want of jurisdiction ad initio : Rajlahshmi 
Dases v. Katyayani Dasee (2), But in the present case it cannot be 
said that there was want of jurisdiction ad initio since the proceed- 
ings started with a dispute between the committee and a member , 
and jurisdiction would not cease simply because a non-member was 
also a party to the dispute. Rule 22 Sub-rule (1) is in accordance 
with section 43 Sub-section (2) clause r(e) of the Act, The 
plaintiff is an Inspector of Co-operative Societies and there is 
nothing to show that he is excluded from the definition of an 
officer under section 2 clause (d) of the Act, For the plaintiff 
respondent it is contended that the dispute originally was not 
between a member on the one hand and the plaintiff as an officer 
on the other. But the dispute has developed into one between the 
plaintiff as an officer on the one hand and the committee and also 
a member, namely, defendant No. 2 on the other. Inany view of 
the matter it seems to me that it would not be right to say that the 
proceedings before the arbitrator were ad initio void for want of 
jurisdiction. So the question is whether the plaintiff -by his conduct 
submitted to that jurisdiction. In the first place, it is found that 
when the dispute was filed before the plaintiff himself he wrote 
upon it “ Auditor may be appointed arbitrator, recommended. ” 
It was on that recommendation that an arbitrator was appointed. 
It is not shown that the plaintiff as Inspector was bound to make 
such a recommendation, that he was bound to refer the matter to 
the Assistant Registrar or even to suggest the appointment of an 
arbitrator. But he did these things. Then when he received the 
summons from the arbitrator all that he did was to write on the 
back of the summons that was served on him that the arbitrator 
had no jurisdiction to decide the dispute against the plaintiff. The 
Munsiff points out that the plaintiff being a responsibla offizer of 
the department ought to have known how to file an objection under 
the rules and the alleged note on the back of the summons would 
not be considered inthe arbitration proceedings. On the other 

hand, after the award was made in 1931 the plaintiff took no further 


(a) (1919 L L. R. 38 Cale. 639. 
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steps and, asthe Munsiff points out, he bas brought a suit ata 
time when defendant No. 1 cannot get any remedy in the Civil 
Court as his claim is barred by limitation. I think the learned 
Munsiff was right in distinguishing the case of Zhe Dacca Co- 
operative Industrial Union Lid, v. Dacca Co-operative Sankha Silpa 
Samity Lid, (1), fromthe facts of the present case. Halsbury’s 
Laws of England (Lord Hailsham’s and Edition, Vol. 15) page 376 
Article 696 lays down as follows: “The parties to a dispute 
in a registered society or branch may also by consent, unless 
forbidden by the rules, refer the dispute to the Chief Registrar, 
and where the rules direct a reference to justices may, by con- 
sent, refer the dispute to the county court.” In the present 
case the dispute as filed by the secretary of the society was 
undoubtedly a dispute as against the original debtor as also the 
plaintiff as surety. The plaintiff by his conduct undoubtetlly 
showed that he was submitting to the jurisdiction of the arbitrator 
and it was he who was responsible for the appointment of an 
arbitrator and although at a subsequent stage he noted that 
the arbitrator bad no jurisdiction to decide the dispute against 
him he did this in such a perfunctory manner that the arbitrator 
did not take any notice of it. In these circumstances it seems 
to me that the plaintiff has himself within the scope of rule 
22......and sub-rule (6) of that rule would bar the present suit. 
The question whether the provision is stra vires has not been 
agitated and need not be gone into, 

I, therefore, allow the appeal, reverse the order appealed against 
and restore the judgment of the trial Court. 

The appellant is entitled to his costs in this Court as also the 
costs incurred by him inthe lower appellate Court, hearing-fee in 
this Court being assessed at three gold mohurs, 

D, K, R, Appeal allowed, 


(1) (1939) 27 C W. N. 843. 
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GRISH-CHANDRA SEN 
D. 
BENARASI LAL MARWARI" 


Contract —Original decree, adjustment of—Remission— Partial satisfaction 
of decree—Stipulation to execute decre: on default of payment of the 
instalment within a fixed date—Default—Indian Contract Act (IX of 1572) 
Sec. 74—Penaliy—Whoie amount of the original decree, if can be executed. 


An adjustment of a decree provided that it would be satisfied on payment 
of a less amount than that originally claimed, that the judgment-debtor would 
pay a portion immediately and the balance within a fixed date, that on default 


~ thë money would be realized by execution : 


On default being made the entire amount of the orignial decree was claimed. - 
in execution, fs 
Held, that there being no express stipulation that in case of non-payment 


of instalment the amount remitted would not be allowed, the whole amount 
of the original decree cahnot be claimed in execution by way of penalty. 


Appeal by the Judgment debtor. 

Application for execution of decree, 

The material facts will appear from the judgment. 
Mr. Purusottam Chatterjee for the Appellant, 

Mr. Dhirendra Nath Sarkar for the Respondent. 

The following judgment was delivered by 


S. K, Ghose, J:—In this matter the question is what was the 
contract between the parties. This depends upon the meaning 
of the terms of adjustment of the decree. The adjustment runs 
as follows :—“With respect to the, execution of this decree, it 
is this day agreed that the decree will be satisfied on payment 
of Rs, 375. Ido pay Rs, 225 cash this day, Rs. 150 is left to 
be in arrears, I shall within Falgoon 1340 B.S. pay up this 
amount with interest at the rate of Rs. 1-6 as per cent per 
month and shall take back this decree and the registered docu- 
ment. If I do not pay this money you will realise it (this 


*Appeal from Appellate Order No 312 of 1936, against the order of S. K, 
Ganguli, Esg., District Judge of Bankura, dated the 21st March, 1936, reversing 
the order of K. M. Islam, Esq., Munsiff, rst Court, Bankura, dated the goth 


January, 1936. - 
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decree) by execution”, The controversy is as to the last clause. 
The learned Judge below differing from the Munsiff has held 
that it means that the, entire amount of the original decree 
would be realised. Inthe cases upon which he has relied there 
was no difficulty, because it was expressly stipulated that in case 
of non-payment the amount remitted would not be allowed. In 
the present case there is no such expression. On the contrary 
it is pointed out that Rs. 225 was paid in cash at the time of 
adjustment. The clause in question is consistent with the view 
taken by the Munsiff, namely, that it refers to the amount after 
adjustment. I therefore allow the appeal, reverse the order of the 
District Judge and restore that of the Munsiff. 


There will be no order as to costs either in this Court or in the 
Lower Appellate Court. 
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D. Ke Re Appeal allowed, 


PRIVY COUNCIL. 


Present; Lord Roche, Sir Shadi Lal and Sir George 
Rankin. : 


R. T. RANGACHARI 
Da 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


{On APPEAL FROM THX HicH Court oF JuDICATURE 
„AT Manpras.] 


Grant of invalid pension to a Government Officer by a competent authority—~ 
Removal of such Oficer from service by the successor in office long after he 
ceased to be in service—Government of India Act (1919), section 95B, 
effect of and right to enforce rules—Dismtssal from service by an authority 
subordinate to that by swhich a person is appointed, if legal—Offcer thus 
removed, tf entitled to complain. i 


A Government Officer (a Sub-Inspector of Police) ceased to be in service after 
being granted an invalid pension. But the successor in office of the officer who 
granted the pension removed him from service after a further report in the 
matter. It appeared also that the authority who dismissed the officer was 
subordinate to that who appointed him ; 


Held (onan action brought by the Sub-Inspector) that after Government 
Officials duly competent and duly authorised in that behalf have arrived honestly 
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at one decision, their successors in office, after that decision has been acted upon 
and is in effective operation, purport to enter upon a reconsideration of the 
matter and to arrive at another and totally different decision, the person against 
whom such an action is taken suffers a wrong thereby and is entitled to 
complain, 

An order removing a perscn from service ata time when he had for some 
months duly and properly ceased to bein the service isa mere nullity. 


That the dismissal of a person by an authorily subordinate to that by which 
he was appointed is bad and there can be no _question of delegation of such 
authority to the subordinate authority. 


So the dismissal by an authority who is prohibited by a statute from making 
it isin contravention of the statute and such a dismissal being illegal and 
improper, a declaration to that effect can be made by a Civil Court. 


Held (on the facts of the present case) that having regard tothe lapse of 
time and‘also having regard to the tealth of the appellant, he cannot now be 
restored to his office and the matter of pension having rested with Government, 
no declaration was made by the Lordships in this appeal. 


Section 96B of the Government of India Act of 1919 does not confer a right 
of action to enforce rules made thereunder. This section also does not impliedly 
repeal the provisions of the Pensions Act or renders it inapplicable. 

Privy Council Appeal No, 14 of 1936 against the judgment of 
the High Court of Madras. 


J. M. Parikh and S. R. Abdul Majid for the Appellant, 
R. T. Rangachari: In this case there is no dismissal and I am 
not relying upon dismissal but the plea of the Crown was that 
the charges were pending and that the plaintiff was properly dis- 
missed. Mr. Justice Waller holds that section 32 (2) of the 
Government of India Act, 1919 is an answer to the plaintifi’s suit, 

[Sir George Rankin : Under the Peninsular and Oriental Steam 
Navigation Company's case (1), and the otLer decisions as to the 
meaning of section 32, you could not sue the East India Company 
for anything that was an act of state. Consequently Mr. Justice 
Waller says that in this case you cannot sue the Government, but 
I suppose that the question there depends entirely upon whether 
this isa suit for breach of contract? | 

Yes, my Lord. 

[Sir George Rankin: If it is a suit for breach of contract, 
and not for tort, it may be that that line of reasoning will not 
hold.] _ 

That will be my Saadik 

[Zord Roche : There must have been a number of cates about 
the matter. ] 


(1) (1861) 5 Bom. H. C. R. App. 7. 
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[Sir George Rankin : The cases are cases which said that be 
fore the Government of India Act that man was employed at 
pleasure, and for that reason no action lies, and for that reason, 
no doubt, no action could have laid against the East India Com- 
pany too, but that does not affect the position under section 32.] 


Or under section 96, Mr. Justice Waller says that a suit of 
this kind could not have been brought against the East India 
Company and cannot now be brought against the Secretary of 
State. Thatis wrong inlaw. If your Lordships come to the con- 
clusion that this isa matter of contract, then a suit could have 
been brought against the Secretary of State, 


[Zord Roche : That is the whole question. If it is an office held 
at pleasure, there is no contract in the ordinary sense at all, or 
at least not an enforceable contract: it is not an actionable 
contract in respect of which a suit for wrongful dismissal 
would lie.] 

There is not a single case in which it has been held that the 
East India Company could not be sued in respect of a contract, 
This is a contract and being a contract an action could have been 
brought against the East India Company as well as against the 
Secretary of State. The Peninsular and Oriental Steam Navigation 
Company's case (r) is a'case of tort. 

Lord Roche; Iwas going to ask you whether you have come 
‘across a case in which a servant sued for being dismissed ?] 

‘I think the old East India Company used to have a lot of 
regulation which I have not got. ‘ 

[Sir George Rankin: There are any amount of cases where 
people have brought suits against the old East India Company 
and even against the Government where it has been said “You 
are a servant at pleasure and therefore no action lies”, that is 
‘to gay, you have got no merits; not that you are wrong in form, 
but that you have no merits, There are plenty ‘of those cases, ] 

If on the construction your Lardships once come to the 
conclusion that in the present case the contract is at pleasure with 
no qualification, then that is the end of the matter. 


[Zord Roche: In order that I may gather what the scope of 
your argument will be, are you going to rely upon breach of 
statutory rules as an independant cause of action ?} 

My submussion would be that this isa contract the terms of 
which are those as stated in the Rules, and therefore, if there is 


(1) (1861) 5 Bom, H.C. R. £, 
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a breach of it, it would be auc done against the terms of 
the contract. f 

[Zord Roche: That is contract. Thatis not independent of 
the contract. ] 

The declaration ‘prayed for is that . the e plaintif. was wrongfully 
dismissed., It isset outin para.. 19». The Thaim for damages was 
given up in the. Court below. 


_ [Sir George Rankin: ` If we come to the, conclusion that there 
was a contract other than one involving a liability to dismissal 


at pleasure, and that an action will lie against the Secretary of 
State in respect of a breach of that contract then even if you do not 
insist upon your claim for damages, if you are entitled to a declara- 
tion on the footing of being entitled to damages, you do not want 
the fact that you do not claim damages to be used against you 
on the question of the declaration. Is that the position ?] 

Yes, my Lord. My contention is that Rule 351, under sub- 
section 4 of section 96(B) has been confirmed and validated by 


‘Parliament, and that has introduced into the contract of service 
‘a term which includes the grant of a pension. Therefore the 


servant could only be deprived of the pension under Rule 
351. My submission is that when the Act was passed, not 
before that, all the Rules became part of the contract. [Goulds 
case (1) ]. 

My submission is that wherever there is a cohtract, and there 
is a breach of that contract, an action lies against the Secretary 


-of State: [Peninsular and Oriental Steamship Navigation Coy’s 


case (2) ; Secretary of State v, Shreegobinda Chaudhury (3). 

[Zord Roche: I should think that that is right, if you can 
find the word “contract? to meaning a contract which is 
enforceable. | 

That is the next step. A breach of it by an Officer of the 
Government in his executive capacity is not an'act of State or 
a Sovereign act as the Court below has held. The substance 
of an act of state is that-it must be an act done by even the 


' Officers of the Government in relation to people who do not even 


owe temporary allegiance to the Crown. Lord Atkin has clearly 
defined an act of State in Zshugdayi Eleko v, Government of 
Nigeria (4). It was an error of the learned Judges below to say 

(1) [18,6] A.C. 575. 

(2) (1861) 5 Bom. H.C. R. App. 1. 

(3) (1932) 1. L. R. s9 Calc. 1289 (1299). 

(3) [1931] A. C. 662 (671). 


Von. LXV.] PRIVY COUNCIL. 


that this was an act of state (refers to the authorities collected in 
Sir Courtney Liberts Government of India and Edn, (1907) at 
P- 154, Ch. 3 ; “Digest of Statutory Enactments relating to the 
-Government of Intia. Part 1.” Section 20 “Indian Appointments’.) 
(Refers to cases cited in Ram Das Hasra v. Secretary of State 
(1) and to Shenton v, Smith (2) and Gould v. Stuart (3); Young 
v. Waller (4); Young v. Adams (s).' Under Section 96 (B) sub- 
section (2) there is no power to make any rule which will go so 
far as to oust any jurisdiction of the Court. I submit that the 
Secretary of State for India is not empowered, in making rules as 
regards the matters mentioned in sub-section (2), to make, either 


directly or indirectly, a rule which might affect the jurisdiction. 


of the Court. The effect of sub-section (4) is that, asthe old 
rules were confirmed, they becam2 rules having legal effect, that 
is they became part of the statutory law, and should be given 
full effect. The effect as regards the pension is this; that the 
whole of the rules, having become part of the statute, the statute 
law for the time being becomes as if it were incorporated in the 
contract, and they are all terms of the contract. Sub-section (4) 
of Section 96 (B) of the Government of India Act brings in Rule 
351 of the Civil Service Classification Rules, and makes it part 
of the contract. Rule 351, being made-part of the contract by 
Section 96 (B), makes the right to pension on those terms part 
of the contract so as to introduce the jurisdiction of the Court 
over the contract, under the provisions that have been made. 
.As regards Section 95 (B) sub-section 1 my submission is that, 
being a pensioner at the time and having retired, I am not on 
service, and, therefore,I do not come under Section 96 (B) and 
“service during pleasurc” does not apply to my case. 

[Zord Roche: You say that he was not on service and, there- 
fore, it is immaterial whether his appointment was at pleasure or 
not when he was in service]. 

Yes. I submit that the whole scope of the section should be 
taken into consideration, and that all words, expressions, phrases 
and sentences must be given effect to as far as it is possible. The 
construction adopted by the Court below that the words “at 
pleasure” is not affected by anything in Section 96 (B) is erroneous, 


(1) (1912) 18C. W.N. 106 (110). 
(2) [1895] A. C. 229 (234). 

(3) [1896] A.C. 575. 

(4) [1898] A.C, 661 (664). 

(5) [1893] A. C. 469. 
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I submit that those words have such a limitation of qualification 
as may be put upon them by the provisions of the Act and the 
rules thereunder, s 

[Zord Roche: You say thatitis a qualified holding at plea- 
sure, that it is qualified by certain conditions restraining the. 
exercise of the pleasure.] 

Yes. The Public Servants (Enquiries) Ack, 1850 does not apply 
to all Civil Servants, it bas a limited application, it applied only 
to Gazetted Officers appointed by the Government. It does ‘not 
apply to Officers appointed by authorities subordinate to the 
Government. After the words “within the scope of his duty,” sec- 
tion 96(B) sub-section x says “but no person in that service may be 
dismissed by any authority subordinate to that by which he was 
appointed.” The appellant was appointed by the Inspector General 
of Police and dismissed by the Deputy Inspector General of Police, 
My submission is as sub-section (r) is introduced with the word 
“but,” the interpretation is that, subject to the provisions of the 
Government of India Act and of the Rules, he holds office during 
pleasure, but the dismissal must be by the authority which has 
appointed him. 

[Zord Roche : There seems to be a good deal in the conten- 
tion that if there is an express provision that the person in ser- 
vice may be dismissed only by authority as high as the one which 
appointed him, and not by any lower authority, a general power 
in the superior to delegate to the subordinate cannot apply to wipe 
that out, or you would simply get it wiped out. There is no find- 
ing here, that there was in this case an express delegation of 
the power to a subordinate ?] 

No. Not express. 

[Sir George Rankin : Here the Secretary of State has given the 
power to Local Governments, and the Local Government has given 
the power to dismiss to Deputy Inspector Generals. Those rules 
were produced to the Court. You say that the saving : “ Subject to 
the provisions of this Act and of rules made thereunder,” stops at 
the word “duty” and that thereafter you get something that is anti- 
‘thetic, and is not modified by the opening words of the sub- 
section. | 

Yes, ' 


[Sir George Rankin: And you have this further in your favour, 
that in the second part of the sub-section the words are repeated ; 
“except åo far ashe may provide by rules to the contrary,” so 
that from the word “and” down ‘to the end of that sub-section it 
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is clear enough that it is not subject to the opening words of the 
section. | . 
Yes. My Lord. I submit’ that this clanse which is introduced 
by the word “but” must affect the previous part of the section. 
[Zord Roche : You say that ycu were not dismissed by anybody, 
“but you were invalided out. It may not be necessary to decide 
this.] aes 


That is so, but this is on the alternative argument, Section 


96 (B) sub-section r says “Subject to the provisions of this Act- 


and the rules made thereunder,” and the legislature says “Never 
mind what the provisions may be, either of this section, or of any 
other parts of the Act, and also never mind what rules may be 


nade under the Act, itis the intention of the legislature that no’ 


person inthat service may be dismissed by any authority subor- 
dinate to that by which he was appointed.” 

That is my submission. 

[Sir George Rankin : The two provisions that say that he is to 
hold office at pleasure, and that he may be employed in any man“ 
ner required by a proper authority, is made better for him by the 
tules made under the Act, but the other provision in his favour, 
that he is not to be dismissed by any lower authority than that by 
which he is appointed, is not capable of Sai altered against him 
in any way.] 


In other words I submit, first, that on the construction of Sec- 
tion 96 B (6) the existing Rules, when they were declared to be 
duly made and confirmed, acquired legal effect : before the passing 
of the Act they had no legal effect : secondly, that the jurisdiction 
of the Court is not mentioned in the part of the Act dealing with 


Section 96 B: and if it had been the intention of the legislature: 


to limit the jurisdiction of the Court, it would have said so, as 
it has done in other parts of the Act, Under Section 96 B (2) 
the Secretary of State is not given any power to make any Rule 
which would limit or oust the jurisdiction of the Court. The 
Rules made under sub-sections 4 and 2 stand on the same footing. 
The Pensions Act, 1871, does not apply, as it is inconsistent, be- 
cause in the first place it deals with a pension which was not 
legally enforceable at the time it was passed, and if it is construed 
to include the pension in the present case, which I submit became 
legally enforceable there would be inconsistency. Both Courts 
have said that my dismissal was wrongful, but that they could 
not make a declaration, because under Section 6 of the Pensions 
Act, if they were to make a declaration it would effect the liability 
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da of the Government to pay the pension. The word “liability” in 


1936. that section must mean a legal liability which can be enforced in 
R. T. Rangachari ina Court of Law. Granting me a declaration that my dismissal . 
The Secretary of Was wrongful would not throw upon the Government a legal 
Sa r india liability which could be enforced by the plainttf. Iam making 
BAL no claim to a pension in any shape or form, I only want a declara- 
tion, [Refers to Fischer v, Secretary of State for India in Council 
(1); Baroni v. Secretary of State for India (2); Secertary of State 
Jor India v. D’Attaids (3); Bimalacharan Batabyal v. Trustees 
Jor the Indian Museum (4)]. In England the Courts have held 
that the service is atthe pleasure of the Crown and that no 
action would lie for dismissal because it is an implied condition 
of the contraét that the servant can be dismissed at pleasure : 
Gould v, Shewart (5) ; Shenton vy. Smith (6) and Hales v. The 
King (7). Refers to Ram Rup v. Sam Dayal (8). If the Rules 
here have the same effect as in the case of Shenton v. Smith (6), 
then there is no protection in a Court of law. In Gould v, 
Stewart (5) they eaid that it was the policy of the Act. 


[Zord Rocke: The real point is whether this is a Gould case (5) 
or a Shenton case (6). ], 
Yes, my Lord. 


S. R. Abdul Majid followed for the Appellant, Rangachari 
and submitted that the High Court erred in not granting a deciara- 
tion that the plaintiffappellant was wrongfully dismissed and 
his pension wrongfully stopped, and that he was in the alternative 
entitled to damages, all facts having been concurrently found in 
his favour, and referred to Allen v. Flood (9). The fundamental 
Rules framed under the Government of India Act, 1919, being 
made under the statute, become part of the statute. The 
Pensions Act, 1871 is not dealing with pensions in the sense of 
Government servants, who have become entitled to pensions 
under ordinary Government Rules, in respect of their services. 
That Act does not at all affect the pensions that are earned 
under rules made under Section 96 B, of the Government of 
India Act have been referred to by my learned friend: Mr. 


Parikh. 
(1) (1899) L.R. 261, A. 16. (2) (1930) f. L, R. 8 Ran. 215. 
(3) (1934) I.L, R. 12 Ran. 556. (4) (1929) I. L. R. 57 Calc. agr, 
(5) [1896] A.C. 575. (6) [1895] A.C. 229. 


(7) [1918] 34 T. L. R. 589. 
(8) [1936] A.I. R. (Lah), 282. 
~ (9) L18591] A.C. 72. 
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A. M. Dunne K.C, (with him W. Wallach) for the Respondent: 
.As to the appellant Rangachari, I submit he does not disclose 
any cause of action in respect of which the respondent is liable 
to suit. His suit is not of the kind permitted by Section 32 (2) 
of the Government of India Act Inthe circumstances of this 
case the Court in India has no jurisdiction under Section 6 of 
the Pensions Act to make an order by. which the liability of the 
Government to pay a pension to the plaintiff is affected directly 
or indirectly. The only remedy which the plaintiff had, was an 
appeal under Rule XV1 of the Civil Services Classification Rules 
for application to the Governor’s Provinces, 

Their Lordships’ judgment was delivered by 


Lord Roche :—This is the appeal of the plaintiff in the action 
against a decree of the High Court of Madras, in its appellate 
jurisdiction, dismissing an appeal against a decree of the High 
Court in its original jurisdiction whereby the action of the plaintiff 
had been dismissed and judgment had been entered for the 
defendant. 

The facts giving rise to the litigation areas follows: Prior to 
and in the month of July, 1927, the appellant was a Sub-lnspector 
of Police in the Presidency of Madras. Certain charges of irregular 
and improper conduct in the execution of his duties as a police 
officer were made against him and were the subject of an official 
enquiry conducted by a Mr. Charsley, an Assistant Superintendent 
of Police for the district in which the appellant was serving. This 
enquiry was held in the manner required by rule XIV of the 
statutory rules 1924, Nos. 354 and 355 (the Civil Services Classi- 
fication Rules), made under section 96B (2) of the Government of 
India Act 1919. Mr. Charsley had concluded his enquiry on 7th 
September.* At that date the Acting District Superintendent of 
Police was a Mr. Kalimullah who had taken charge of the district in 
August and continued in charge until the latter part of October, 
when he was succeeded by a Mr. Loveluck. The appellant had for 
some time prior to 7th September been in bad health and on that 
date when Mr. Charsley finished the enquiry the appellant had 
applied to him in the following terms:—‘I beg to submit that I 
am growing worse with my hernia and I am unfit for further 
service. I pray that I may kindly be placed before the District 
Medical Officer for being invalided.” This request was transmitted 
to Mr. Kalimullah by Mr. Charsley with a statement that “ He 
(the appellant) may be sent before the District Medical Officer with 
a requisition. It appears to be true that he has a bad rupture. 
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I have completed the enquiry against him.” On oth September 
there was an important conference between Mr. Charsley and Mr. 
Kalimullah as to the course to be adopted with regard to the appel- 
lant. The result seems to their Lordships to be now quite clear and 
their Lordships agree with the findings of both Courts below which 
are in substantial agreement in all material respects. Two courses 
were under consideration: disciplinary action such as dismissal 
on the one hand and on the other retirement for health reasons 
on pension. Mr. Charsley’s view was adverse to the appellant 
and he thought that the charges were established and so informed 
Mr. Kalimullab, but he recognised, as was the fact, that the 
decision rested with Mr. Kalimullah and not with him. Mr. 
Kalimullah after giving the matter careful consideration and 
after full discussion with Mr. Charsley arrived, in all good faith, 
as both Courts have found, at the decision that the evidence 
was doubtful and inconclusive and that the charges should be 
dropped and that accordingly the appellant, subject to a medical 
certificate, which on the known facts it was anticipated would 
be granted, should be allowed to retire on grounds of health 
and that an invalid pension should be awarded to him. There 
is no dispute that Mr. Kalimullah was fully competent so to 
drop the charges and to come to the determination to which 
both Courts have found that he did come with perfect honesty. 
Mr. Charsley quite properly bowed to the decision though 
safeguarding himself with a statement that he would send in his’ 
report. He did soon znd October and like the view he orally 
expressed on oth September it was adverse to the appellant. Mean- 
while on 16th September a medical certificate was granted and on 
13th October the pension roll was signed by Mr. Moore, the Deputy 
Inspector General of Police, sanctioning the grantinggof an invalid 
pension of Rs, 41 a month, and on 4th November the appropriate 
authorisation for payment of the pension to date from 17th Septem- 
ber was issued from the office of the Accountant-General. Mr. Moore 
had been told by Mr. Charsley on gth September about the 
charges against the appellant and of Mr. Kalimullah’s view that 
he should nevertheless be invalided out of the service. The 
appellant in fact retired from the service and his pension was 
paid to him for the months of September, October and November. 
The trouble which arose with regard to it subsequently was due 
to the following circumstances $ Mr. Charsley’s report had been 
put aside in the office and not brought before Mr. Kalimullah 
by his subordinates. Had it been so brought before him there 
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is no probability that he would have altered the decision or the 
course of action upon which he had determined upon the same 
material on gth September, but he might, and apparently ought 
to, have made a record of his decision in respect of the report 
and this he did not do. Accordingly, when he went out of 
office and Mr. Loveluck succeeded him and saw the report, there 
was not unnaturally both suspicion and trouble. The adverse 
view of Mr. Charsley in wriling was given more weight than the 
unrecorded reasons of Mr. Kalimullah for forming a more lenient 
and more cautious judgment as to the extent to which the charges 
made could be or were supported by reliable evidence. The 
view taken was that the report ought to have been put before 
the pensions authorities or before the Deputy Inspector-General 
who was as ked to authorise the pension. Their Lordships are not 
ina position to say whether this view is correct as a matter of 
departmental practice, but it is clear that if there was a neglect 
of proper procedure it was not due to any want of good faith. 
As has been already stated the then Deputy Inspector General 
Mr. Moore, was told, according to Mr. Charsley, of his enquiry 
and of his view of the matter and of his proposed report. This, 
however, was not so plain at the time asit has now become and 
indeed was probably unknown to Mr. Loveluck who succeeded 
Mr. Kalimullah and to Mr. Filson who by this time had succeeded 
Mr. Moore. The upshot was that the pension was first suspen- 
ded for further consideration and that on z8th February, 1928, 
Mr. Filson issued an order purporting to remove the appellant 
from the service from the date upon which he was invalided. 
The grant of pension was also annulled or put an endto. The 
appellant memorializzd the Government of Madras against this 
decision basing his prayer for relief from the cancellation of the 
order stopping his pension upon the simple ground that the 
matter had been decided by a competent authority and could 
not be re-opened. There wasa discussion at the time whether 
the appellants proper procedure under the rules should not 
have been by appeal rather than by memorial, but on the argu 
ment before their Lordships no point was made of this and it 
was agreed that the substantial matter was brought before Govern- 
ment by the appellant’s memorial and that relief was refused 
and that a further memorial to the Government of India was 
withheld by the Madras Government pursuant to a discretion 
vested init bythe material rules, The present action was then 
brought, 
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The first question is, has the appellant suffered a wrong, that 
is to say is his complaint well founded in fact. Ifit is then a 
second question arises, namely, is the wrong actionable and ought 
the appellant to have succeeded in this action. 

The answer to the first question seems to their Lordships 
plainly to be in the affirmative. Itis not contended that rule 
35r of the pensions rules relating to conduct had any bearing 
on the matter or justified withdrawal of the pension. But their 
Lordships appreciate that for reasons which have already been 
indicated, irregularity or slackness of procedure may have given 
rise to suspicions of good faith which the investigation of the 
subject in this action has, or ought to have, entirely removed. 
In these circumstances the case becomes acase in which after 
government officials duly competent and duly authorised in that 
behalf have arrived honestly at one decision their successors in 
office, after the decision has been acted upon and is in effective 
operation, purport to enter upon a reconsideration of the matter 
and to arrive at another and totally different decision. It seems 
to require no demonstration that an order purporting to remove 
the appellant from the service at atime when, as their Lordships 
hold, he had for some months duly and properly ceased to be 
in the service, was a mere nullity and cannot be sustained. 
It follows that in their Lordships’ view the appellant had, and has, 
every right to complain of the stoppage of the pension as a breach 
of the rules relating to pensions. Both courts below so held. and 
their Lordships arein entire agreement with their decision on 
this point. 

The second point asto the right of action therefore arises, 
Both courts below have decided that the courts cannot give the 
relief prayed and that the action fails. The main ground of their 
decision is that the action is one which by virtue of the provisions 
of the Pensions Act of 1871 a civil court is prohibited from enter- 
taining. It is necessary to see precisely what the relief claimed was 
and to see what the relevant statutory provisions are. By the plaint 
the appellant prayed a decree for a declaration that the plaintif 
was not liable to be removed from the service subsequent to his 
retirement and also claimed damages and other relief, At the trial 
all claims except that for a declaration were dropped. The trial 
Judge thought he could not and ought not to make such a declara- 
tion and the judges on appeal were of the same opinion. In both 
courts the conclusion was reached that in substance the claim was 
for a declaration that the appellant was entitled to his pension and, 
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so in their Lordships’ judgment it was. Section 1V of the Pensions 
Act (No, XXIII of 1871) reads as follows :—" Except as hereinafter 

` provided, no civil court shall entertain any suit relating to any 
pension or grant of money or land revenue conferred or made by 
the British or any former Government, whatever may have been the 
consideration for any such pension or grant, and, whatever may 
have been the nature of the payment, claim or right for which such 
pension or grant, may have been substituted.” Section VI which 
empowers a civil court in certain circumstances to take cognizince 
of certain matters as to pensions provides as follows :— But (the 
court) shall not make any order or decree in any suit whatever by 
which the liability of Government to pay any such pension or grant 
as aforesaid is affected directly or indirectly.” The courts below 
held that having regard to the essential nature of this action it was 
within the prohibitions above set out. It was hardly disputed before 
their Lordships that tlis would be the correct view, but for the 
enactment of the Act of 1919. The main force of the argument for 
the appellant was directed to the support of a proposition which 
may be shortly stated as follows: By the terms of section 96B of 
the Act of 1919 the pensions rules are made statutory and of the 
same force as if they were set out in the statute itself: also by the 
terms of the section, persons in the Civil Service of the Crown in 
India hold office not simply at pleasure but onthe terms set out 
both inthe section and in allthe rules made thereunder inclu- 
ding the pensions rules: further it was said that since a statutory 
right is thus created between the Crown and the servant it is 
necessarily to be implied that any provisions in any antecedent 
statute repugnant to the terms of the statute creating such right 
are repealed or rendered inapplicable to such a case. With regard 
to the first part of this,argument, namely, as to the effect of the 
statute of 1919 and in particular as to whether it confers a right 
of action to enforce the rules made thereunder, their Lordships, 
in giving their advice to His Majesty in the appeal No. 15 of 
1936 (Fenkata Rao v. Secretary of State) which was argued at 
the same time as this appeal will have to enter more at length 
into their reasons for rejecting such an argument. It is sufficient 

to say here thatin their Lordships’ opinion it is untenable. The 
next step seems even more difficult for the appellant and their 
Lordships are quite unable to hold that by reason of any repugnancy 
and implied repeal the provisions of the Pensions Act are rendered 
inapplicable to the present action. 


There is however another point raised and in the Courts below 
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decided adversely to the plaintiff which has given their Lordships 
considerable anxiety. Section 96B contains the following proviso : 
“But no person in that service (the Civil Service of the Crown) 
may be dismissed by any authority subordinate to that by which 
he was appointed.” The purported dismissal of the appellant 
on 28th February, 1928, emanated from an official lower in rank 
than the Inspector General who appointed the appellant to his 
office. The courts below held that the power of dismissal was 
in fact delegated and was lawfully delegated to the person who 
purported to exercise it, Counsel for the respondent candidly 


, expressed a doubt asto the possibility of maintaining this view 


and indeed it is manifest that if power to delegate this power 
could be taken under rules it would wipe out a proviso and destroy 
a protection contained not in rules but in the section itself. 
Their Lordships are clearly of opinion that the dismissal pur- 
porting to be thus ordered in February was by reason of its 
origin bad and inoperative. Their Lordships have most anxiously 
considered whether some relief by way of declaration to this 
effect should not be granted. It is manifest that the stipulation 
or proviso as to dismissal is itself of statutory force and stands 
on a footing quite other than any matters of rule which are of 
infinite variety and can be changed from time to time. It is 
plainly necessary that this statutory safeguard should be observed 
with the utmost cara and that a deprivation of pension based 
upon a dismissal purporting to be made by an official who is 
prohibited by statute from making it rests upon an illegal and 
improper foundation. But although their Lordships differ in this 
important matter from the reasoning and conclusions of the 
courts below they are not onthe whole prepared to direct that — 
a declaration on this point should be made. The questions of fact 
and law are now decided and a declaration could have no greater 
effect than the decision itself. After this lapse of time and having 
regard to his health no one suggests that the appellant can now 
be restored to his office and the matter of pension and the res- 
ponsibility of ‘doing right in that regard rests with the govern- 
ment. Accordingly their Lordships agree in the view of the / 
courts below that no order or declaration should be made in 
this action. It was urged that unless the rights of the appellant 
could be enforced by action the provisions of section 96B and 
of the rules to which force was thereby given would be nugatory 
and useless, Their Lordships cannot take that view. They 
cannot doubt that the charter andthe pledge contained in the 
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the executive now that the important questions of principle are in Council, 
disposed of. Lord Roche. 


—— 


Their Lordships are dealing with various other and minor 
point which arose in this case, such as the effect of section 32 
of the Act of 19r9, in their judgment in the appeal No. 15 of 
1936 (Venkata Rao v. Secretary of State)* and it is unnecessary to 
repeat the observations there made. 

_ Their Lordships will humbly advise His Nilai that the appeal 
ought to be dismissed. 

The appeal was in forma pauperis and there will be no order 
as to costs. i 

G. K, Kannepalii + Solicitor for the Appellant. 

Solicitor, India office: Solicitor for Respondent. 


Appeal dismissed, 
* See 65 C. L. J. 231. 





APPELLATE CIVIL. 
Before Mr. Justice S. N., Guha and Mr, Justices C, Bartley. 


NAGENDRA NANDINI DASSI : 


á 1937. 
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BHOLANATH KHAMARU.* Fabruary, 25, 26 


Marck, 3. 
Sala deed and promissory note with a contemporaneous oral agreement— ace! 


Suit on promissory note—Evidence, if admissible—Indian Evidence Act 
(I of 1873), Section 92 Proviso (2). 


The plaintiff by two different registered,documents sold to the defendant 
a rice mill, in which the total consideration was stated to be Rs. 26,000, for 
satisfying a mortgage in favour of the defendant in respect of the same. 
Subsequently a promissory note and an agreement were executed. The pro note 


*Appeal from Appellate Decree No. 983 of 1995, against the decree of 
K.C, Nag, Esq, 1st Additional- District Judge, 24-Parganas, dated the 17th 
June, 193s, reversing that of Bagala Prasanna Basu, Esq , Subordinate Judge, ord 
Court, 34-Parganas, dated the goth August, 1994. 


` 226 


Cmi. 


1937. 
ew 


Siena Nandini 
Des 


tHE CALCUTTA LAW JOURNAL. [Vot, LXV, 


contained a promise to pay Rs 5000 and the agreement was to the following 
effect : “That you mortgaged your Emerald Rice Mill along with the land on 
which it stands,.....to me at Rs, 26000. As you had no other sources to pay the 
sald loan, you agreed to sell the said mortgaged properties to me and I also 
agreed to pay you Rs, s0co over and above my mortgage Cues being written 


Bholanath Khamaru off. You have already executed and registered sale deeds in my favour. Hence 


March, 3. 


I acknowledge and promise by executing this deed of agreement, that for the 
aforesaid sum of Rs. scoo, I have executed a handnote today,in your favour 
and I shall pay up the entire aforesaid sum in different instalments within 
three years from this date.” The question was whether evidence relating to the 
consideration for the promissory note and the agreement in suit was admissible 
in evidence under Section 92 of the Indian Evidence Act: 

Held, that the plaintiff wanted to prove the existence of a separate oral 
agreement as to matters on which the sale deeds were silent and which were 
not inconsistent with the terms of these documents and as it did not vary or 
contradict the terms of the contracts, she was entitled to adduce evidence of 
the existence of the agreement under section 92 Proviso (2) of the Indian Evi- 
dence Act. : 

Lindley v. Lacey (1) ; Morgan v. Griffith (2) and Annada Charan Silv. 
Haragohinda Sil (3) followed Tyagaraja Mudaliyar v. Vedathanni (4) refer- 
red to and Nabin Chadra Chakravarty v. Sm, Sona Mala Ghose (5) doubted. 

Appeal by the Plaintiff. 

The material facts appear from the judgment. 

Dr, Sarat Chandra Basak, Messrs. Sitaram Banerji, Diptendra 
Mohan Ghose and Sarojendra Mohan Roy Choudhury for the 
Appellant. 


Messrs, Atul Chandra Gupta and Rajendra Bhusan Bakshi 


for the Respondent. | 
; CGAY 
The judgment of the Court was as follows : 


This appeal is from the decision and decree passed by the 
learned Additional District Judge 24-Perganas, dismissing a cuit 
instituted by the plaintiff appellant for recovery of an amount of 
money due on a promissory note and a deed of agreement. 

The plaintiff by two different registered documents dated the 
4th October, 1929, sold to the defendant a rice mill standing on 
the lands described in the schedule to the plaint in which the 
total consideration was stated to be Rs. 26,000, for satisfying a 
mortgage in favour of the defendant in respect of -the properties. 
Subsequent to that, there was the execution of the promissory note 
and the agreement in suit by the defendant in the plaintifl’s favour 


(1) (1864) 94 L. J. C. P. 7. (2) (1871) L. R. 6 Ex. 70, 
(3) (19223 37 C. L. J. 552; 27C. W. N. 496 

(4) (1935) L. R. 63 I, A. 126; 63 C. L. J. 353. 

(5) (1930) 35 C. W, N. 279. ‘ 
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on the 2oth November, 1929: The promissory note contained a 
promise to pay Rs. 5,000 while the’agreement was to the follow- 
ing effect : 

“That you mortgaged your Emerald Rice Mill along with the 
land on which it stands at Shahpore to me at Rs, 26,000. As you 
had no other sources to pay the said loan, you agreed to sell the 
said mortgaged properties to me and I also agreed to pay you 
Rs. 5,000 over and above my mortgage dues being written off. 


You have already executed and registered sale deeds in my favour. 


on the 4th October, 1929. Hence I acknowledge and promise by 
executing this deed of agreement that for the aforesaid sum of 
Rs. 5,000 I have executed a hand-note to-day in your favour and 
I shall pay up the entire aforesaid sum in different instalments 
within three years from this date. You will not be entitled to sue 
me within that period.” 

On the pleadings of the parties three, distinct issues were raised 
on the merits of the plaintiff’s claim in suit. 

Issue No. 5. What wasthe amount of consideration for the 
sale of the properties by the plaintiff to the defendant? 

Issue No. 6. Was the plaintiff to get Re. 5-000 as alleged by 
her or was the price fixed to be set off against the defendant’s 
principal mortgage dues of Rs, 26,000 ? 

Issue Ne. 7. Are the hand-note and agreement in suit void for 
want of consideration ? 

It appears that at the trial of the suit the question was raised 
whether the plaintiff was at liberty to adduce evidence that 
Rs. 5,000 payable in cash was also the consideration for the 
transaction evidenced by the two sale deeds executed by the 
plaintiff ; the contention of the defendant having been that 
the plaintiff was not entitled to adduce evidence and that section 92 
of the Indian Evidence Act was bar to the same. 

The trial Court held that Rs. 5,000 mentioned in the promis- 
sory note and the agreement was also the consideration of the 
sale evidenced by the Kobalas mentioned above. A decree was 
accordingly passed in favour of the plaintiff for the amount claimed 
in suit, It may be mentioned that the plaintifl’s prayer made 
in the suit for declaration of a charge on properties was refused 
by the Court of first instance. On appeal by the defendant the 
Judge in the Court of appeal below held that the evidence adduced 
by the plaintiff as to contemporaneous oral agreement contradic- 
ting the terms of the registered Kobalas was wholly inadmissible 
in evidence and the promissory note and the deed of agreement 
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were without consideration, It was- further held by the lower 
appellate Court that the promissory note and the ceed of agree- 
ment were taken by the plaintifs Ammuktear by the exercise 
of undue influence, fraud and coercion on the defendant. The 
appeal before the lower appellate Court was allowed, and the judg- 
ment and decree of the trial Court were set aside. 

It is necessary to state that at the hearing of this appeal the 
decision of the Additional District Judge that the promissory note 
and the deed of agreement on which the plaintif’s claim was 
based, were the result of undue influence, fraud and coercion on 
the defendant was not supported on behalf of the defendant 
respondent. The questions argued in the appeal related only 
to the position whether evidence relating to the consideration 
for the promissory note ani the agreement in suit was admissible 
in evidence under section 92 of the Indian Evidence Act. 

The decision of this Court inthe case of Annada Charan Sil 
v. Haragobinda Sil (1) cited in support of the proposition that 
evidence to vary the amount of consideration mentioned in a 
registered sale deed is inadmissible, and that if such a course 
was permissible, the protection afforded by section g2 of Indian 
Evidence Act would be completely nullified, is amply supported 
by the wording of the section itself, and is in consonance with 
the decision of Courts; and wedo not see any reason to depart 
from the salutary rule of evidence adopted in the same, The 
observations contained in the judgment of their Lordships of the 
Judicial Committee of the Privy Council in Zyagaraja Mudaliyar 
vy. Vedathanni (2) to the effect that section 92 of the Indian 
Evidence Act only excludes oral evidence to vary the term of 
a written contract, and has no reference to the question whether 
the parties had agreed to contract on the term set forth in the 
document, on which reliance was placed on behalf of the appellant 
in this Court, does not throw any light on the question arising . 
for consideration in the cage before us, whether any evidence 
(oral or documentary) of any oral agreement or statement could 
be admitted as between the parties to any such instrument, for 
the purpose of contradicting, varying, adding to its terms. This 
is with reference to the sale deeds in which, the two documents 
taken together, the consideration was mentioned to be Rs. 26,000 ; 
and the question is whether the statement contained in the deed 
of agreement, “and I also agree to pay Rs, 5,coo over and above 
my mortgage dues being written off” could be proved by the 


1) (1922) 497 C. L. J. 552 ; 27 C. W. N. 496. 
(2) (1935) L.R. 631 A. 126; 63 C. L. J. 353. 
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evidence aftorded by the promissory note, the deed of agreement 
and by other evidenze, oral and documentary. 

The reason for the judgment of this Court in the case of, 
Nabin Chandra Chakravarty v. Sm, Sona Mala Ghose (1) laying 
down the proposition that it was permissible for parties to prove 
that the real consideration was not that ‘mentioned in a document, 
but something else, inasmuch as the recital of the consideration 
is not one of the terms of a document, but tHe recital of a fact, 
does not commend itself to.us. That the consideration specifi- 
cally mentioned in a document is merely a recital of fact, and 
not one of the terms of a transaction evidenced by a document, 
may be a proposition based upon a nice distinction ; but it is 
difficult to follow the reason on which the distinction is based ; 
and such proposition, in our judgment, militates with the reason 
for the rule of law and evidence laid down in section 92 of the 
Indian Evidence Act. = 

In the case before us, it appears to be clear from the materials 
on record, and from the judgment of the trial Court, that the 
plaintif did not want to adduce evidence for varying the amount 
of consideration mentioned in deeds of sale, namely,!Rs. 26,000 ; 
the plaintiff wanted to establish that besides the amount of 
Re, 26,0co at which amount it was agreed that the mortgage 
debt should be fixed and wiped out, the defendant: promised to 
pay the further sum of Rs, 5,000 what was sought to be proved 
by the plaintiff, was contemporaneous oral agreement which was 
apart of the consideration forthe sale of the lands on a part 
of which the rice mill was situate, the rice mill itself with its good 
will, the accessories of the mill and other things of which no 
mention was made in the deeds of sale. The amount of Rs. 5,000 
mentioned in the promissory note and the deed of agreement 
represented the price of all these other things not specifically 
referred to in the sale deeds. 

On the position indicated above, the plainti@ wanted to call 
into her aid proviso (2) of section g2 of the Indian Evidence Act, 
and prove the existence of a separate oral agreement as to matters 
on which the sale deeds were silent, and which were not incon- 
sistent with the terms of those documents. The separate agreement 
sought to be established was ona distinct and collateral matter, 
although it might have been a part of the same- transaction, the 
test being that it should not vary or contradict the terms of the 
written contracts, The proviso gives a discretion to the Court; 


(1) (930) agC.W.N. 279, | i 2 


229 


Civit. 


1937. 


wd 


Nagendra Nandini 
Den 


Bholanath’ Khamaru, 


230 


Crviz. 


1937. 
Neng! 


Nagendra Nandini 
Dassi 


v. 
Bholanath Khamaru. 


THE CALCUTTA LAW JOURNAL [Vorn LXV. 


. 


the rule underlying the same does not and could not prevent 
parties to a written contract from proving that either contem- 


poraneously or as a preliminary measure, they entered into a 


distinct oral agreement on some callateral matters; and the 
decisions of the Courts support the position referred to above 
[See Lindley v. Lacey (1); Morgan v. Griffith (2)]}. In the case 
of Lindley v. Lacey, the position was summarised by Earl C. J. 
and Byles J. thus: Does it appear from the written instrument 
that it was meant to contain the whole that was intended to be 
binding between the parties. If so, nothing could be added to 
it. If this does not appear, then an agreement upon a distinct 
matter may be shown to have been made orally, and may be 
enforced. Whether the cral agreement precede or be contem- 
poraneous with the agreement, is of no consequence, provided 
it be on a distinct collateral matter. Evidence may be given of 
a distinct and separate oral agreement upon a matter on which a 
written contract is silent, and a party is entitled to enforce 
the same. 

In view of the legal position indicated above, arising from the 
materials on record in the case before us, the Court of appeal 
below is wrong in holding that the evidence adduced by the 
plaintiff as to the contemporaneous oral agreement is wholly 
inadmissible ; and the decision of that Court dismissing the plain- 
tifs suit cannot be supported. 

In the case before us, the question arising upon Section 92 
of the Indian Evidence Act, regard being had to proviso (2) con- 
tained in that section, is as indicated above connected with the 
position the plaintiff wanted to establish by evidence that Rs, 5,000 
now sought to be recovered on the basis of a distinct and separate 
oral agreement upon a matter on which the deeds of sale executed 
for a consideration of Rs. 26,000 was silent, but which was incor- 
porated in the promissory note and ‘the deed of agreement, 
which are not without consideration and were enforceable under 
the law. 

The case has to be remitted to the Court of appeal below for 
necessary findings on evidence referred to by the Court of first 
instance that besides the mill and lands, the plaintiff sold the 
accessories of the mill and sundry other things which were not 
mentioned in the deeds of sale; that there was also the good 
will of the mill; and Rs, 5,000 mentioned in the promissory note 
and-the agreement in suit represented the price of all these. 


(1) (1864) 94 L. J.C. Po. (2) (1871) L. R.6Ex. 70, 
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In the result, the decision and the decree against which this 
appeal was directed, are set aside ; and the case is remitted to 
the Court of appeal below for the purpose of rehearing the appeal 
before it, on evidence already op record, and .coming to a. fresh 
decision in accordance with law, in the light of our decision on 
tbe question of law arisirg upon the statutory provisions contained 
in section 92 of the Indian Evidence Act. . 

The costs in the’ litigation including the costs in this appeal, 
will abide the decision on remand. 


P. R Appeal allowed: 
Case remanded, 


PRIVY COUNCIL. 


PRESENT : Lord Roche, Sir Shadi Lal, and Sir George Rankin. 


R. VENKATA RAO 
v. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL. 


[On APPEAL FROM THE Hica COURT OF JUDICATURE 
AT MADRAS. | 


Gco:rnment of India Act, 1919, Section 96B, provisions of—Classification , 


rules for Civil Service—Civil Servant, if can maintain an action ina 

civil court for breach of the rules—Secretary of State, the supreme 

authority—Duty of Government in dealing with Civil Servants. 

Section 96 B of the Government of India Act in express terms states that 
office is held during pleasure. 

Section 96 B of the Government of India Act and the rules provide for 
the redress of grievance by administrative process and gives the supreme 
authority to the Secretary of State for India in Council over the Civil 
Service. i : 

So no remedy is available toa Civil Servant by means of a suit in a Court 
of law. T 

The terms of Section 96 B of the Government of India Act, contain a 
statutory and solemn assurance that the tenure of office though at pleasure will 
not ‘be subject to capricious or arbitrary actlon but will be regulated by the 
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rules. Supreme care should therefore be taken that this assurance should be 
carried out in the letter and in the spirit by the Government, 

Privy Council Appeal No. 15 of 1936 against the judgment of 
the High Court of Madras, 


P. V. Subba Row (with Ralph Parikh) for the Appellant Ven- 
kata Rao submitted that from the evidence on this case there was. 
no enquiry as contemplated by the-Rules. All the Judges have 
found that in this case there was no regular department enquiry, 
and that finding is not disputed now. The appellant complied 
with the Rules and appealed by a Memorial to the Govern- 
ment of Madras, and it was said that having appealed the 
appellant had exhausted his remedies, but I submit there has 
really been no enquiry under the Rules, and there was not an 
appeal uncer the Rules as contemplated by the Rules. I submit. 
that as the appellant was dismissed without an enquiry according 
to the Rules, that wasa wrongful dismissal. It is not necessary 
for the purpose of my case to go into the question of the effect 
of the Rules framed under sub-section 4, I rely upon the Rules 
made under sub-section 2, and submit that they should be given 
the same meaning as the words in the section itself which limit 
the exercise of the pleasure of the Crown, The Rules should 
have the same effect as if they had been incorporated in the 
Act itself. 


4. M. Dunne K. C, and W. Wallach for the Respondent: As 
to the appellant, Venkata Rao, he held his office during His 
Majesty’s pleasure and no suit for damages can ‘arise on His 
Majesty exercising his authority in dismissing the plaintiff. Nor 
is the plaintiff’s.suit of the kind permitted by Section 32 (2) of 
the Government: of India-Act. Rule XIV of the Civil Services 
Classification Rules for application to Governors Provinces, relied 
upon by the plaintiff specially provides that it is without prejudice 
to the provisions of the Public Servants (Enquiries) Act, 1850, 
and Section 25 of that Act bars the plaintifi’s suit. The only 


~remedy which the plaintiff had was by way of an appeal under Rule 


XVI of tbe Civil Services Classification Rules for application to 
Governor’s Provinces. The decisions of the Courts of India are 
correct except in so far as they stated that there had been no proper 
enquiry under Rule XVI of the Civil Services Classification Rule, 
there having been such an enquiry in fact. 

Their Lordships’ judgment was delivered by 


Lord Roche: Thisis an appeal against a decree dated roth 
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December, 1933, of the High Court of Judicature at Madras in 
its appellate jurisdiction affirming a judgment of the High Court 
in its original jurisdiction dismissing the action of the present 
appellant, the plaintiff in the action. The action was one claiming 
damages for wrongful dismissal from government service and the 
questions involved were whether the dismissal was in fact wrong- 
fuland in breach of the material rules of the service and, if 80, 
whether the suit for damages was maintainable. 

The facts of the case were these: The appellant in May, 
1924, was a reader in the Government Press, Madras, and as such 
reader held office in the civil service of the Crown in India. 
In May, 1924, he fell under suspicion of being concerned in a 
leakage of information in respect of pleadership examination 
papers. The appellant consistently and stoutly denied the charge. 
The matter was investigated and at first the appellant was directed 
to vindicate’ his character in a court cf law. He proceeded to 
do so by action for libel against a candidate for examination who 
was said to have informed against him. In this action he ulti- 
mately got judgment by default for nominal damages, But before 
the case was determined the appellant was on 23rd August, 1924, 
suspended, and on 22nd September dismissed from the service. An 
appeal to the Madras Government by memorial was rejected, Thé 
present suit was brought on 17th December, 1927. In the plaint, 
as in the memorial to government, the appellant in addition to 
his arguments as to innocence in fact complained that the dis- 
missal was contrary to the statute inasmuch as it was not preceded 
by any such enquiry as is prescribed by rule XIV of the Civil 
Services Classification Rules made thereunder. The material 
section of the statute (Government of India Act, 1919), is section 
96B, which reads as follows :— 


“(1) Subject to the provisions of this Act and of rules made 
‘thereunder, every person in the civil service of the Crown in In- 
dia holds office during His Majesty’s pleasure, and may be employ- 
ed in any manner required by a proper authority within the scope 
‘of his duty, but no person in that service may be dismissed by any 
‘authority subordinate to that by which he was appointed, and the 
Secretary of State in Council may (except so far as be may pro- 
vide by rules to the contrary) reinstate any personin that service 
who has been dismissed. f 


“If any such person appointed by the Secretary of State io 
Council thinks himself wronged by an order of an official supe- 
“rior in a governor’s province, and on due application made to that 
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Ec superior does not receive the redress to which he may consider 


1936. himself entitled , he may, without prejudice to any. other right of 
R. Venkata Rao redress, complain to the governor of the province in order to 
The Senctaly of Obtain justice, and the governor is hereby directed to examine 
State for India such complaint and require such action to be taken thereon as 

in Council, may appear to him to be just and equitable, 
Lord Roche, “(2) The Secretary of State in Council may make rules for 

a regulating the classification of the civil services in India, the 

methods of their recruitment, their conditions of service, pay and 
allowances, and discipline and conduct, Such rules may, to such 
extent and in respect of such matters as may be prescribed, dele- 
gate the power of making rules to the Governor-General in Coun- 
cil or to local governments, or authorise the Indian legislature 
or local legislatures to make laws regulating the public services : 

“Provided that every person appointed before commence- 
ment of the Government of India Act, 1919, by the Secretary of 
State in Council to the civil service of the Crown in India shall 
retain all his existing-or accruing rights, or shall receive such com- 
pensation for the loss of any of them as the Secretary of State in 
Council may consider just and equitable. 

“(3) The right to pensions and the scale and conditions of 
pensions of all persons in the civil service of the Crown in India 
appointed by the Secretary of State in Council shall be regulated 
in accordance with the rules in force at the time of the passing of 
the Government of India Act, rg19. Any such rules may be varied 
or added to by the Secretary of State in Council and shall have 
effect as so varied or added to, but any such variation or addition 
shall not adversely affect the pension of any member of the service 
appointed before the date thereof. 

“Nothing in this section or in any rule thereunder shall 
prejudice the rights to which any person may, or may have, become 

` entitled under the provisions in relation to pensions contained in 
the East India Apnuity Funds Act, 1874. 


“(4) Eor the removal of doubts, it is hereby. declared that all 
rules or other provisions in operation at the time of the passing 
of the Government of India Act, 1919, whether made by the Secre- 
tary of State in Council or by any other authority, relating to the 
civil service of the Crown in India, were duly made in accordance 
with the powers inthat behalf, and are confirmed, but any such 
rules or provisions may be revoked, varied, or added to by rules or 
laws made under this section, 





“(5) No rules or other provisions made or confitmed under 
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this section shall be construed to limit or abridge the power cf the 
Secretary of State in Council to deal with the case of any person 
in the civil service of the Crown in India in such manner as’ may 
appear to him to be just and equitable, and any rules made by the 
Secretary of State in Council under subsection (2) of this section 
delegating the power of making rules may provide for dispensing 
with or relaxin g the requirements of such rules to such extent and 
in such manner as may be prescribed : 


“Provided that where apy such rule or provision is applicable 
to the case of any person, the case shall not be dealt with in any 
manner less favourable to him than that provided by the rule or 
provision”. 

Amongst the rules made or confirmed under the above section 
are certain Classification Rules of which the following are the 
most material :— 


“XII. Without prejudice to the provisions of any law for the 
time being in force, the Local Government may for good and 
sufficient reasons— 


“(r) censure, 

“(2) withhold promotion from, 

*(3) reduce to a lower post, 

“(4) suspend, 

“(s) remove, or 

“(6) dismiss 
any officer holding a post in a provincial or subordinate service of 
‘a special appointment, 


“XIV. Without prejudice to the’ provisions of the Public 
Servants Inquiries Act, 1850, in all cases in which the dismissal, 
removal or reduction of any officer is ordered, the order shall, 
except when itis based on facts or conclusions established ata 
‘judicial trial, or when the officer concerned has absconded with 
the accusation hanging over him, be preceded by a properly 
recorded departmental enquiry. At such an enquiry a definite 
charge in writing shall be framed in respect of each offence and 
explained to the accused, the evidence in support of it and any 
evidence which he may adduce in his defence sball be recorded 
in his presence and his defence shall be taken down in writing. 
Each of the charges framed shall be discussed and a finding shall 
be recorded on each charge. 


"XV. A Local Government may delegate to any subordinate 
authority, subject to such donditions, ifapy,as it may prescribe, 
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any of the powers conferred by rule XIII inĘi1egard to cfficers of 
the subordinate services. 

“XVI. Every officer against whom an orcer may be passed 
under rules X, XIJI and XV,and who thinks himself wronged 
thereby shall be entitled to prefer at least one appeal ageinst 
such order. 

“XXVIII. The Secretary of State may call fur any appeal 
withheld by the Local Government cr the Government of India 
which under the rules may be made to him and may pass such 
orders as he considers fit; the Governor-General in Council may 
send for an appeal withheld by the Local Government which under 
the rulesimay be made to him, and may pass such orders as he 
considers fit,” 

The respondent’s written statement alleged that rule 14 was 
substantially complied with and also raised questions of law as 
to the right of dismissal at pleasure and asto the suit not being 
maintainable. The matter first came befure Beasley J. who 
treated it as coming before him on a preliminary issue which 
assumed that no enquiry in accordance with rule 14 had in fact 
been held. Thinking quite rightly that the questions of law were 
of the greatest importance the learned Judge referred the matter 
to the Full Bench, When the case came on before the Full 
Bench the defendant’s counsel said that he was prepared to prove 
that an enquiry had been held which complied substantially with 
the provisions of rule 14 and asked for an opportunity of estab- 
lishing that defence. This was granted andthe case was sent 
back and was heard by Waller J. He took the evidence and after 
so doing found as follows :— f 


“There was, it is true, some sort of enquiry, but it was most 
certainly not of the sort prescribed by the rule. I say nothing 
about the omission to frame a charge; it being clear that the 
plaintiff knew perfectly well what the charge against him was ; 
but in every other respect the enquiry was defective. Witnesses 
were examined but not in the presence of the plaintiff and he 
seems to have been dismissed mainly on the strengh of a written 
statement made by one Sitaramayya not in his presence, I find 
that the requirements of rule 14 were not satisfied.” ~ 


The learned Judge decided the questions of law against the 
appellant and dismissed the suit, but decided that in the circums- 
tances the costs should be borne by the defendant. The appeal 
against this decision was heard at the same time asthe appeal in 
Rangachari’s case (No. r of 1931) tn which their Lordships have 
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just pronounced judgment. The Court consisting of the Chief 
Justice and Bardswell J. agreed with the Court below on the 
question of fact saying that the procedure prescribed by the rule 
was not followed at all, Butas they also agreed with the Court 
below on the questions of law they dismissed the appeal, 

On the issue of fact which was expressly raised by the defendant 
their Lordships think that the findings of the courts below were 
abundantly justified and were indeed inevitable. A most definite 
and salutary rule was disregarded in most essential respects and 
the contention which was in effect that what was done was “well 
enough” isa contention mischievous in tendency and ill-founded 
in fact. Anexcuse was made that the procedure prescribed was 
not followed because there was no power to compel the atten- 
dance of witnesses not in government service. This excuse was 
not accompanied by any allegation or proof that an attempt to 
secure the attendance of such witnesses was made and that the 
attempt had failed. 

Their Lordships now pass to consider the questions of law 
raised in the appeal. The contention fur the appellant was and 
is that the statute gives him a right enforceable by action to 
hold his office in accordance with the rules and that he could 
only be dismissed as provided by the rules and in accordance 
with the procedure prescribed thereby. The respondent’s contem 
tion, and the decision of the courts below, is that there is no such 
actionable right conferred by the statute. 

There are two decisions of this Board much discussed in the 
courts below which state the principles to be applied to cases 
such as this, The first is Sfentonv. Smith (1), relied upon by 
the respondent and the other is Gould v., Stuart (2), relied upon 
for the appellant. In the first case Dr. Smith held office in 
the government medical service in Western Australia and relied 
upon cer:ain rules and regulations of the service as an essential part 
of his contract of service. He was dismissed and brought an action 
for damages which failed. Upon appeal to Her Majesty in Council, 
Lord Hobhouse, in giving their Lordships’ judgment, said :— 

“Tt appears to their Lordships that the proper grounds of 
decision in this case have been expressed by Stone J. in the Full 
Court. They consider that, unless in special cases where it is 
otherwise provided, servants of the Crown hold their offices during 


(1) [1895] App. Cas. 229. 
(a) [1896] App. Cas. 575° 
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the pleasure of the Crown ; not by virtue of any special prerogative 
of the Crown, but because such are the terms of! their engagement, 
as is well understood throughout the public service. If any public 
servant considers that he has been dismissed unjustly, his remedy 
is not by a law-suit, but by an appeal of an cfficial or political 
kind...se.0... As fcr the regulations, their Lordships again agree 
with Stone, J. that they are merely directions given by the Crown 
to the Governments of Crown Colonies for general guidance, and 
that they do not constitute a contract between the Crown and its 
servants. ” 
A special case such as was contemplated in the above cited passage 
occurred in Gou/d’s case (1) where the Board, consisting of three 
members two of whom had sat in Shenton’s case (2), held that the 
respondent Stuart held cffice in New South Wales under certain 
conditions expressly enacted in the body of the New South Wales 
Civil Service Act, 1884, and that these express provisions of the 
statute were “inconsistent with importing into the contract of service 
the term that the Crown may put an end to it at its pleasure.” © 
The question is: Does the present case fall into the general 
category defined and illustrated by Shenton’s case (2) or the more 
exceptional category defined and illustrated by Goulds case (1)? 
On the facts it stands somewhere between the two cases inasmuch 
as here the rules are expressly and closely related to the employ- 
ment by the statute itself, In these circumstances difference of 
judicialtview in India has manifested itself. There are decisions 
favourable tothe present appellant in Satisk Chandra Das v. 
Secretary‘ of State for India (3); in Baroni v. Secretary of State for 
India in Council (4) ; and to some extent also in Bimalacharan v. 
Trustess for the Indian Museum (5) On the other hand both Courts 
in the present case have ‘adopted the contrary view. In their 
Lordships’ opinion the judgments in the Courts below express the 
correct view. The reasons which have led their Lordships to this 
conclusion may be shortly stated. Section 968, in express terms 
states that office is held during pleasure. There is therefore no 
need for the implication of this term and no room for its exclusion. 
The argument for a limited and special kind of employment during 
pleasure but with an added contractual term that the rules are to be 


(1) [196] A. C. 575. 
(2) [1895] A. C. 229 
(3) (1926) L. L. R. 54 Cale 44. 
(4) (1930) I. L. R. 8 Rang. 215 
(5) (1929) I. L. R. 57 Calc. 231. 
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observed is at once too artificial and too far-reaching to commend 
itself for acceptance. The rules are manifold in number and most 
minute in particularity and are all capable of change. Counsel for 
the appellant nevertheless contended with most logical consistency 
that on the appellant’s contention an action would lie for any breach 
of any of these rules, as for example of the rules as to leave and 
pensions and very many other matters. Inconvenience is not a 
final consideration ina matter of construction but it is at least 


worthy of consideration and it can hardly be doubted that the- 


suggested procedure of control by the Courts over Government in 
the most detailed work of managing its services would cause not 
merely inconvenience but confusion. There is another considera- 
tion which seems to their Lordships to be of the utmost weight. 
Section 96B and the rules make careful provision for redress of 
grievances by administrative process and it is to be observed that 
sub-section 5 in conclusion reaffirms the supreme authority of the 
Secretary of State in Courcil over the civil service. These con- 
siderations have irresistibly led their Lordships to the conclusion 
that no such right of action as is contended for by the appellant 
exists. It is said that this is to treat the words “subject to the 
rules ” appearing in the section as superfluous and ineffective. Their 
Lordships cannot accept this view and have already referred to this 
matter in their judgment in Rangachari’s case.* They regard the 
terms of the section as containing a statutory and solemn assurance 
that the tenure of office though at pleasure will not be subject to 
capricious or arbitrary action but will be regulated by rule. The 
provisions for appeal ia the rules are made pursuant to the principle 
80 laid dcwn. It is obvious therefore that supreme care should be 
taken that this assurance should be carried out in the letter and 
in the spirit and the very fact that Government in the end is the 
supreme determining body makes it the more important both that 
the rules should be strictly adhered to and that the rights of appeal 
should be real rights involving consideration by another authority 
prepared to admit error, if error there be, and to make proper 
redress, if wrong has been done. Their Lordships cannot and do 
not doubt that these considerations are and will be ever borne in 
mind by the Governments concerned, and the fact that there 
happen to have arisen for their Lordships’ consideration two cases, 
where there has been a serious and complete failure to adhere to 
impoitant and indeed fundimental rules, does not alter this opinion. 
In these individual cases mistakes of a serious kind have been made 


*See 65 C., L. J. 211. 2 
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and wrongs have been done which call for redress. But while thus 
holding on the clear facts of this case, as they now appear from the 
evidence, as they similarly held in angackari’s case*, their 
Lordships are unable asa matter of law to hold that redress is 
obtainable from the Courts by action. To give redress is the 
responsibility, and their Lordships can only trust will be the 
pleasure, of the Executive Government. Their Lordsbips in these 
circumstances and taking this view of the effect of section 96B of 
the statute do not deem it necessary to discuss at length certain 
other grounds assigned for their conclusions by the Judges in the 
Courts below. Their Lordships, however, deem it right to say 
that as at present advised they do not think that the Public 
Servants Inquiry Act of 1850 has any bearing on this action 
or upon angachari’s action. These appellants do not seem 
to be servants falling within the scope of that Act, nor does a 
stipulation that the absence of an enquiry under that Act is not 
abar to the removal of a servant constitute any reason why the 
absence of an enquiry under these rules should not be a bar to 
removal. The reasoning of the courts below as to section 32 of 
the India Act, 1919, and its effect and bearing on these actions is 
another matter to which their Lordships must not be taken to give 
their assent, As at present advised their Lordships are not disposed 
to think that this section, which is a section relating to parties and 
procedure, has an effect to limit or bar the right of action of a 
person entitled to a right against the Government, which would 
otherwise be enforceable by action against it, merely because an 
identical right of action did not exist at the date when the East 
India Company was. the body if any to be sued. If it had 
appeared that the plaintifi’s service under the Act of 1919 was 
not terminable at pleasure their Lordships are not prepared to 
say that remedy by suit against the Secretary of State in 
Council for a breach of the contract of service would not have been 
available to the plaintif. Breach of contract by the Crown can 
in England be raised by petition of right. The fact that for a 
different reason—namely that service under the East India 
Company was at pleasure—a precisely similar suit could not have 
been brought against the company does not in their Lordships’ 
view conclude the matter either under clause 2 of section 32 of 
the Act or onthe reasoning of Sir Barnes Peacock in P. & 0O. 
Steam Navigation Co. v. Secretary of State (1). 

* See 65 C. L. J. arr. 

(1) (18€2) 5 Bom. H.C. R. (App) r. 


`- 


Vou, LXV] > PRIVY COUNCIL, 


For these reasons their Lordsbips will humbly advise His 
Majesty that this appeal, which by special leave was brought in 


Jorma pauperis, should be dismissed. There will be no order 
ag to costs. 


G. K. Kannepalli + Solicitor for the Appellant. 
Solicitor, India office; Solicit: r for the Respondents. 
` Appeal dismissed, 


PRESENT: Lord Maugham, Sir Shadi Lal and Sir 
George Rankin. 


MAHARAJAH SIR KESHO PRASAD SINGH BAHADUR 
SINCE DECEASED (NOW REPRESENTED BY 
MAHARAJ KUMAR RAM RAMBIJOY. 
PRASAD SINGH) 


v. 


BAHURIA MUSAMMAT BHAGJOGNA KUAR, 
SINCE DECEASED AND OTHERS, 


[ON APPEAL FROM THE Hica COURT OF JUDICATURE 
At PATNA.| 


Limitation—Adverse possession" Adequacy, continuity and exclusiveness ”— 
Proof of receipt of rent —May be indtrect—Tttle to tenancies belonging to 
separate estates formed by accretion of land —Admissibility of decree defin- 
ing estates—Admisstbility of map in previous suit—Entries in Government 
records ~Evidence of possession — Evidence of title— Onus of proof—United 
Provinces Act (Ill of 1901), sections 33, 40 and 44—~Indian Evidence Act 
(Lof 1872), sections 11, 13, 330d)» 35) 36 and 83~Indian Limitation Act 
{IX of 1908), Sch. J. Article i44. 

In 1825 an accretion of land formed by the river Ganges altering its course 
was made into a separate estate, called “ Gangbarar’’. In 1862 more land having 
emerged to the south of Gangbarar, another separate estate, called “ Naubarar” 


-was formed and settled with the owner of Gangbarar. In 1¢03 Naubarar was ` 


sold for arrears of land revenue and purchased by the predecessor in title of the 
present appellant. In 1915 both the present respondents purchased two separate 
interests each in Gangbarar, thus each derived title as co-sharer to a sub-division 
of Gangbarar. Tenants of lands near to the river Ganges having taken proceed- 
ings, under section 149; of the Bengal Tenancy Act, the present suits were 
brought raising the question of? title whether the land of the tenancies in sult 
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belongs to Gangbarar or to Naubarar, and this question depends entirely upon 
the question whether the land lies within one mahal or another. In, 191: the 
appellant brought a sult against certain co-sharer maliks of Gangbarar claiming 
tract of land as belonging to his estate of Naubarar, and In that suit the prede- 
ceasors in title of the present respondents were not impleaded. The Commis- 
stoner appointed in that case drew a map showing the boundary between the two 
estates, and that map was ultimately the basis of a decree in the suit made in 
1916. In 1917 there came into existence entries in public records consequent 
upon the decree of 19/6. On the question whether the appellant can succeed 
upon the basis that to all the lands comprised in his decree of 19:6, he acquired 
a new or independent title in 1917 by reason of the proceedings to revise the 
revenue : 

Held, (1) The Commissioner’ s map is not evidence against the respondents 
and is within section 83 of the Indian Evidence Act and not section 36. 


(2) The question of the limits of a particular revenue mahal is not a matter 
of public right or public or general interest, so as to be within section 32(4) of the 
Evidence Act. 


(3) The judgment of 1916 together with the plaint which moda it, and 
the steps in execution which followed, are eviderice of an assertion by the 
appellant of the right he claims to have acquired in 1903 and are admissible 
in evidence of such right. 


(4) But it adds little or nothing that having got decree the appellant took 
symbolical possession, or even that he set up boundary pillars, and the rights of 
the respondents are not in any way affected. 


(5) A judgment against a third party does not alter the burden of proof as 
between rival claimants. i 


(6) The entrles in the registers kept under the United Provinces Land 
Revenue Act (II of 1991) are admissible under section 35 of the Indian Evidence 
Act. . 

(7) However, entries in such Government records are evidence of .title 
mainly because they are good evidence of possession, but if contrary to the facts 
as to possession at the time they were made, they carry little, if any, weight : and 
this specially applies to entries made as of routine and without notice to any 
parties interested to oppose their being made. 


(8) The respondent as plaintiff must produce proof upon the question of 
title, and on the evidence established she has failed. 
Upon the question of adverse possession 


Held,(1) Any possession which the old proprietors may have exercised after 
the revenus sale of 1993 would be adverse to the purchaser provided they prove 
that they continued in possession. 


(a)- Proof of receipt of rent from the tenants notwithstanding sale is neces- 
sary, but such proof may be indirect, such as public records showing that A. B. 
was in possession of the maliki interest, but this may or may not be sufficient in . 
any particular case. 

(3) But the circumstance that the appellant was not in possession nor in 
‘tecelpt of rent, is insufficient to warrant a finding of adverse possession under 
Aiticle 144 of the Limitation Act, 


T 
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(4) Oa the materials produced the possession of the respondents had not 
“all the qualities of adequacy, continuity and exclusiveness ” [ per Lord Shaw ia 
Krishnan v. Peringati (1) ] necessary to displace the appellant’s title, 


Duchess of Kingston’s case (2) and Natal Land Co. v. Good (3) applied. 

Gujju Lal v. Faiteh Lali (4); Dinomani v. Brojo(5) and Ram Ranjan 
Chuckerbutty v. Rams Narain Singh (6) referred to. 

Privy Council consolidated appeal No. 19 of 1433 from a julg- 
ment and five decrees of the High Court of Judicature at Patna; 
(Ross and Scroope, JJ.) dated 5th August, 1930, which reversed the 
appellate judgment and decrees of the second Subordinate Judge of 
Shahabad dated 8th March, 1926, and restored the judgment and 
decree of the first Munsif at Buxir, dated goth August, 1924. The 
question at issue is whether the appellant or respondent No. 1 of 
the respective appeals is entitled to realise rent from the respective 
sets of tenant defendants. The history of the estate and the facts 
appear from the judgment of their Lordsbips, 


A. M. Dunne, K. C. and J. M. Pringle for the Appellant: The 
decision of the Munsif, that the appellant’s title, qua the tenancies, 
in question, had become extinguished by the adverse possession of 
the respective respondent No, 1 cannot be justified. The title, 
being with the appellant, adverse possession adequate in continuity, 
publicity and extent, must be established in order to extinguish it. 
Wali Mohammad v, Mohammad Bakhsh (7). The entries in the 
appellant’s favour in the Land Registration Books and in the 
settlement proceedings and the consequences of the suit of ro1r 
have combined to establish on an unassailable foundation, not only 
his title, but his possession over the estate as a unit, 

Adverse possession cannot be said to run against the appellant 
before April, 1916, when the identity of Naubarar was after a long 
lapse of time clearly established. The respondents had failed to 
prove possession and the title being with the Raj there cannot ba 
any presumption of possession in favour of persons without title, 
You cannot tack together the possession of trespassers for the pur- 
pose of claiming adverse possession. 


J. E. Godfrey for the Respondents: The appellant has not 


(13 (1921) 26 C. W. N. 666 (679). 

(2) (1776) 2 Howell’s State Trials 538n. 

(3) (1868) L. R. a P. C. 121 (133). 

(4) 880) I. L. R, 6 Cale. 171. 

(5) 901) L. R. sg I. A. 24; I L. R. 29 Cale. 187. 
(6) (1894) L. R. 22 I. A. 6o ; I. L. R. 22 Cale. 533. 
(7) (1929) L. R. 57 I. A, 86; 51 C, L. J. 518. 
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established possession in 1903 of the land in suit. The. respon- 
dent’s possession became adverse in 1903. The continued posses- 
sion of the respondents and their predecessors is admitted by the 
appellant and proved by the rent decrees and receipts. Such 
possession has never been interrupted by dispossession and there- 
fore it was continued : Jobeda Khatun v, Tulsi Charan (1) (per 


-Mookerjee, J.). A person in possession without title can transfer his 


interest to another who is entitled to tack on the previous period of 
possession to his own. Ram Fiari v, Budh Sen (2). 


Their Lordships’ judgmert was delivered by 


Sir George Rankin: In this case five appeals remain to 
be decided, sevan having been compromised. The plaintiff ia 
suit No, 106 (appeal No. 35) was Bahuria Musammat Bhagjogna 
Kuer and the principal defendant was the then Maharaja of 
Dumraon. In the other four suits the Maharaja was plaintiff 
and the principal defendant was Babu Ramsarup Singh, Musammat 
Bhagjogna’s husband. These original parties have all died and 
théir place has been taken by representatives, but these changes 
in the record may be disregarded for the sake of brevity in expres- 
sion. The -suits arose out of proceedings taken by the tenants 
of certain agricultural lands near to the River Ganges and to 
the border line between the district of Shahabad in Bihar and 
Orissa and the district of Balliain the United Provinces, By 
section 149 of the Bengal Tenancy Acta tenant, if sued for rent 
by a person whose title to the rent he does not admit, may pay 
the money into Court with a plea that the rent is due toa third 
person. The Court thereupon gives notice to the third person 
with a view to his bringing a suit against the plaintiff and obtain- 
ing an “order restraining payment out of the money.” In the 
case of the five tenancies with which the present case is now 
concerned, the suits so brought raised the question of title to the 
lands of the tenancies, and were not confined to the question of the 
right to a parlicular amount of rent deposited, 


The controversy between the Maharaja on the one hand and 
Bhagjogna and Ramsarup on the other hand, arises out of .the 
fact that in the district in question the River Ganges has altered 
its course from tims to time, Originally, on the northern bank, 
and in what is now the United Provinces of Agra and 
Oudh, there was a revenue paying estate called Mahal Sheopur 


(1) (3922) 35 C. L, J. 472. 
(3) (1920) 1 L. R. 43 Al. 164. 
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Diar. As land accreted to this estate by the recession of the 
river towards the south another estate was settled called Sheopur 
Diar Numberi. In 1825 a further accretion of a large quantity 
of land had taken place and this in turn was made into a separate 
estate, Sheopur Diar Gangbarar (hereinafter called Gangbarar). 
The river continued to alter its course to the south and by 1851 
still further accretion had taken place. At some date between 
185r and 1862 it returned to the north, flowing through the 
middle of Gangbarar, as indeed it still does, More land having 
thus emerged to the south of Gangbarar, a separate estate, Sheopur 
Diar Naubarar (“Naubarar”) was formed in 1862 and settled 
with the owner of estate Gangbarar to which it had accreted. 
The main question at issueis: What land was thus settled in 
1862 ?. And it arises from the fact that in 1903, the proprietors 
of Naubarar having defaulted in payment of land revenue, the 
estate Naubarar was sold for arrears of revenue under the pro- 
visions of the Bengal Land Revenue Sales Act (XI of 1859) to 
a purchaser acting on behalf of the then Maharani of Dumraon. 
The rubakari, dated rith September, 1903, confirming the sale 
under section 27 of the Act has been put in evidence, and from 
this it appears that the subject matter of the sale was “number 
1504 Shibpur Diar Naubarar, parganah Bhojpur”. By virtue of 
this purchase by his predecessor, the Maharaja of Dumraon claims 
to be entitled to the superior interest in the whole of Naubarar 
whatever its boundaries may be, and he claims that those boun- 
daries include the lands of the tenancies which form the subject 
matter of the five suits now before the Board, 

Ramsarup, on the other hand, on the 23rd March, 1929, and 
his wife Bhagjogna on the 8th December, 1915, purchased an 
interest in the estate Gangbarar. In this way each derives title 
as a co-sharer toa sub-division of Gangbarar Bhagjogna being 
co-sharer in patti Sheo Bux Singh and Ramsarup in patti Naunhid 
Singh. The lands of Gangbarar from long before 1903 have 
been distributed among some 17 pattis,and lands of each patti 
are also allocated to particular co-sharers in - respect of their 
interest in the patti, Thus, for example, in Musammat Bhagjogna’s 
suit she claims to have an interest of 1 anna 4 pies in pati Sheo 
Bux Singh, represented by a half interestina Takhta of 2 annas 
8 pies to which belong the lands comprised in her suit and held 
by the tenant defendants therein. She thus claims half the rent 
of these lands. The question of title is whether the land of the 
tenancies in suit belongs to Gangbarar or Naubarar, and if this 
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ie question has to be answered in favour of the Maharaja a further 
1937. question arises for decision under article 144 of the Limitation 


Maharaj Kumar Act of 1908, namely, whether the title which the Maharaja 
Ram Rambijoy obtained by his purchase in 1903 has not come to an end by 
Prasad Singh 5 A 

reason of the adverse possession of Bhagjogna and Ramsarup or 


v. 
Bahuria Musammat i in title. 
Bhagjogna Kuer, their predecessors in title 


Sir George Rankin, At the hearing of the suits the Maharaja was not able to call 
= any evidence of the receipt by him of rent from any of the lands in 
question at any time since the purchase in 1903. 


On the question of title the Munsif appointed a commissioner 
to find out which of the lands in the 12 suits then before him 
lay in Naubarar and which in Gangbarar, and by the writ of 
commission he directed the commissioner to decide this question 
by relaying the map male by a Mr. Parker in 1912. The 
Maharaji in 1911 had brought a suit (No. 274 of 191r afterwards 
numbered suit No. 4 of 1913), against a large number of co-sharer 
maliks of Gangbarar claiming a large tract of land as belonging 
to his est#te of Naubarar. In that suit, however, the predecessors 
in title of Bhagjogna and Ramsarup were not impleaded. Mr. 
Parker, then district engineer of Shahabad, having been appointed 
commissioner in that case, heard evidence and made enquiries 
as a result of which he drew a map showing the boundary 
between Gangbarar and Naubarar. This map was ultimately 
the basis of the decree in the suit, a decree made in 1916 
‘and confirmed by the High Court at Patna in z919. An appeal 
to His Majesty in Council (No, gt of 1923) was dismissed 
in 1925 “onthe ground of incompetency” as an appeal against 
concurrent findings of fact. The controversy in the rgrr suit 
upon the maps and other documents which came into existence 
in 1862 and pior thereto may be stated as follows: Gangbarar, 
settled in 1825, was 12,977 bighas,15 kathas. Its most southern 
plot, according to a map of 1840, was plot 920. In 1851 the 
whole area was found to be 16,855 bighas, 5 kathas, an addition 
of 2,877 bighar, ro kathas. From this additional areaa deduc- 
tion was made of 2,307 bighas, 18 kathas “on account of the 
river and bhagar,” of which 1,923 bighas was for the river and 
334 bighas, 18 kathas for uncultivated bhagar, &c., leaving 569 
bighas, 12 kathas, This is charged as worth Rs. 4 per bigha 
(Rs. 2,278-5-0) léss Ra. 70-14-0 as “rasum putwari”= Re. 2,2¢7-8-0 
of which one half is Rs, 1,103-12-0, say Rs. rro4, Now the river 
had by change of course covered lands. of Gangbarar and the 
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maliks had a claim for reduction in respect that the whole of their 
original 13,977 bighas, 15 kathas no longer existed above water. 
The question in the suit of rg1x was whether Naubarar settled 
in 1862 was 940 bighas only (of which 569 bighas, r2 kathas were 
cultivated and 384 bighas, 18 kathas wefe not), Gangbarar land 
extending southwards far enough to make up the 13,977 bighas, 
15 kathas, or whether Gangbarar stopped at plot 920 as before, 
the whole of the land to the south of that plot being given to 
Naubarar, though the revenue was assessed on 569 bighas, 12 
kathas only, the maliks of Gangbarar and Naubarar being the 
same. The High Court, in 1916, held that Naubarar comprised 

2,877 bighas south of plot g2o, and that this was only assessed 
as 569 bighas by way of effecting a remission of the revenue 
payable on Gangbarar due to the maliks for diluvion. Of course, 
if this be right, any further accretions to the southward would 
belong to the maliks of Naubarar—i.e., after 1903 to the Dumraon 
Raj, which as it happened owned the villages to the south, 
That the assessment of .1862 should have been made on the 
principle just stated is not perhaps very probable a griori, After 
1903 it produced a remarkable result, and one cannot deny that 
there is room for dispute upon the matter, But on an elaborate 
review of the evidence and of the documents the Court arrived at 
that conclusion and there is no apparent force in the comment 
that the judgment gave the Raj 2,877 bighas and the map gave 
over 4,c09, It does appear, however, fromthe High Court’s judg- 
ment that the effect given by that Court to the settlement of 1862 
was not the effect which certain revenue officials (tehsildars) gave 
to it in 1867. In 1503 and afterwards, as more than one learned 
Judge has in the subsequent litigations observed, there was “a 
good deal of confusion as to the exact location and extent of 
Naubarar” and their Lordships think it clear that by reason 
thereof the Raj was not put by the collector in 1903 in possession 
of the lands of the rgrz suit or of the present suits. 

. -In the present case the Munsif having directed that Parkers 
map should be taken as the basis for deciding whether the land 
in suit lay in Naubarar or not, and the commissioner havirlg re- 
ported that the lands now in question in the five suits before 
their Lordships were within the limits of Naubarar, the Munsiff 
held that the Maharaj: had proved his title to such lands subject 
to the question of adverse possession. On the question of adverse 
possession, however, he found that Bhagjogna and Ramsarup and 
their predecessors in title had proved adverse possession for more 
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than 12 years and that accordingly the title of the Maharaja under 
the purchase of 1903 had come to an end. 

The cases went on appeal to the Subordinate Judge who 
agreed with the Munsif’s finding in favour of the Maharaji’s title 
but considered that the documents relied upon by Bhagjogna and 
Ramsirup were insufficient to establish adverse possession for the 
necessary period. On appeal tothe High Court of Patna (Ross 
and Scroope JJ.) it was held that the Maharaj. had not proved 
that the lands in suit were within the boundaries of Naubarar and 
therefore failed on the question of title. The decision of the 
Subordinate Judge on the question of adversa possession was also 
reversed notwithstanding that the powers of the High Court were 
limited-in the manner set forth by sections 100 ond ror of the 
Civil Procedure Code. 

On behalf of the Maharaja it was argued that -the decree of 
‘1916 and Parker’s map, though not binding upon the principal 
respondents ‘in the present cases, were evidence against them of 
the boundary of Naubarar under section rr or 13 of the Indian 
Evidence Act, and that the symbolical possession given under the 
decree in the previous suit was given openly and was marked by 
boundary pillars set up in the neighbourhood to mark the boundary 
line. In addition it was said that in 1917, when the terms of the 
existing settlement of Government revenue were due to be revised, 
the Maharaja, as the result of proceedings of which the Gangbarar 
maliks ineluding the principal respondents had notice, became 
liable for revenue to government upon the basis of Parker’s map 
and for the whole of the lands delineated therein as comprising 
Naubarar, and that at the same time the revenue assessed on 
Gangbarar was reduced. 


Since the Maharaji obtained his decree in 1916, three appor- 
tionment cases have been decided, i.e. suits (or groups of suits) 
brought by him claiming apportionment of rents due from tenants 
of lands lying partly in Gangbarar and partly in Naubarar as 
delineated by the decree. In two of these cases (No. 839 of r918 
and No. 3}0 of 1920) the claim failed as against Gangbarar maliks 
not parties to that Gecree, on the ground that it was not evidence 
against them and on the ground that adverse possession had in any 
case brought to an end the title of the Raj [cf. 6 Patna Law Timés 
214: 1926 All India Reporter, Patna 577]. In one of these two 
cases both Ramsarup and Bhagjogna were parties, and the Munsif 
in his judgment stated that on their behalf revenue chalans had 
been filed besides a host of decrees and plaints showing that they 
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and their predecessors brougbt rent suits and got decrees [cf. 
Exh. E. (22)]. The third case (Ne. 88 of 1922) concerned a plot of 
52 acres out of which the Maharaja claimed some 43 acres as 
situated in Naubarar. A commissioner was appointed to ascertain 
how much of the tenancy lands were within Naubarar ard for this 
purpose he decided to accept the line of Mr. Parker marked by 
pillars. Musammat Bhagjogna was one of the defendants: 
Ramsarup was not. The learned District Judge on first appeal 
[cf. Exh, A.(4r)] considered that Parker’s map was evidence in itself 
as the maker was dead and also because the revenue had been 
assessed in 1917. upon the basis of it: also that the judgments in 
the rgrz suit were admissible in evidence under section r3 of the 
Evidence Act, ‘his judgment of oth November, 1923, is in itself 
of no great importance for the present purpose since the High 
Court on secgnd appeal proceeded on different grounds, but it 
influenced the Munsif in the suits now before the Board, who 
quoted it (30th August, 1924) as justifying him in proceeding upon 
the basis of Parker’s map. The High Court (cf. 8 Patna Law Times 
129) which had to deal with this question of fact on the footing that 
the decision of the District Judge was final save for error in law, 
ultimately ruled that the commissioner’s finding as to area should 
be upheld. Without deciding whether Parker’s map was evidence 
against the defendants who had not been parties to the suit of 1911, 
the High Court proceeded on the ground that there was other 
evidence before the amin which could support his finding. 
The erection of boundary pillars without objection and the revenue 
documents of rg17 were the items of other evidence -mentioned. 

The decree of 1916 was also followed by a suit for mesne profits 
(No. 265 of 1916) in which an erquiry was beld as to which lands 
within the boundaries defined by the decree were in the possession 
of proprietors who had been made parties to that suit and mesne 
profits were allowed in respect of such lands only. No mesne 
profits were given for any lands of the present suits. 


Before the Board as before the High Court the Maharaja relied 
upon certain registers kept under the United Provinces Land 
Revenue-Act (III of 1901) as containing entries which àre not only 
evidence in his favour but carry a statutory presumption of correct- 
ness upon the question whether the suit lands are within Naubarar. 
Certain sections of that enactment (including sections 33 and 40) 
are referred to in the judgment of Ross J., and ScroopeJ. has 
observed that there does not seem to be any presumption of correct- 
ness attached to khesras and khatiaunis under the-Act. Clause A 
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of section 32 refers to “a register of all the proprietors in the 
mahal including the proprietors of specific areas specifying. the 
nature and extent of the interest of each.” By section 33(3) read 
with section 35 no change is to ba made in respect of such entries 
save by order of the Collector or, in undisputed cases only, of the 
Tehsildar, By section 40 all disputes are to be decided on the 


‘basis of possession, and by section 41 boundary disputes are to be 


decided if possible on the basis of survey maps, if this be not 
possible then on the basis of actual possession. Under this section 
if it is not possible to decide as to possession, the person “best 
entitled ” may be recorded. Section 44 provides: “ All entries in 
the annual registers made under sub-section (3) of section 33 shall 
be presumed to be true until the contrary is proved. ” 

It was contended on behalf of the Maharaji that the respon- 
dents must have accepted the correctness of the Parker’s map at 
the time when the order was made in the present suits for the 
appointment of a commissioner. The application for the commis- 
sion and the writ of commission, are absent from the printed 
record before their Lordships ; but the order of the Munsif dated 
13th May, 1924, and the commissioner’s report hava been obtained 
and in view of these documents, the pleadings of the parties and 
the history of the dispute their Lordships find it impossible to hold 
that the respondents had given up the contention that Parker’s map 
was wrong and wasin no way binding upon them—a contention 
which was indeed their main plea. The Munsif discussed the law 
of the matter in his judgment and took the view that the decree of 
1916 was admissible as evidence against the respondents ina 
passage which is inconsistent with the suggestion that the respon- 
dents had submitted to be bound byit. It becomes necessary, 
therefore, to consider carefully whether there is proper proof as 
against the principal respondents that the lands nowin suit lie 
within the Maharaj2’s estate of Naubarar. 

It is convenient to consider first whether the Maharaja 
can succeed upon the basis that to all the lands comprised 
in his decree of 1916 he acquired a new, or independent, 
title in 1917 by reason of the proceedings to revise the revenue. 
This is faintly indicated at the end of paragraph 7 of his plaints, 
and the only evidence put forward in support of it seems to be 
the note inserted in the D Register (Exh. A 38) of Naubarsr. 
The contention has been dealt with more than once in the 
previous suits, andin their Lordships’ view there can be no doubt 
that it is bad. There is no evidence of anything more than a 
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revision of the amount assessed upon the mahal Naubarar as 
formed in 1862; and, ifreference be made to the judgments in 
the suit of xgrr for the history of these estates, it will be seen 
that, according to the case of both sides andthe documents put 
forward, the maliks of Gangbarar and the Maharaja as malik of 
Naubarar have permanent interest in their respective estates 
though by reason- of special circumstances the revenue is not 
permanently fixed. The note made upon exh. A is not the 
record of, or primary evidence of anything decided by the 
revenue Court of Ballia District but isa note made for the 
purposes of the Shahabad authorities in carrying out the new 
arrangement, 


Before the Board the argument was put as a case of estoppel. 
> Jt is said that, the respondents stood by when in 1917, on the 
strength of bis decree, the Maharaja’s revenue was enhance]: 
indeed that at the same time the assessment on Gingbarar or 
certain parts of it was reduced. As the Maharaja had obtained 
possession of ‘large tracts of land from certain Gangbarar 
maliks it is not surprising that in due course his assessment was 
revised and increased ; but that Ramsarup and his wife were 
responsible for this by action or inaction in any way is neither 
proved nor probable, It is difficult to discover any basis of evi- 
dence for the suggestion of estoppel, which appears to be rested 
mainly upon the fact that the revision of revenue is made “in 
the presence of all the proprietors” (see paragraph g of the 
Mabaraja’s written statement). In their Lordships’ view the 
Munsif and the High Court have rightly rejected these conten- 
tions as to the effect of the proceedings of r917. Whether in 
the course of such proceedings or as a consequence thereof any 
entry has been made ina register so as to be evidence in favour 
of the Raj or even to carry a presumption of correctness are 
separate questions. 


The map made by Mr. Parker-if looked at simply asa map 
and apart from the decree of 1916 and from the physical eaistence 
of pillars erected on the land in acccrdarce with itis not evi- 
dence against the respondents. The question of the limits of a 
particular revenue mahal is not a matter of public right or 
public or general interest so as to be witbin section 32 (4) of the 
Evidence Act, nor is Parkers map a published map generally 
cffered for public sale or a map made under tle authority of 
Government within section 36. Tt is on the contrary within 
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the provision of section 83 that maps made for the purposes of any 
cause must be proved to Le accurate. 


The admissibility of the decree of 1916 is the next question. 
Whether based upon sound general principle or merely supported 
by reasons of convenience, the rule that so far as regards the 
truth of the matter decided a judgment is not admissible evidence 
against one who is a stranger to the suit has long been accepted 
as a general rule in English-law. Exceptions there are but the 
general rule is not in doubt. A wellknown statement of it was 
given by Sir William de Grey (afterwards Lord Walsingham) in 
the Duchess of Kingston's case (1) and a striking instance of its 
application by the Board may be seen in Natal Land Cov. Good 
(2). That the same rule applies in India though it is not expressly 
formulated in these terms may be seen froma reference to sec- 
tion 43 of the Indian Evidence Act, 1872, and the illustrations 
given thereunder. On the other hand apart from all discussion 
whether a judgment is or is not a “transaction” within the 
meaning of section 13 of the Evidence Act [cf. Gujju Lali v. 
Fatteh Lal (3); Dinomani v. Brojo (4),] the judgment of 1916, 
together with the plaint which preceded it and the steps in execu- 
tion which followed, are evidence of an assertion by the Raj 
of the right which it claims to have acquired in 31903 and are 
thus admissible evidence of the right. There are undoubtedly 
cases in which a judgment is evidence of weight even against 
third parties. Thus in Ram Ranjan Chuckerbutty v, Ram Narain 
Singh (5) a decree 80 years old dismissing a suit on the ground 
that the defendants had mokarai tenure, was cogent evidence of 
their ancient possession, of the rate of rent paid, and of their 
title having been long ago asserted successfully, And in 
Dinomani v. Brojo (supra) (4) magisterial orders under section 
145 of the Criminal Procedure Code were held to be admissible 
for and against every one when the fact of possession at the date 
of the order bas to be ascertained. Butthe fact that a person 
not in possession of the land now in suit claimed in zorr to have 
been entitled to it since 1903, is not by itself serious evidence of 
his right. There is and was no lack of assertion on the other 
side. It adds little or nothing that having got decree he took 


(1) (1776) 2 Howell’s State Trials. 538. 

(2) (1868) L,R, 2 P.C, rat (133). 

(2) (1880) L L.R. 6 Calc. 171. 

(4) (1901) L,R. 291, A, 24; 1. L. R. 29 Calc, 187. 
{5) (1894) L. R. 221, A. 6o; I, L, R. 22 Calc, 533. 
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symbolical possession (dakhaldahani) or even that he set up 
boundary pillars well to the north of the land now in suit. The 
respondents could not prevent his doing these things and their 
tights are not in any way affected by them, Of course if it could 
be said that had the respondents the right they claim they would 
have at once challenged these acts by bringing a suit for a 
declaration of their title—some weight might be attached to the 
fact that they did not. But in the present case such an argument 
would be quite hollow. It is difficult to think that any Court 
would grant relief upon the sole basis of the plaintifi’s assertion 
made against other parties and because the parties now impleaded 
wailed to be sued. That on this basis alone possession should 
be disturbed would be indefensible especially in Ramsarup’s 
cases seeing that he was recovering decrees for rent in rọrọ and 
1920. Their Lordships find themselves in agreement with the 
observation of Ross J. :—~ 


“The judgment is not infer partes, nor isa judgment in rem, 
not does it relate toa matter of a public nature. The existence 
of the judgment is not a fact in issue ; and if the existence of the 
judgment is relevant under some of the provisions of the Evidence 
Act it is difficult‘to see what inference can be drawn from its use 
under these sections.” 

Serious consequences might ensue as regards titles to land 
in India if it were recognised that a judgment against a third 
party altered the burden of proof as between rival claimants, 
and much “indirect laying? might be expected to follow 
therefrom, 

A very important feature of the case must here be borne in 
mind. The evidence before the Board does not enable their 
Lordships to see how near in each case the lands now in dispute 
lie to the boundary line drawn in 1¢16, but in three of the suits 
against Ramsarup the plaint lands were found. by the commis- 
sioner to include some lands of Gangbarar, which would seem 
to involve that the lands now in question in these suits are 
at the very extremity. In the two other suits also this may 
very well be the case. Accordingly it is anything but certain 
that any of the defendants in the previous suit had an interest 
even indirectly in the exact line drawn at these particular 
points. ‘The lands now in suit are only small areas out of the 
large tracts then disputed and lie in all probability on the outside 
edge thereof, 

Sə far as Rimsarup is concerned, whether or not he has 
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proved possession for 12 years adverse to the Maharaja, their 
Lordships consider that he has .proved that he was in possession 
of the maliki interest which he claims at the time when the 
Maharaja brought these four suits against him in August, 1923. 
Apart from any antecedent probabilities arising from the fact 
that the Maharaja had never had possession, or from the fact 
that the lands now in question were excluded from the decree 
for mesne profits as being held hy a Gangbarar malik not party 
to the suit of ror, he has proved in three of the suits that he 
had recently recovered rent decrees : and, though in suit No. rrr 
there was no such special evidence, he gave oral evidence before 
the Munsif (not included in the paper-book) produced his sale- 
deed of 1915 and a certified extract from katiauni jamabandi 
for r9t7 showing the tenant defendants of that suit (No. r12) 
recorded as holding under his share of the patti Naunidh Singh 
[exh. E. 21]. In these four suits the Maharaja is really a plaint- 
iff suing in ejectment and must give proper proof of his title as 
against a defendant in possession. The position of Bhagjogna 
is different. 

No doubt in rgr7 there came into existence entries in public 
records consequent upon the decree of rg16. These entries 
are admissible under section 35 of the Evidence Act, but, as 
Ross J. has pointed out, the entries to be made under the United 
Provinces Act III of rgor are intended to be based upon the 
facts as to possession (section 40) and it is plain enough that the 
Raj was not in possession of the lands now in suit. On their 
merits as evidence these entries add nothing. Apart from the 
particular provisions of Act III entries in such Government 
recorda are evidence of title mainly because they are good evidence 
of possession, but if contrary to the facts as to possession at the 
time they were made they carry little, if any, weight. This 
would be specially applicable to entries made by the tehsildar as 
of routine and without notice to any parties interested to oppose 
their being made. 

In the argument before the Board it was suggested that the 
learned Judges of the High Court had altogether failed to notice 
section 44 of the United Provinces Act (III of 1901) but their 
Lordships do not so readeither of the two judgments. The 
paper-book prepared for the purposes of this appeal contained 
no document, carrying a statutory presumption of correctness, 
to which the appellant could point as containing a statement to 
the effect that the lands now in suit are part of the mahal Naubarar. 
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A main purpose of the opportunity given by their Lordships at 
the end of the hearing on 28th July, 1936, forthe addition to 
the paper-book of further documents was that the appellant might 
lay before the Board any entry made under section 33, sub-sec- 
tion (3) of Act III to which he could point as containing that 
statement, Such entries alone attract the statutory presumption of 
correctness under section 44 of the Act. 

No such entry appears among the further documents since 
obtained from India. Hence even if it be assumed that the 
presumption would remain when the facts as to possession 
were established the appellant can take no advantage from 
sec‘ion 44. 

Their Lordships have not merely to consider whether there 
is some evidence in support of the view that the suit lands lie 
within the Maharaja’s mahal of Naubarar. The learned Sub- 
ordinate Judge, in coming to his finding of fact upon this point 
in agreement with the Munsif, does not appear to have 
observed that the commissioner was directed to accept 
Parker’s map as correct, and did not in their Lordships’ view 
direct himself accurately as to the purposes for which the 
map could be used as evidence against the respondents, The 
High Court in their Lordships’ view was entitled to enter- 
tain afresh this question of parcels notwithstanding that they 
were exercising jurisdiction in second appeal. The question 
now is whether the High Court are shown to have been wrong 
in their finding. Their Lordships are of opinion that they arrived 
at a correct conclusion upon this part of the case. Indeed in the 
circumstances of tbe case it was hardly reasonable on the part of 
the Raj as plaintiff inthe four suits against Ramsarup to expect 
to succeed without proving afresh as against him the particulars 
of the settlement of 1862 when Naubarar was formed into a 
separte estate. 

As already noticed the position of Bhagjogna is different 
from her husband’s. In suit 106 she is plaintiff and it is 
for her to prove her title to the lands of that suit. She 
claims a half interest in a plot of some 5 bighas let out to 
tenants ata rental of about Rs. 42 per annum. The khewat for 
1921 (D. 10) is produced and item Ne. 6 shows her purchase in 
1920 of a sbare (r anna, 4 pies) in patti Sheo Buksh Singh the rental 
being given as Rs. 45-1-ro. This very same interest was excluded 
in 1919 from the mesne profits suit as appears from section B to 
the commissioner’s report therein [Exh. 3] The Munsiff relied on 
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Exts. D. 1, D. 2 and D. 4 which are khesras and‘a “Jild Bandobust” 
(U. 3) which are either not included or are not identifiable ia the 
paper book; he appears to have considered that one Jaigeshri Lal 
was a vendor to Bhagjogna in respect of the lands of suit 406, and 
he referred to two decrees obtained by him for rent in 1899 and 
1895 ; also a plaint in 1890 in arent suit. Their Lordships have, 
however, been unable to discover any proof that Jaigeshri Lal was 
a predecessor in title of Bhagjogna or that the plaint and decrees 
have any reference to the lands of this suit, these somewhat ancient 
matters being all strenuously denied on behalf of the Maharaja. 
From her plaint it appears that Bhagjogna herself cannot have © 
collected any rent from these lands because in answer to the 
Maharaj vs rent suit in 1922 the tenant defendants deposited the 
rent from 1919-22. In her title deed of 8th December, 1920 
(Ex. D) her vendors explain that the lands sold were sandy and 
unprofitable. It is fair to add that her husband appears from the 
Munsif’s judgment to have given oral evidence on her behalf, and 
might and should have been cross-examined on the objections now 
taken to her title. Iis evidence, however, has not been included 
in the paper-book. The Munsif and Ross J. gave some weight to 
the fact that in a previous suit about apportionment of the rent of 
other lands, she put in evidence chalans, plaints and decrees show- 
ing possession by her vendors; but it is difficult to assume that 
they would be found to have reference to the lands of the present 
suit (Nc. 106) or to sce that she has .any valid excuse for not 
producing them once more, 


Ia this state of the evidence their Lordships think it impossible 
to hold that Bhagjogna as plaintiff has proved her title as against 
the Maharaja, Whether the interest which, in 1920, she purchased 
in patti Sheo Buksh Singh or the interest which, in 1993, the 
Maharaja purchased in mahal No. 1504 gives title to the land in 
suit depends entirely upon the question whether the land lies within 
the one mahal or the other. She as plaintiff must produce proof 
upon this point unless she is to succeed entirely on the ground of 
adverse possession. It may be—their Lordships do not decide—that, _ 
so far as regards the mere claim to the deposited rents for 1921-22, 
she could eucceed by giving proof of possession of the maliki 
interest in the particular lands of her suit and relying upon the 
Maharajv’s failure to prove his title (cf. Jadué v. Sm. Khemankati 
(1). But her evidence of her predecessors’ receipt of rent from the 


(1) (1903) 8 C. W. N. 248. 
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lands of suit 106 is of the most tenuous and dubious character Pue 
and quite insufficient for this purpose. 1937, 
a) 


Upon the question of adverse possession their Lordships being Maharaj Kumar 
concerned only with five suits havea more limited enquiry than that Ram Rambijoy 
which was necessary before the Courts in India. Having found Paa omga 
that prior to the sale in 1903 the respondents’ predecessors, maliks Bahuriä piesa 
of Gangbarar, were in possession of the lands now in question, pees 


Ross J. expressed his view thus :— Sir George Rankin. 


“The Raj not having taken delivery of possession after the : 
revenue sale, the presumption is that possession continued as before, 
and this presumption is borne out by the fact that a suit for posses- 
sion was brought in rgs1 and also by the pleading, in paragraphs 5 
and 6 of the written statement (of the Maharaja), that he got into 
possession of the property in dispute by bringing a suit in Court.” 
Their Lordships cannot agree that this approach to the present 

-question is accurate. If it be once shown that the lands in dispute 
passed by the revenue sale of 1903 there can in law be no presump- 
lion that, contrary to .the purchaser’s rights, the old proprietors 
remained in receipt of rent from the agricultural tenants. Any 
possession which the old proprietors may have exercised after the 
sale would no doubt be adverse to the purchaser, but they must 
prove that they continued in possession and it does not appear that 
it is possible for them to prove possession save by proving that they 
received rents from the tenants notwithstanding the sale. No doubt, 
if at some date rent was received by them in respect of a previous 
period subsequent to the sale, a question may arise whether this 
receipt does not evidence possession by the tenants on behalf of 
the old proprietors since the date of the sale ; but proof of receipt 
of rent would seem to be necessary ifthe old proprietors are to 
make out a case that the purcbaser’s title has come to an end by 
reason of their adverse possession. It is important, however, to 
notice that proof of receipt of rent may be indirect, for example, 
public records showing that A.B. was in possession of the maliki 
interest may or may not be sufficient in any particular case. So far 
as regards the five tenancies now before their Lordships, it is diffi- 
cult to impugn the accuracy of the view taken by the learned Sub- 
ordinate Judge that the evidence given is neither satisfactory nor 
sufficient to prove 12 years adverse possession. In Bhagjogna’s suit 
the only decrees proved have reference toa period prior to 1903. ` 
In Ramsarup’s cases proof of adverse possession no longer matters z 
but it may be noted that in suit aro, he proved one rent decree 
obtained in 1920 in respect of the years 1916-19. In suit III 


` 
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DS there seems to be no proof of any rent decrees. In suit 112 
1937. there were two rent decrees, oneinig1zr and one in 191}. In 
Maharaj Kumar ‘Suit 113 there was one rent decree in 1920. Ramsarup’s case 


Rami Kambijoy is but slightly strengthened by kbatiaunis or khasras. No doubt in 
v. g the circumstances of the present case (referred toin the passage 
ae Musammat which their Lordships have just quoted from the judgment of 
gjogna Kuer. 
— Ross J.) the mere fact that many years after the sale the Gangbarar 
Sir George Rankin. maliks or persons deriving title from them are obtaining rent for the 
land is in itself very significant. Even in a locality exposed to dilu- 
vion by the action of the river this circumstance alone might be 
given considerable weight. But without sufficient proof to cover the 
intervening years it was most reasonably held by the learned Sub- 
ordinate Judge to be insufficient. The circumstance that the Maha- 
i raja was not in possession or in receipt of rent is, it need hardly be 
said, insufficient under article 144 to warranta finding of adverse 
possession on bebalf of the respondents or their predecessors in 
title. Their Lordsbips are of opinion that on the materials pro- 
duced it cannot be contended that the learned Sobordinate Judge 
was obliged in law to find that the possession of the principal 
respondends had “all the qualities of adequacy, continuity and 
exclusiveness ” [fer Lord Shaw Krishnan v. Peringati (1)] necessary 
to displace the title of the Maharaja, and they think that no reason 
in law exists why his finding of fact in this respect should not 
be final. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed in respect of Bahuria Musammat Bhagjogna’s 
suit (suit No, 106), that the decree of the High Court therein be 
set aside and the decree of the Subordinate Judge restored : that in 
respect of the other suits this appeal should be dismissed. The 
appellant will get from Musammat Bhagjogna his costs of the appeal 
to the High Court in suit No. ro€6. The appellant will pay to the 
respondents who appeared three-fifths of their costs of tbis consoli- 
dated appeal. 

Watkins & Hunter: Solicitors for the Appellant. 

Douglas Grant & Dold: Solicitors for the Respondents. 


S. P, K. Appeal allowed in part, 


(1) (1921) 26 C. W. N, 666 (673). 
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APPELLATE CIVIL. 


Before Mr. Justice Leonard Wilfred James Costello and 
i Mr, Justice B. K. Mukherjea. 


ASSAM BENGAL RAILWAY COMPANY LIMITED, . Civit, 
CHITTAGONG > ~ -1937. 
i 

D. Fanuary, l4. 


ATUL CHANDRA SEN.* 


Trustee —Liability of—Good fuith ~ Provident Funds Ac: (XIX of 1925), Sec. 7 i 
—Indian Succession Act (XXXIX of 1925), Sec. 381. 


Section 38: of the Indian Succession Act, 1937, bas no application to the case 
where the subject matter of the suit is not under the law a debt. 


Payments made in contravention of, the Provident Funds Act, 1923, are by no 
means protected under all circumstances and the definition of good faith in the 
General Clauses Act, 1897 does not entizle a trustee or the holder of a fund to 
pay any body and every body without proper enquiry. 


The depositor was one Mr, Iyer, husband of the lady named Kaunammal and 
- a Telegraph Inspector, in the employ of the Assam Benga! Railway at Chitta- 
gong. The plaintiff respondent was also an employee of that Railway. Iyer was 
indebted to the plaintiff to the extent of Rs 6200, and promised to pay this sum 
out of his provident fund money in deposit with the Assam Bengal Railway 
Company, the appellant or more accurately in the Provident Fund Institution 
established in connection with the Railway. Iyer died in March, 1931. "The 
widow of Iyer obtained a succession certificate on an exparte application ın the 
Court of the District Judge of Trichinapoly. 


On the 19th January, 1932, the plaintiff made an application to the District 
Judge at Chittagong praying for a succession certificate in respect of the Iyer’s 
provident fund money. This application was refused on the’grst March, 1932. 

On the arst January, 1932, “the Cnief Auditor of the appellant, the second 
defendant in the present suit, wrote a letter to the plaintiff to this effect: “I 
beg toadvise you that in respect of the Provident. Fund money of the late . 
S. V. L. Iyer, which is in deposit in this Railway there have appeared several 
Claimants, ..eecseree The wife of the deceased has also produced a succession 
certificate granted by the District Judge, Trichinopoly, asa token of her claim 
to the Provident Fund money of her deceased husband. I am holding the money 
in trust for the person who in a Court of law and in the presence of the rest of i 
all the claimants will be able to prove his title to the same. I wonld therefore 


request you to briag a suit at once in order to arrive ata final settlement. If no dee 
claim is established within a reasonable time, action will be taken to dispose of A “os 
the property in such manner as the law of the land will demand. ” 2 


*Appeal from Appellate Decree No. 376 of 1935, against the decree of P. K. 
Basu, Esq, Additional District Judge of Chittagong, dated the 29th August, N 
1934 affirming that of Kunja Behary Ray, Esq, Subordinate judge, ist Court, 
Chittagong, dated tHe 27th May, 1933. 
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On the 3rd April, 1932, the plaintiff's pleader wrote a letter to the Chief 
Auditor of the Assam Bengal Railway in which a warning was given that the 
decision of the District Judge rejecting plaintiffs application for succession 
certificate was not final and that an appeal would soon be filed against the order, 
as also that a suit wag about to be instituted in conformity with the invitation of 
the Railway Company's letter of the a1st January, 1932. - 

On the 7th April, 1932, the appellant wrote to the plaintiff that they had no 
power to withhold the payment of the provident fund money of the late Mr. lyer 
to his widow in accordance with the succession certificate and the order of the 
District Judge, Chittagong obtained by her. On the same day a sum of Rs. 400 
was paid out to the widow. 

On the 8th April,-1932, the present suit was instituted against the widow, as 
defendant 1st party, and the Railway Company as defendant 2nd party, praying 
for a declaration that he was the surviving nominee of a certain portion of the 
provident fund money standing to the credit of Iyer in the Provident Fund 
account. 

On the 25th April, 1932, the appellant paid over to Iyer’s widow Rs. €c0o ; 
on which date the summons in the present suit was served upon and received by 
the Railway Company. 

By the and May, 1932, a total sum of Rs. €970 bad been paid to the widow. 

The present plaintiff duly appealed against the order of the District Judge, 
Chittagong, refusing his application for succession certificate. This appeal was 
decreed by the High Court and the case was sent back with the instruction that 
the “application for certificate if it is otherwise in order, should be granted In 
pursuance of this order the District Judge on the gth August, 1934, issued a 
certificate to the present plaintiff. * 

lu the meantime the present suit bad putsued its course. The Court of 
first instance gave the plaintiff a decree fóra sum of Rs 6200 which was in 
deposit with the second party defendant and declared that the first party 
defendant was not entitled to the same, The appeal by the Railway Company 
against this decree was dismissed, the lower appellate Court holding that the 
Railway Company in making the payment to the firat party defendant did not 
act in good faith. Oa second appeal by the Railway Company : 


Held, that section 381 of the Indian Succession Act, 1925 had no application 
to the case, as the subject matter of the suit was not a debt under the law, 
as also the Railway Company did not make any payment in respect of a 
debt or security. The real position of the Railway Company, or more 
accurately of the Railway Company’s Provideat Fund Institution, was that 
it was in a sense a trustee of this fund on behalf of the person or persons ulti- 
mately entitled to participate in it. 


That what the Railway Company did was wrong. 


That the question whether the Railway Company acted in good faith 
or not wasa question of fact and wasconcluded by a finding of the first 
appellate Court. 


M.& S. M. Railway Company Lid. v. Gangammal (1) and Alexander 


“Miller v. B. B. & C. I. Ratlmay (a) referred to. 


G) A.I, R. L1ga8] Mad. 484. (2) (1603) § Bom, L. R. 464. 
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That in the circumstances of the casa the Court of appeal below was right 
in holding that the Railway Company did not act in good faith, and the 
Company could not be afforded the protection given by section 7 of the Provi- 
dent Funds Act, 1925, 


Appeal by Defendant No. 2. 


Messrs. D. L. Kasigir and Rohini Benode Rakshit for the 
Appellants, 


Mr. Jitendra Kumar Sen Gupta for the Respondent. 


The judgment of the Court was as follows : 


The suit out of which this appeal arises was brought by one 
Atul Chandra Sen against a lady named Kaunammal and the 
Assam Bengal Railway Company Ltd. The plaintiffs case was 
that a man named S. V. L, Iyer had been a telegraph inspector 
in the employ of the Assam Bengal Railway at Chittagong. The 
plaintiff himself was also an employee of that railway. It was 
alleged that Iyer used to borrow money from the plaintiff and 
that upon an adjustment of accounts being made between them 
it was found that Iyer was indebted to the plaintiff to the extent 
of Rs. 62co which sum Iyer promised to pay out of his provident 
fund money in deposit with the Assam Bengal Railway or, more 
accurately, in the Provident Fund Institution established in 
connection with the Railway. It appears that in the month of 
March, 1931 lyer was proceeding on leave preliminary to retire- 
ment from service and that while on his way to his home in Madras 
he died in the train. After his death there were two claimants 
to the Provident fund money then standing to his credit. The 
plaintiff claimed in this suit a declaration that he is the surviviog 
nominee of a certain portion of the Provident fund money stand- 
ing to the credit of Iyer in the Provident fund account. It is 
necessary that one should refer to the chronological history of 
the matter in order to ascertain whether the decision arrived at by 
the courts below is correct. 


There is, no doubt, that the present plaintiff gave adequate 
notice to the Railway Company that he was a nominee in respect 
of the fund standing to the credit of lyer. On the 21st January 
the Chief Auditor of the Assam Bengal Railway Ltd. (thé second 
defendant in the suit) wrote a letter to Atul Chandra Sen which 
reads as follows: “I beg to advise you that in respect of the 
Provident Fund Money of the late S. V. L. Iyer, which is in 
deposit in this Railway there have appeared several claimants 
as notedin the margin. The wife of the deceased has also pro- 
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duced a succession cerlificate granted by the District Judge, 
Trichinopoly, as a token of her claim to the Provident Fund money 
of her deceased husband. Iam holding the money in trust for _ 
the person who ina Court of law and in the presence of the rest 
of all the claimants will be able to prove bis title to the same. 
I would, therefore, request you to bring a suit at once in order 
to airive at a final settlement. If no claim is established within 
a reasonable time, action will be taken to dispose of the property 
in such manner as thelaw of the land will demand.” It is 
apparent from that letter that the fact was that the widow of Iyer 
had previously obtained a succession certificate in the Court 
of the District Judge, Trichinopoly. Itis to be observed that-— 
so far as one can see—that certificate was obtained on an exparte 


‘application—at any rate, without the present plaintiff being a 


party to the proceedings at Trichinopoly. The letter of the 2rst 
January, 1932, was presumably reczived by Atul Chandra Sen 
either on the same day oron the following day. Buta day or 


-two previously, that is to say, on the 19th January, 1932, Atul 


had made an application to the District Judge at Chittagong 
asking that a succession certificate in respect of -the Iyer’s Pro- 
vident fund should be issued to him. That application was 
opposed by a pleader acting on behalf of the widow of Iyer and 
the matter was argued before the District Judge on the and 
February, 1932. The objection put forward on behalf of the 
widow (who is, as I have stated the first defendant in the present 
suit) was tothe grant of any Succession Certificate to the present 
plaintiff. Apparently, the District Judge took time to consider 
his decision. And then on the 31st March, 1932 the matter was 
disposed of by the learned Judge refusing to grant the applica- 
tion made by Atul. The learned Judge said this “The preliminary 
objection is raised that the matter at issue is concluded by an 
existing succession certificate issued by the District ;Court of 
Trichinopoly”, he added “Having regard to the very definite terms 
of sections 380, 383 and 385 of Act XXXIX of 1925, I must 
hold that these proceedings do not lie. I see nothing to be 
gained by astay order. Ifthe certificate is revoked by proper 
authority these proceedings may be renewed”. That decision was 
as I have said, given on the 31st March, 1932. 

The next material thing that happened was that a letter—a 
copy of which was shown to us by the learned Advocate appearing 
for the plaintiff respondent—was written by a pleader at Chittagong 


- on behalf of Atul Chandra Sen to the Chief Auditor of the Assam 
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Bengal Railway. That letter was apparently dated tha 3rd April, 
1932, and the material part of it readsthus: “It appears that 
the widow has managed to obtain a succession certificate con- 
cealing the fact of nomination and without making my client party 
to the same. Although that certificate is liable to be revoked, 
the District Judge of Chittagong could not grant a second certi- 
ficate to my client on that technical ground and virtually asked 
him to apply for revocation of the widow's certificate or to institute 
a regular suit allowing renewal of his petition; moreover it is 
liable to appeal. The case has not yet been decided. I have, 
therefore, asked him to institute a suit for declaration of his titls 
to the Provident Fund money without delay and he has entrusted 
me todo the same. I would like to invite your attention also to 
the fact that your pleader Babu Annada Charan Dutta appeared 
to support the widow’s case. So his petition in this matter is 
likely to be partial.* I therefore, hope that you will hold the 
money as a trustee and not make any payment till the title of 
the rival claimants is established ina competent Court with notice 
to the parties concerned ; otherwise you will be doing something 
at a great risk and against the spirit of your own previous letter”. 
Now this letter, although the copy bears the date 3rd April, is no 
doubt the letter acknowledged and dealt with in the letter written. 
on behalf of the Railway Company to Babu Chittaranjan Das 
and dated 7th April, 1932. The letter of the 7th April says this, 
“With reference to your letter dated the sth instant (this must 
be a mistake for 3rd instant) I regret the Railway Company 
have no power to withhold the payment of the Provident Fund 
money of the late Mr. S. V. L, Iyer to his widow in accordance 
.With the succession certificate and the orders of the District 
Judge, Chittagong, obtained by her. The money is, therefore, 
being paid to her’. It is significant and is indeed a feature of 
paramount importince in this case that there was in that letter 
no repudiation of the allegation that one and the same pleader 
had been acting both for the rival claimant the widow and for 
the Railway Company who ought however to have stood aside 
and remained strictly impartial and to have maintained the sort 
of attitude that is proper toa stake-holder or a trustee. Jt would 
seem, therefore, that the complaint made by the pleader Chitta- 
ranjan Das with regard to the employment of the widow's pleader, 
by the Railway Company, was wholly justified. The position 
therefore was this. There was (1) a warning given by the present 
pliatif’s pleader that the decision of the District Judge of 
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Chittagong with regard to the matter in the succession certificate 
was anappealable one and by implication that aa appeal was in 
fact likely to be preferred by Atul (2) the statement that a suit 
was about to be instituted in conformity with the invitation of 
the Railway Company’s letter of the 21st January, 1932, (3) the 
definite warning contained in the last paragraph of the plaintiffs 
pleader’s letter of the 7th April, 1932, In spite of all these 
on the very date on which the Company’s letter was written a 
sum of Rs. 409 was paid out to the widow. On the following 
day, the 8th April, a suit was duly instituted as notified in the 
letter of the plaintifl’s pleader. It appears, therefore, that the 
initial sum of Rs. 400 was paid by the Company with the full 
knowledge of the fact that there was a nominee in existence and 
that that nominee was taking all proper and reasonable steps to 
establish his title and that he was doing what he had been 
expressly invited to do by the Railway Company itself, namely 
to brirg a suit to have hia claim properly established in a 
competent Court, inspite of all that, on the 25th April, 1932 the 
Railway Company proceeded to hand over to Iyer’s widow the 
bulk of the rest of the Provident Fund money. On that date a 
sum of Rs. 6000 was paid out. It was not without significance 
perhaps that it was on that very date the summons in the present 
suit was served upon and received by the Railway Company, by 
the and May, 1932 a total sum of Rs. 6970 had been paid to the 
widow. Now Atul Chandra Sen duly appealed against the decision 
given by the District Judge of Chittagong on the 31st March, 1932. 
That appeal came up to this Court and was heard by Mr. Justice 
Mukerji with Mr- Justice S. K. Ghose. The case is reported in 
39 C. W. N. at page 117 under the title of Atul Chandra Sen v. 
Sreemuty Kaunammal(1). We find in the judgment (at p. 118) 
this passage. “It appears that there is no provision in the Act 
laying down that no certificate shall be granted in respect of assets 
for which a previous certificate has been obtained. Section 385 
of the Succession Act merely says that a certificate subsequently 
granted would be invalid under certain circumstances. More- 
over, the effect of section 4 of the Provident Funds Act is 
that in a competition between two persons it is the nominee who 
holds the certificate who is entitled to the money. We, therefore, 
think that it would be reasonable to hold that the former meaning 
should be attributed to the sub-section in question. The result is 
that in our judgment the appeal should be allowed and the order 
(1) (1934) 39 C. W. N. 117. 
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complained of being set aside the case will go back to the Court 
below and that the application for certificate if it is otherwise in 
order, should be granted.” We are informed that in pursuance of 
that order the District Judge subsequently to the gth August, 1934, 
did issue a certificate to the present plaintiff. Inthe meantime the 
suit instituted on the 8th April, 1932 had pursued its course. 
Eventually it was tried by the Subordinate Judge, First Court, 
Chittagong, who gave judgment on the 27th May, 1933. The 
conclusion he came to was this: “ No doubt, defendant No.2 
could legally make payment to defendant No. 1 who produced the 
succession certificate. But this defendant could also await further 
development in view of the correspondence with the plaintiff and 
the claim laid by the latter to the money. The question of liability 
or otherwise of defendant Nc. z does not fall within the purview of 
this suit. It is sufficient for the purpose of this suit to observe that 
the plaintiff can question the validity of such payment in a proper 
suit instituted for the purpose. The present suit being merely a 
declaratory one regarding the plaintifl’s title and no sufficient 
materials having been supplied in this suit to enable this Court to 
decide a question of the validity of the payment I refrain from 
deciding this question in this suit. It does not also, strictly speaking, 
arise in this suit. The learned Subordinate Judge accordingly gave 


the plaintiff a decree fora sum of Rs, 6200 “ which was in deposit 


with the second party and declared that the first party defendant 
was not entitled to the same.” The effect of that is that the learned 
Subordinate Judge obviously came to the conclusion that in the 
circumstances of the case, the Railway Company ought not to have 
parted with the money when they did but should have waited 
further developments i. e. until the matter of title had been finally 
determined as between the rival claimants tothe fund. The 
Railway Company appealed. The appeal was heard by the addi- 
tional District Judge of Chittagong who gave judgment on the 
zgth August 1934 affirming the decision of the court of first 
instance. Referring to the Company’s letter of the 7th April 1932 
the learned Additional District Judge made this comment—* the 
company replied to a letter of the plaintiffs pleader requesting him 
to withhold the Provident Fund money, that the payment could 
not be withheld as the widow of Iyer had produced a succession 
certificate. This reply is inconsistent with the company’s letter 
to the plaintiff and others, asking them to bring a suit at once in 
order to arrive ata final settlement. The Company was ill advis- 
edto make payment of money to that widow after asking the 
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plaintiff and others to bring a suit for establishing their claims 
to the same.” A little latter in his judgment he observed “The 
lawyers of the Company should have advised it to have regard 
to the provisions of that secrion of the Provident Fund Act.” 
(that is to say section 5 of the Act) “Under section 3 clause (2) 
of the Provident Fund Act the money vests in the nominee of the 
subscriber. The Railway Company was wrong in paying the 
money to defendant No. 1 The Company in making the pay- 
ment to defendant No. 1 did not act in good faith, that is, with due 
care and attention and, therefore,they are not entitled to any protec- 
tion under section 16 of the Succession Certificate Act. It cannot 
be denied that the plaintiff has got his title to the provident fund 
money. Under the circumstances, I think that the lower Court 
has arrived at a correct finding.” It would seem that in the Court 
it must have been that the Railway Company was protected by 
reason of some Statutory provisions and that the pleader appearing 
for the Railway Company may have stated that the relevant section 
was section 16 of the Succession Certificate Act (which is an Act of 
the year 1889), otherwise it is difficult to see why the learned Judge 
referred to that section in his judgment and stated that the 
Company wera not entitled to any protection under that section 
though the true legal position was that the whole of the Succession 
Certificate Act 1889 had at that time been repealed by the Succes- 
sion Act of 1925 with the solitary exception of section 13 of the 
former Act. The relevant section in the Succession Act of r925 is 
section 381 and that section was relied upon by Mr. Kastgir in his 
argument on behalf of the appellants the Railway Company. The 
section runs as follows :—“ Subject to the provisions of this part the 
certificate of the District Judge shall, with respect to the debts and 
securities specified therein bə conclusive as against the persons 
‘owing such debts or liable on such securities, and shall notwith- 
standing any contravention of section 370 or other defect afford full 
indemnity to all such persons as regards all payments made, or 
dealings had in good faith in respect of such debts or securities to 
or with the person to whom the certificate was granted.” 
We are however clearly of opinion that that section has no applica- 
tion to the present case, because the subject matter of the suit with 
which we are here concerned was not under the law a debt: Nor 
can it be said thatthe Railway Company made any payment in. 
respect of a debt or security. The real position of the Railway 
Company, or more accurately of the Railway Company’s Provident 
Fund Institution, was that it was in a sense a trustee (in one sense) 
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of tbis fund on behalf of the person or persons ultimately entitled to 
participate in it, But apart altogether however from that aspect of 
the matter Mr. Kastgir has asserted to us that what was done by the 
Railway Company when they made the various payments to the 
widow on diverse dates between the 7th April, 1932 and the znd 
May, 1932 was done by them under the provisions of section 5 of 
the.Provident Funds Act of 1925. At any rate, they purported to 
act in pursuance of what they thought was the legal position arising 
on the provisions of that section. We need not, however pause to 
consider whether what was done by the Railway Company did fall 
within the purview of that particular section or not. It is clear 


beyond any question as appears from the Railway Company’s own | 


letter of the 7th April, r93a that they were undoubtedly acting or 
purporting to act under tke Provident Funds Act of 1925. 
In our opinion, what they did was wrong. Certainly, what they did 
should ust have been done by them when it was done. Mr. Kastgir 
finally conceded that in the circumstances of the case the proper 
section to be considered is section 7 of the Provident Funds Act 
of 1925. Section 7 reads as follows :—“ No suit or other legal pro- 
ceedings shall lie against any person in respect of anything which 
is in good faith done or intended to be done under this Act.” 

The Railway Company having done something under this act, 
the only question is whether what was done was done in good faith. 
That is a question of fact. The learned District Judge of Chitta- 
gong against whose judgment this appeal is brought has come to a 
definite conclusion upon that matter. We have alieady quoted the 
passage in which he says in terms “The Company in making pay- 
ments did not act in good faith with due care and attention. ” 
There is no doubt whatever that the question whether a person or 
a corporation acts in good faith is always question of fact and, 
therefore, on that ground alone we should be constrained to dismiss 
this appeal for this being a second appeal no mere question of fact 
can be re-agitated before this Court. I woull refer to a case 
analogous to the present case viz. M. & S, M, Railway Company 
Ltd. v. Gangammal (x1) where Mr. Justice Madhavan stated “ The 
question whether a party acted in good faith is a question of fact” 
and he made this comment “ Even if the payment is made without 
due care and caution still if it is made honestly it will be payment 
in good faith.” He stated that upon the strength of the definition 
of ‘good faith’ as contained in the General Clauses Act which runs 
as follows:—‘ A thing shall be deemed to be done in good faith 
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where it is, in fact, done honestly, whether it is done negligently or 
not”, Weare however of opinion, that inspite of that somewhat 
liberal definition payments made in contravention of the Provident 
Funds Act are by no means protected under all circumstances and 
the definition contained in the G-neral Clauses Act certainly does 
not entitle a trustee or the holder of a fund to pay anybody and 
everybody without ‘proper enquiry. In this connection, reference 
may be made to the case of Alexander Miller v. B.B. & CL 
Railway (1). In that case, the depositor was an Engine driver in 
the employ of a Railway Company. He had incurred lirge debts 
which he failed to pay and so eventually he filed his petition 


_ in insolvency ; competition then arose between himself and 


the Official Assignee who was in charge of the insolvency as ta 
who was entitled to a Provident Fund. The Railway Company 
received a notice from the Official Assignee claiming he was 
entitled to the money standing to the credit of Miller. In 
spite of tbat notice the Railway Company insisted on paying 
out or, at any rate, did pay out the money to Miller himself 
The resulting case was heard by Mr. Justice Russel ; at page 459 
of his judgment “he states “The-conclusion that I have arrived 
at, therefore, is that the B. B.& C. I. Railway Company were 
wrong in paying over so much of the sum in their hands to the 
said insolvent Alexander Miller as would have paid his debts 
after they had due notice of the Offcial Assignee’s claim therein, 
Under the circumstances of this case it is clear that B. B. & C. I. 
Railway Company are not protected by the above section 5 
of the Provident Funds Act IX of 1897, If I am right, 
in my opinion the payments they made to Alexander Miller 
are contrary to the provisions of that Act.” Section 5 of the 
Provident Funds Act of 1897 is the precursor of section 
7 of the present Act ard was almost in tbe same language as 
section 7 the only difference being that instead of the final 
words “under this Act” which ‘appears in section 7 the words 
were “in pursuance of the provisions of this Act.” As I have 
said, the question whether the Railway Company acted in good 
faith or not bas already been decided by the courts below and 
for that reason alone it is not competent for this Court to interfere 
in second appeal. But we go further than that and say that in 
our opinion the Court of appeal below was quite right in coming 
to the conclusion that it did on the question as to whether the 
Railway Company had acted in good faith or not. The circums 


(1) (1503) 5 Bom. L. R. 454. 
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tances of the case show quite clearly that it would be altozetber 
wrong to afford to the Railway Company the protection given 
by section 7 of the Provident Funds Act of 1925. The position 
was that the Railway Company had amongst their own records 
a nomination duly made by their employee Iyer as long ago as 
the year 1916. They had had notice that the surviving one of 
the two original nominees was putting forward a claim under 
that nomination- They had also notice that proceedings had 
taken place in the Court of the District Judge of Chittagong 
whereby the surviving nominee, the present plaintiff, Atul Chandra 
Sen, was seeking to obtain a grant to him of a succession certi- 
ficate in order that te might perfect his title. The Railway 
Company further had uotice that although the District Judge of 
i Chittagong had decided the application adversely to Atul Chandra 
Sen he was alive to the fact that he had aright of appeal and 
that he proposed to exercise tirat right. The Railway Company 
moreover had notice atan early stage and certainly before they 
paid over the bulk of the Provident Fund money to the widow 
that Atul had actually instituted a suit of the nature which 
they themselves had required or at any rate requested him to 
institute in order that the conflicting claims of himself and the 
widow might be determined by a competent Court. It seems, 
therefore, quite clear beyond any reasonable doubt that the 
Railway Company were so heedless of their duty as to allow 
themselves to be advised and ultimately to be represented in the 
present suit by the identical pleader who had been acting for 
one of the rival claimants thereby dethroning themselves from 
the position of stake-holders and putting themselves, in effect, 
into the position of preferring one claimant to the other. They 
were, in fact, adopting a particular attitude instead of remaining 
disinterested and impartial. The worst aspect of the conduct of the 
Railway Company, in my opinion is that they went back on 
their word and the promise which they had given in their 
letter of the 2.st January, 1932. In that letter they had invited 
Atul to take legal proceedings. They had stated quite defi- 
nitely that they would hold the money until the issues raised 
in those proceedings had been properly determined by a com- 
petent Court. If an individual had behaved in similar circums- 
tances in the manner this Railway Company dij one would be 
disposed to say that his conduct had fallen short of that expected 
of a man of honour and business integrity. We see no reason 
why any lower ethical standard should be applied to the con- 
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duct of the Railway Company. We take the view therefore that 
the District Judge rightly held tbat the Railway Ccmpany did 
not act in good faith. It follows that they are rot entitled to 
the indemnity or protection afforded by section 7 of the Provident 
Funds Act, 1925. 


The appeal is, accordingly, dis misted with costs. 
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PIR ZIAUDDIN SHAH. i 


[ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF SIND.] 


Practice ~ Questions of fact—Finding of trial Fudge—Right of Appeal— 
Finding of trial Fudge not to be lightly interfered  with—Court 
of Appeal can overrule only after full consideration of all the 


material, 

As the trial Judge has the advantage of seeing the witnesses and watching 
their demeanour, his finding, so far as it depends on the credibility of oral 
evidence, cannot be lightly interfered with; the law, however, gives a right 
of appeal froma judgment of the trial Court on questions of fact as well as 
on questions of law, andthe Court of Appeal has to make up its own mind 
after carefully weighing and considering the judgment, and if, on a full 
consideration of all the material. it is satisfied that that judgment is clearly 
wrong, it cannot shrink from overruling it. 


Consolidated Privy Council appeals Nos. 62 and 63 of 1934 
from two decrees of the Cuuit of the Judicial Commissioner of 
Sind, dated 8th May, 1931, which reversed two decrees of the 


Subordinate Judge of Hyderabad, dated 29th September, 1927 
and decreed the plaintifi’s claims in both suits. 
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The suits out of which these appeals arose relate to the wakf 
properties of the Jhandowala Pirs Dargah and to a library 
which was the private property of the father of the parties. 
The history of the endowment and the facts giving rise to 
the suit appear fromthe judgment of their Lordships. The only 
point of law involved in the suit was not dealt with by the Board 
as they deemed it unnecessary to make any pronouncement on 
the subject. 

J. M. Parikh for the Appellant. 

Leslie DeGruyther, K. C, and W. Wallach for the Respon- 
dent. 

Their Lordships’ judgment was delivered by 

Sir Shadi Lal : The dispute in these two appeals relates to 
a Moslem shrine situated in the province of Sind, commonly 
known as the Durgah of Jhandawala Pir. It is common ground 
that Pir Rashidulla Shah was the last sajjadanashin (the person 
who sits on the sajjada or the carpet on which prayers are 
offered), or spiritual preceptor, of the Durgah, and also the 
mutwalli of the wakf property attached to it. He died in May, 
1922, leaving five sons. The eldest of them, Ziauddin Shah, 
thereupon, claimed to be the successor of his father as sajjadanashin 
and mutwalli, and asked for the possession of the wakf property. 
His claim was resisted by the third son, Ahsanullah Shah, who 
advanced various grounds to defeat the plaintif, and to support 
his own right to succeed the ceceased Pirin both the offices, 
The Subordinate Judge dismissed the suit, but on appeal his 
view was Overruled by the Court of the Judicial Commissioner, 
Sind, who decided the case in favour of the plaintiff. 

The defendant has appealed to His Majesty in Council, 
and the main question for determination is whether the plaintiff 
has established his right to succeed to the offices of sajjadanashin 
and mutwalli. 

It may be stated at the outset that itis no longer suggested 
by either of the parties that the succession is regulated by right 
of inheritance or by election by the members of the congrega- 
tion. Nor is there any deed of dedication, or any evidence of 
usage prevailing in the institution, which governs the succession, 
except that both the offices are held by one and the same 
person. The parties are agreed that the mutwalli for the time 
being can nominate his successor, and that the person so nominated 
is entitled to succeed him. 

It appears that in 1900 Pir Rashidulla Shah executed a docu- 
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ment called hibanama (deed of gift), in which the defendant was 
marked out as his successor. But the Pir lived thereafter for 
many years, and it is undeniable that in 1916 he executed another 
document which is in the nature of a will, This document states 
in clear terms that he appoints the plaintiffto be his successor, 
and it is signed in token of his consent by-the defendant himself. 
It is clear that it abrogated the deed of 1990. The defendant, 
however, urges that the rulé allowing the incumbent of the office 
to nominate his successor, which derives its authority from the 
Mohammedan law, prescribes that the nomination can be valid 
only if it was made while the incumbent was on his death bed, 
or was suffering from a mortal illness, but not when he was in 
good health. This contention, which appears to be supported 
by some authorities on the Mohammedan law, would prevent a 
mutwalli from ay pointing his successor if he died suddenly with- 
out any expectation of death, and render ineffective any appoint- 
ment made by him at a time when he was not on his death bed or 
suffering from such illness, : 

It is, however, unnecessary to make any pronouncement on 
the subject, as their Lordships concur with the Court of Appeal 
in India that Rashidulla Shah, not only nominated the plaintiff 
as his successor by the instrument executed by him in 1916, but 
also described him as his successor in various letters written by 
him in 1921. He also confirmed the nomination to several res- 
pectable persons who had conversations with him during his last 
illness and within a short time prior to his death. Three of these 
persons were officials who cccupied responsible positions under 
the Government, and they say that the late Pir told them in 
t921 and 1922 that the plaintiff was to succeed him. The 
learned Judges of the Appellate Court rightly attached importance 
to their testimony, and no attempt has been made to impeach 
their credit. But the most important witness on ths subject is 
a physician who treated the Pir fora month before his death, 
He states that the deceased showed him the document of 1916 
and told bim that he had appointed his son (the plaintiff) as his 
successor. This witness is related to both the parties, and appears 
to be a disinterested person. 

It appears that the late Pir was a strong supporter of the 
Khilafat movement, and knowing, as he did, that the plaintiff 
shared his political views, it was only natural that he should 
favour the succession of ason who would help that movement 
after his death. Moreover, the plaintiff was, not only the 
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eldest son, but also best fitted to perforin the functions of the 
head of the institution. 

The evidence, documentary as well as oral, fortified, 
as it is, by the circumstances of the case, leaves little doubt 
that Pir Rashidulli Shah appointed the plaintiff to te bis 
successor; and the appointment satisfies the condition men- 
tioned abova, is : 

But it is claimed by the defendant that he was the last person 
nominated by his father to succeed bim, but he has failed to 
establish his claim. There is no document subsequent to 1916 
to support his claim, and the oral evidence.produced by him is 
wholly unreliable, and has been rightly rejected by the Court of 
Appeal in India. 

The Subordinate Judge, who tried the case, did not think 
that the late Pir made any declaration in favour of his eldest 
son during his’ illness; and, as the learned Judge had the 
advantage of seeing the witnessess and watching their demeanour, 
his finding, so far as it depends upon the credibility of oral 
evidence, cannot be lightly interfered with. His judgment is 
an unusually leng thy document and contains an elaborate dis- 
cussion of matters which are not altogether relevant. That 
discussion has tended to obscure the real question in controversy 
between the parties, and to lessen the importance of the documen- 
tary evilence furnished by the deed executed by Rashidulla Shah 
in 1916, and the letters written by him in 1921, only a few 
months before his death. It isto be observed that the law gives 
a right of appeal froma judgment of a trial Court on questions 
of fact as well as on questions of law, and the Court of Appeal, 
after carefully weighing and considering the judgment, has to make 


up its own mind, and cannot shrink from overruling it, if, ona . 


full consideration of all the material, it is satisfied that judg- 
ment is clearly wrong. The learned Judges, who heard the 
appeal in the present case, have given convincing reasons f.r 
dissenting from the Trial Judge; and their Lordships, after 
examining the evidence, concur in the :conclusion reached by 
them. ie 
It must, therefore, be held that the plaintiff was validly 
- appointed to the office of mutwalli, and also of sajjadanasbin. 
The defendant’s appeal arising out of the suit brought by the 
plaintiff to establish bis title to both these offices consequently 
fails. 
This disposes of the principal suit, and their Lordships must 
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Exe: now deal with the suit instituted by the plaintiff to recover a 
1937. library. The library was gifted to him by bis father in 1909. 


Pir Absanullah Shah The gift, which was said to have been made by word of 

mouth, was subsequently confirmed by the document of 19:6, 

pen which has already been referred to. There is evidence to 

Sir Shadi Lal. show that the library was in the possession of the plaintiff in 
September, 1922, when he was forcibly dispossessed by the 
defendant. 

The question, however, is whether the library was the private 
property of the late Pir, or, as urged by the defendant, formed 
part of the wakf property dedicated to the shrine. Thera is no 
reliable evidence that it belonged to the Pir in his private capacity, 
and all the circumstances point to the conclusion that it was 
possessed by him as the head of the Durgah. Indeed, the learned 
counsel for the plaintiff admits that he seeks to recover possession 
of it, not as his private property, but asa wakf property which 
appertains to the institution. The defendant cannot, and does 
not, lay any claim to it, if it is held to be trust property. 

Their Lordships think that tbe library should be declared to 
form part of the wakf property attached to the shrine, and that 
the decree of the Court of Appeal skould be modified accordingly. 
As the plaintiff has established his right to be the mutwalli of 
the wakf property, he is entitled to recover possession of the library, 
together with its appurtenances as described by the Court of the 
Judicial Commissioner. 

The result is that while Appeal No. 62 of 1934 is dismissed 
in fofo, the connected appeal, No. 63 of 1934, is accepted so far 
as to make it clear that the library is not the private property 
of the plaintiff but is wakf property. He is entitled to recover 
possession of the library with its appurtenances and hold it in 
his capacity as the head of the Durgah of Jhandawala Pir. The 
appellant, baving failed on the vital points, must pay the costs 
of both the appeals, Their Lordships will humbly advise His 
Majesty accordingly. 

T. L. Wilson & Co: Solicitors for the Appellant. 

H. S. L, Polak & Co.: Solicitors for the Respondant. 
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Settlement under Indian Succession Act (X of 1865)—Transfer by unregistered 
instrument of interest under setilement—Future rents and profits— 
Transferee trustee for Company in course of formation—Raitification by 
Company after incorporation —Estoppel ~ Presidency Towns Insolvency Act 
(II of 1909) section 52 (1)a— Indian Trusts Act (I of 1882) section 5 ~ 
Indian Registration Act (XVI of 1908) sections 5,17(1), 49~Transfer of 
Froperty Act (IV of 1882), section 54 paras. 2 and 3. 


In 1919, one Maung Chit Maung, entitled toa right or interest under a deed 
of settlement made by his father, transferred it by registered deed to one Moolla. 
On 22nd December, 1920 by an unregistered docùment purporting to be articles 
of agreement between Moolla, his mother Mariam Bee Bee and one Mahomed Ali 
Modan as Trustee for the plaintiff Company (not yet registered) Moolla agreed 
to sell to the Company inter alia “the interest under the settlement of Maung 
Chit Maung. The plaintiff Company, after its incorporation on the atst of 
January, 1921, by a resolution ratified and adopted the agreement, No further 
transfer was at any time executed by Moolla to the Company and no registered 
document at any time came into existence to carry out the contract of sale 
contained in the agreement. 


Moolla was adjudicated an insolvent on the 7th of May, 1937 and the plaintiff 
Company was ordered to be wound up compulsorily on the 21st of June 1927 and 
the question now was whether the interest in the settlement had passed to the 
plaintiff Company. The Divisional Bench of the High Court held that the 
interest of Maung Chit Maung was an interest In immoveable property which 
could be transferred only by a registered document, and relying on Arif v. 
Fadunath Majumdar (1), dismissed the suit. 


The appellant contended (1) that while a right in respect of future rents might 
be immoveable where the owner of the right was himself entitled vis-a-vis the 
tenants to collect and enjoy the profits of the land, by reason of the intervention 
of trustees, it became merely a right to receive from the trustees a sum of 
money out of the income of the property (2) that by a declaration of trust at 
the time of sale, Moolla bad made himself a trustee and therefore under 


(1) (1930) L. R, 58 l. A. gt 3 53C. L. J. 359. 


P.C, 


1956. 
Sy 


May, 26, 


275 


276 


P.C. 


1936. 
Sa t 


M. E Moolla Sons, 
Limited 


v 
The Official Assignee 
of the High Court of 
Judicature at 
Rangoon, 


THE CALCUTTA LAW JOURNAL (Von, LXV. 


section 52(1) (a) of the Presidency Towns Insolvency Act the interest in the 
settlement never vested ın the Official Assignee (3) that by reason of the fact 


‘that a previous appeal to His Majesty in Council inthe matter of the same 


settlement, had been resisted in the name of the Official Assignee, though at the 
expense of the plaintiff Company, the Official Assignee was estopped from 
denying that the interest had vested in the plaintiff Company : 


Held, (1) Upon construction of the terms of the deed of settlement, the 
interest of Maung Chit Maung, and in so far as the interest in the income was 
concerned his interest in future rents and profits, were immoveable property 
within the meaning of section 54 of the Tiansfer of Property Act and section 17(1) 
(a) of the Registration Act. 


(2) That the inter vention of trustees made no difference to the application of 
the provisions of section 54. 


(3) That apart from the fact that there was no evidence of a declaration of 
trust by the transferor under section 8 of the Indian Trust Act (II of 1882), 
the interest In the settlement could not form the subject matter of a trust and 
even if it could bave, by reason of section 54 of the Transfer of Property Act a 
contract for the sale of immoveable property did not of itself create any interest 
in or charge on such property and a non-testamentary document creating a trust 
required to be signed by the author of the trust or trustee and registered under 
section § of the Indian Trust Act. 


(4) That the mere fact that in the previous appeal, the Officlal Assignee was 
on record, though the expenses were paid by the plaintiff Company, did not 
estop him from denying now that the interest of Maung Chit Maung had vested 
in the plaintiff Company. 

Mangalaswami v. Subbia Pillat (1) and Natha Kerra v, Dhunbaijt (2) 
approved of, ° 


Miller v. Collins (3) and Tailby v. Oficial Receiver (4) referred to. 


Privy Council Appeal No. 76 of 1935 from a decree of the 
High Court at Rangoon ( Page,C. J. and Mya Bu, J.) in its 


. Appellate jurisdiction dated the 14th August 1934, which reversed 


a decree of the same High Court in its Original Civil Jurisdic- 
tion, dated the rst March 1934. 


The appeal arises out of a suit brought by the appellant 
Company through its liquidator J. Hormasji for a declaration that 
a certain asset held by one M. E. Moolla, an insolvent, was the 
property of and was held by him in trust for the appellant 
Company and that it did not vest in the Official Assignee as the 
property of the insolvent. The trial Court allowed the claim 
of the Company and made a declaratory decree as prayed for 


(1) (1910) I. L. R. 34 Mad. 64. " 
{2) (1898) L. L. R. a3 Bom. 1, 

(3) [1896] 1 Ch. 573. 

(4) (1888) 13 App. Cas, 523. 
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in the plaint, The High Court on appeal reversed the decree 
of the trial Court and dismissed the suit. 

A. M. Dunne K. C. and S. Hyam for the Appellant. 

L, DeGruyther K. C. and R. W. Leach for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir George Rankin: The controversy in this case is between 
the plaintiff company M. E. Moolla Sons, Limited, which was 
registered under the Indian Companies Act in 1921 and which 
was ordered to be wound up compulsorily on a2rst June, 1927, 
on the one side, snd the Official Assignee at Rangoon on the 
other sile as assignee of the estate of one M. E. Moolla who 
was adjudicated insolvent on the yth May, 1927. The subject 
matter of the dispute is the right or interest which under a deed 
of settlement dated sth May, 1908, made by his father, was 
taken by one Maung Chit Maung and conveyed by him to 
Moolla by registerel deed dated ryth December, r919. The 
controversy arises out of the fact that ‘on the 22nd December, 
1920, by an unregistered instrument purporting to be articles 
of agreement made between Moolla, his mother Mariam Bee Bee, 
and Mahomed Ali Modan as trustee for the plaintiff company 
(not yet registered) Moolla agreed to sell to the company his 
business, the goodwill thereof, and the several properties or 
assets spscified in the first schedule thereto. Item No. 88 in 
the first schedule was: “ Purchase of the right of Maung Chit 
Maung in the estate of his deceased father U Ohn Ghine.., 
Rs, 2,50,000.” 

The plaintiff company, having been incorporated on the arst 
January, 1921, the board of directors at a meeting held on the 
following day 22nd January, 1¢21, resolved that the company 
do :— 

“ratify, confirm and adopt the Agreement dated 22nd day of 
December, 1920, and made between Mohammed Ebrabim Moolla 
of the first part, Mariam Bee Bee of the second part and Moham- 
med Ally Modan as Trustee of the Company of the third part as 
provided under Article 4 of the Articles of Association, and that 
this agreement be prepared and executed without delay and that 
Mr. Hashim Esooff Moolla do place the Seal of the Company to 
the said agreement. 

“Resolved further that on the execution of the above agree- 
ment Mr. Hasim Esooff Moolla on behalf of the Gompany do 
accept and carry out, all Conveyances, transfers or Assurances of 
the various properties mentioned in the aforesaid agreement from 
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Mr. Mohamed Ebrahim Moolla, and Mariam Bee Bee respectively 
to the Company and do register such documents respectively. 

“Resolved further that on the execution of the aforedescribed 
transfers the said Hashim Esooff Moolla on behalf of the Company 
do issue scrips to Mr. Mohamed Ebrahim Moolla and Mariam Bee 
Bee of the Company forthe value of the properties respectively 
transferred by them.” 

So far as re.ards the right of Maung Chit Maung under his 
father’s deed of settlement of 5th May, r908, no further transfer 
was at any time executed by Moolla to the company, and no re- 
gistered instrument at any time came into existence to carry out 
the contract of sale contained in the agreement of 22nd Decem- 
ber, 1920. 

The first question which arises upon the present appeal is 
whether or not for the purposes of transfer in 1920 the interest of 
Maung Chit Maung under his father’s settlement was immoveable 
property so as to be governed by the provisions of section 54 of 
the Transfer of Property Act (IV of 1882) and section 17 of the 
Indian Registration Act (XVI of 1908). Maung Chit Maung’s 
father, who executed the registered deed of settlement of 5th May, 
1908, was by name Moung Ohn Ghine and his right to make such 
a settlement depended, inter alia, upon whether he wasa Hindu 
or a Budhist, After litigation between his son Maung Chit 
Maung and his trustees, it was finally held by this Board in Ma 
Yait v. Maung Chit Maung (1) that he was neither, being a Kalai, 
that is a member of a community composed of descendants of Hin- 
dus intermarried with Burmese women. On this footing he was 
governed by the Indian Succession Act and the deed of settlement 
was not prima facie bad as inconsistent with any personal law 
applicable to him. The provisions of the settlement which are of 
cardinal importance for the determination of the exact character 
of the right given thereby to his son Maung Chit Maung are as 
follows :-— 

“7, After the death of the Settler and during the lifetime of 
Mah Yait and until the youngest child attains the age of 20-the 
Trustees shall pay and divide the income and interest of the estate 
at intervals not exceeding six months to and between Mah Yait, 
Mah Maya, Mah Noo and the other children, Rupees One thou- 
sand (1,cco) per month being paid to Mah Yait and the remainder 
being divided equally between the children. If any child shall 


« die before the youngest child attains the age of a0 leaving a child 


(1) (1921) L. R. 431. A. 553; 1. L. R. 49 Cale. 319. 


w 


Vou, LXV.] PRIVY COUNCIL, 


or children such child or children shall take and if more than one 
equally between them the share which his her or their parent would 
have taken. After the youngest child shall have attained the age 
of 20 the nett proceeds of sale of the properties described in the 
first, second and third schedules and of any other properties or 
investments represen'ing the properties in the first schedule shall 
be divided in equal shares between the children then surviying and 
the issue of any child or children who may then be dead such issue 
taking and if more than one equally between them the share which 
his her or their parent would have taken if he or she had survived 
until the youngest attained the age of 20. 

“8, The proceeds of sale of the property in the fourth schedule 
shall be divided in equal shares among all the issues in whatever 
degree living at the death of the youngest child. Until the 
youngest child attains the age of 20 years the income shall be paid 
and divided in the same manner asthe income of the other pro- 
perties according to clause 7 hereof. After such event and until 
the sale take place the income shall be divided between the surviv- 
ing children or child and the issue of deceased children in equal 
shares, ” 


The effect of these provisions has already been canvassed by the 
Board in Ma Yait v. The Official Assignee (1), an appeal rising out 
of a suit brought by Moolla in 1925. The trustees of the settle- 
ment had, it would appear, taken up the attitude that the interest of 
Maung Chit Maung was a mere sges of such character that it could 
not be transferred having regard to the provisions of section 6 of 
the Transfer of Property Act. In that case the settlement of sth 
May, 1908, was described by Lord Atkin delivering the judgment 
ofthe Board as follows =— 


“ The question at issue was whether the rights that were given, 
if any, to the assignor of the plaintiff, the eldest son, were a possi- 
bility of a like nature of an heir-apparent succeeding to an estate, 
and so forth, or were a right to sue. That turns upon the con- 
struction of the settlement. Without going into it in detail, it may 
be described as an ordinary settlement made in the settlor’s lifetime, 
by which the settlor transferred to the trustees a large amount of 
property, in substance, probably, the whole of his property, in trust 
to allow the settlor during his lifetime to manage the property, and 
to have the sole benefit of the income both from the immovable 
and movable property. The settlement then proceeded to declare 
certain trusts that should come into operation after his death. 


(1) (1929) L, R. 57 I A. 10 ; 51C. L. J. 112, 
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The trusts to come into operation after his death were that, as to 
the property ccmprised in three schedules, the trustees, during the 
life of the widow and until the youngest child attained the age of 
20, were to distribute the income in the manner provided—namely, 
that they were to pay Rs. 1,000 a month to the widow, and to divide 
the remainder amongst the children, including the eldest sn, 
Maung Chit Maung, the assignor of the plaintif. After the youngest 
child attained the age of 20, the property was to be sold, and the 
proceeds were to be divided in equal shares between the children 
then surviving, the issue of any child who was dead to represent his 
father’s share, There was a slight alteration in the trusts in relation 
to the property comprised in the fourth schedule, because in that 
case the property was not to be distributed until the death of the 
youngest child, and it was to be divided then amongst the children 
living at that date, ” 

Lord Atkin went on to say :— 

“ That is a very plain and ordinary settlement and it gives very 
plain and well understood rights to all the parties who benefit under 
the settlement: a vested right in the income, contingent rights in ` 
the corpus. ” . 

The question now is whether the interest of Maung Chit Maung 
was an interest in immoveable property. The Division Bench of 
the Rangoon High Court, Page C. J. and Mya Bu J., have answered 
this question in the affirmative, and acting on the law laid down by 
the Board in Arif v., Jadunath Majumdar (1) have dismissed 
the suit. g 

The subject matter of chapter 3 of the Transfer of Property Act 
is given by the healing to that chapter as “Sale of immoveable 
property.” The phrass “immoveable property” is not defined in 
the Act itself though there is in section 3 a provision to the effect 
that immoveable property does not include standing timber, growing 
crops or grass. The phrase, however, is defined in the General 
Clauses Act, 1897 (X of 1897) section 3(25) as follows :—" Immove- 
able property shall include land, benefits to arise out of land, and 
things attached to the earth.” The words used being “ shall 
include” the provision is not in the strictest sense a definition as 
the description given does not purport to be exhaustive. By 
section 4 of the Transfer of Property Act it is provided that 
section 54, paragraphs 2 and 3, and certain other sections, shall be 
read as supplemental tothe Indian Registration Act, 1908. The 


. Registration Act in section 2(6) contains a fuller description of 


(1) (1930) L. R, 58 I. A. or; 53C. L. J. 359. 


Vou, LXV.] PRIVY COUNCIL, 


what is meant by immoveable property though here again the word 
used by the legislature is “includes” and the description is not 
intended to have the exhaustiveness of an exact definition. 
Clause (6) is as follows :— 
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(6) ‘Immoveable property’ includes land, buildings, hereditary The Offictal Assignee 
allowances, rights to ways, lights, ferries, fisheries or any other of the High Court of 


benefit to arise out of land, and things attached to the earth or 
permanently fastened to anything which is attached to the earth, 
but not standing timber, growing crops nor grass.” 

Section 17(1) of the Registration Act provides that the following 
documents shall be registered :— 

“ (a) instruments of gift of immoveable property ; 

“(6) other non-testamentary instruments which purport or 
operate to create, declare, assign, limit or extinguish, whether in 
present or in future, any right, title, or interest, whether vested or 
contingent, of the value of one hundred rupees and upwards, to or 
in immoveable property.” 

By section 49 of the Registration Act— 

“No dacument required by section 17 or by any provision of 
the Transfer of Property Act, 1882, to be registered shall :— 

“(a) affect any immoveable property comprised therein, or 

“(c) be received as evidence of any transaction affecting such 
property. ; 

unless it has been registered. ” 

It is to be observed upon a comparison of these different 
sections that while the Registration Act only requires certain 
documents to be ‘registered on pain of the consequences 
entailed by section 49, the Transfer of Property Act by section 
54 enacts that (with a limited exception) the sals of immoveable 


property can be made only by registered instrument. The, 


provisions of the Registration Act by themselves would not 
operate to render invalid a mere oral sale. On the other hand the 
somewhat wide phrase “any interest. . . . . to or in immove- 
able property” which occurs in clause (4) of section 17 (r) of the 
Registration Act does not occur in section 54 of the other statute, 


A consideration of section 54 of’ the Transfer of Property Act 
shows that the section in its structure is much influenced by the 
decision of the legislature to exempt transactions of sale of land 
of small value from the requirement of registration. It would 
be obviously undesirable that transactions in contingent or remote 
interests should be exempted from registration merely on the 
ground that at the time of the transaction the value was small, 
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For this reason and also for the reason that, in the absence of 
a registered instrument, delivery isto be required asa formality 
necessary to the completion of the transaction, section 54 divides 
its provisions as to immoveable property according as the im- 
moveable property is tangible or intangible. In one respect its 
language is unhappy, namely, in its employment of the words “in 
the case of a reversion or other intangible thing.” “Thing” is 
an unfortunate word to apply for more reasons than one, because 
the reference can only be to an interest of some sort in immove- 
able property, and it is difficult to see how the phrase “in the case 
of a reversion or other intangible thing” can be intended to fall 
short of covering every interest in immoveable property which is 
not regarded (as e.g., an undivided share in land is regarded) as 
being tangible immoveable property itself. 

For the present purpose it is important to bear in mind that 
the distinction between moveable and immoveable property is 
being considered from the standpoint of an Act which deals with 
the formalities of transfer in connection with a system which is 
intended to secure registration of transfers as distinct from titles 
on the one hand and contfacts on the other. It is no part of 
the purpose of the provisions of section 54 that they should have 
any effect upon the devolution of property; and immoveable 
and moveable property for the present purpose do not necessarily 
correspond to real and personal estate in English law, whether 
or not these notions be specially considered in the light of equi- 
table doctrines concerning trusts for conversion of real estate, 
Whether the distinction drawn ‘between moveable and immoveable 
property by the Indian enactments involvesa very different test 
from that applicable in England to determine what is an interest 
in land under the Mortmain Act or the Fines and Recoveries 
Act or the Dower Act or under any other English Act is a separate 
problem in each case. The Indian distinction may be thought 
to present some analogy to the distinction between moveable 
and immoveable property as understood in international law for 
the purpose of the doctrine mobilia sequuntur personam, [Cf 
Murray v, Champernowne (1).] The learned Chief Justice in 
the present case relied upon two English cases decided under 
the English Dower Act, namely, Lacey v. Hill (2) per Jessel 
M. R. and Jn re Thomas (3). In these cases gifts to a widow of 


(1) (1901) 21, R. 232. 
(2) (1875) L. R. 19 Eq. 346 (348). 
(3) (1886) L.R, 34Ch. D, 166. 
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a share of income to be derived from land and of a share in the 
proceeds of sale of land were held to be interests in land within the 
meaning of section g of the Dower Act of 1833. 

These cases do not stand alone, Thus Z» że Warts(1), a testator 
was entitled to £800 secured by mortgage upon the life interest of 
a lady and the reversionary interest of one of her children in the 
trust.funds of her marriage settlement. Part of these funds was 
invested in mortgage of real estate. It was held that the £800 was 
an interest in land within the Mortmain Act 9 Geo. 2, €. 36, 9 3. 
In Miller v. Collins (2) it was held that a married woman's equit- 
able reversionary life interest in a sum of money properly invested 
by her trustees upon a mortgage of land was an interest in land 
within the 77th section of the Fines and Recoveries Act, 1833, 
On the other hand it was held in Jn re Lynes Settlement Trusts 
(3), that the reversionary interest of a daughter in the trust funds 
of her father’s marriage settlement part of which was properly 
invested in realty and held by the trustees upon trust for sale 
was her personal estate within Lord Kingsdown’s Act (186r) 
and the Wills Act (1837). While each of these cases may be 
regarded as a decision upon the question what is an interest 
in land, and though it may be difficult to suppose that the 
decision turned upon any special colouring which those words 
can be supposed to take from their context, or from the purpose 
of the particular Act in question, nevertheless it cannot be too 
strongly emphasised that the question in India is entirely a 
question of construction of the Indian statutes. Elaborate 
precaution has been taken by those statutes to give such help 
as an express description can give and in so far as a completely 
exact definition is not provided the purpose of the Indian 
statutes and the context of the phrase to be construed must furnish 
the guide. 

A number of Indian decisions have been brought to the 
notice of the Board. In Mangalaswami v, Subbia Pillai and 
others (4) an assignment, which was in effect a mortgage of future 
rents due in respect of the plaintiff's share in certain land, was 
held to be inadmissible in evidence for want of registration, In 
the course of acareful and accurate discussion of the question 
it was said :— 


G) (1885) L. R. 29 Ch. D. 947. 

(a) [1896] 1 Ch, 573. 

(3) [1919] 1 Ch. 80. 

{4) (910) I, L. R. 34 Mad. 64 (66). 
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P. £ è “The question is whether future rents payable in respect of 
1936. land are benefits to arise out of land. It has never been doubted 
that a lease by a Zamindar or a transfer by him of the zamindari 


M, E. Moolla Sons. | Pan i : 
Limited interest, which is generally the right to the melvaram, is a trans- 


The Official Assignee fer of immoveable property. Ifthe assignment is, however, of an 
-of the High Court of arrear of rent, the benefit has already arisen out of the land and 
Judicature at s z HS 5 
Rangoon, is therefore outside the definition of immoveable property.. It 
Sir George Rankin. has been held that a lease ofa right to market dues upon a cer- 
` —— tain land requires registration as an instrument dealing with a bene- 
fit to arise out of land (see Sikandar v. Bahadur (1) though the 
profits which have already accrued from a lambardar were held not 
not to fall within the definition of immoveable property (see Da- 
modar Das v. Girdhari Lai (2) The decision in Venkaje Babaji 
Naik v. Shidramapa Balapa Desai (3) seems, almost exactly, to 
cover the present case. There, a right to assessment due upon 
certain land was assigned by an unregistered instrument. It was 
held that the instrument required registration as the assessment had 
not accrued due at the date of the assignment, but was only to 
become due in the future,” 


‘N 





It was contended for the present appellants that while a right 
: _ in respect of future rents might be immoveable property where 
the owner of the right was himself entitled vis-a-vis the tenants 
to collect and enjoy the profits of the'land, the same reasoning 
could not be applied to a case, such as the present, where the 
right granted was subject to the intervention of trustees, and was 
no more than a right to receive from the trustees a sum of money 
out of the income of the property. The case of Natha Kerra v. 
Dhunbaiji and others (4) is, however, in conflict with any such 
contention. There the testator had directed his trustees to hold 
certain immoveable property 


“upon trust to pay the rents, profits, interest, dividend and 
produce of so much thereof as shall from time to time under the 
provisions of this my'will shall remain or be in their hands, unto 
my wife during the term of her natural life, she thereout maintain- 
ing, educating and bringing up my children in a manner suitable to 
their degree in life.” 


The children had grown up and had finished their education 


(1) (1905) J. L. R. 27 All. 462. 

(2) (1905) I. L. R., a7 All. 564. ; 
(3) (1895) 1. L. R. 19 Bom. 663. 

{4) (1898) I, L. R. 23 Bom, 1. 
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so that the obligation imposed upon the wife in respect of them 
had been discharged. It was held that her life interst had been 
properly attached in execution of a decree against her as an 
interest in immoveable property. The circumstance that the lady 
was herself one of the trustees is entirely irrelevant and formed no 
part of the ground of the decision. 


While their Lordships do not regard the English decisions 
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as an authority upon the construction of the Transfer of Property Sir George R Rankin. 


Act, this question whether the intervention of trustees makes 
any difference to the application of the phrases “immoveable 
property” or “benefits to arise out of land” or “any right, title or 
interest to or in immoveable property” is a more abstract problem 
upon which English authority is not necessarily uninstructive. 
Their Lordships will quote the observations of Lindley L. J., 
concurred in by A. L. Smith L. J., in a case already cited (Miler 
v. Coliins (1) which was a case of a reversionary life interest in 
a sum of money invested by trustees upon a mortgage of land. 
The learned Lord Justice observed as follows:— 


“Now I confess I am quite unable to see the impropriety of 
describing the interest of a person beneficially entitled to money 
invested on mortgage held by his trustee as an interest in land. 
The interest of the cestui qui trust is not confined to the money, 
but extends to the security for it, Le. to the land held by his 
trustee. Such land is vested in the trustee, but upon trust for 
whom? The only possible answer is, upon trust for those persons 
who are beneficially entitled to the money. Ifthere is only one 
such person, and he is sui juris, the trustee can be required to 
transfer the security to him, ie. to assign the debt and convey 
the land to him. If there are several such persons, and they 
are all sui juris and absolutely entitled to the money, and they 
agree, they can also require the mortgage debt to be assigned 
and the land to be conveyed to them. These ate only illustrations 
which lead me to say that a cestui qui trust of a mortgage debt 
has an interest in the land. Ifthe debtis so settled that the 
cestuis qui trust have not the right to call for an assignment of 
the debt to them, they are nevertheless as much cestuis qui 
trust of the whole security and debt and land, and each of them 
has an interest, though possibly a limited interest, in the one 
quite as much as the other. Itistrue they can only reach the 
mortgagor or the land through their trustee; but this does not show 


{1) [1896] 1 Ch. 573 (586) 
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that they have no interest in the land, the legal estate of which is 
in their trustee.” 

These observations are atleast sufficient answer to the view 
that the beneficiary has no interest in immoveable property because 
his right is only to call upon the trustees to carry out their trust 
or because the distinction between legal and equitable estates does 
not as such exist in the law of India. eS 

Upon a full consideration of the nature of the interest in the 
income of his father’s estate which was given to Maung Chit 
Maung by the deed of settlement of 5th May, 1908, and also of 
his interest in the ultimate proceeds of sale of the properties 
described in the schedules thereto, their Lordships are of opinion 
that the High Court of Rangoon rightly held in appeal that the 
interest of Maung Chit Maung was immoveable property within 
the meaning of the Transfer of Property Act and the Registration 
Act. In so saying their Lordships must be understood to refer 
so far as the interest in the income is concerned, to Maung Chit 
Maung’s interest in future rents and profits, Rents and prcfits 
which at the time of assignment had been received by the trustees 
of the settlement had ceased to be immoveable property, as is 
sufficiently explained by the passage already cited from the judg- 
ment in Mangalaswami v, Subbia Pillai (supra) (1). If the 
plaintiffs in the present suit had made any case to the effect that 
prior to :December, 1920, the trustees had failed to pay Maung 
Chit Maung’s share of the income to him or to his assignee, and 
that the arrears were intended to pass to Moolla and from him to 
the plaintiff company,’ this part of their case would have been 
free from embarrassment arising from section 54 of the Transfer of 
Property Act. No such case, however, would appear to have been 
made and no proof was given to that effect. In suit No. 271 of r925 
in the Rangoon High Court the trustees of the settlement have 
paid over to the Official Assignee an admitted sum of Rs. 41,000 
representing rents and profits for a certain period. This fact their 
Lordships learn from the judgment of Shaw J. at first instance in 
the present case, and as from the appellants’ case before their 
Lordships it would appear (paragraph rr), that the trustees brought 
this sum into Court as “the share of Maung Chit Maung in the 
income of the trust estate from the year 1920,” there is no doubt 
good reason to explain the fact that no case has been made with 
special reference to the income of the estate prior to that year. 

The remaining contentions of the appellants may be shortly 

(1) (1910) I. L. R. 34 Mad, 64. 
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- considered. In view of the fact that by section g2 (1) (a) of the 


ca 


Presidency-towns Insolvency Act III of 1909, the property of an 
insolvent does not comprise property held by the insolvent on trust 
for any other person, the plaintiff company, while making no claim 
for specific performance of the contract of 22nd.December, 1920, 


‘contended that the interest in Maung Chit Maung in his father’s 


settlement never vested in the Official Assignee of Moolla by reagon 
that Moolla wasa trustee for the plaintiff company. Why Moolla, 
who had contracted to sell to the plaintiff company, should be 
supposed to have made himself trustee for the company by an 
express declaration of trust is a question not readily answered, and 
in their Lordships’ opinion there is no reasonable evidence of any 
declaration whereby Moolla expressed an intention to assume any 
such character. Asa means of overcoming the difficulties arising 
in the plaintiff company’s path from section 54 of the Transfer of 
Property Act, the suggestion of a trust is misconceived. No doubt 
a contract may raise a trust. Indeed, as was recalled by Lord 
Macnaghten in Zuildy v. Official Receiver (1), Lord Thurlow in 
Legard v, Hodges (2), referred to “this maxim which I take to be 
Universal that whenever persons agree concerning any particular 
subject, that in a Court of Equity, as against the party himself, and 
any claiming under him, voluntarily or with notice, raises a trust. ” 
Butin the present case part of the plaintiff difficulty is that by 
Section 54 of the Transfer of Property Act a contract -for the sale of 
immoveable property “does not of itself create any interest in or 
charge on ‘such property” according to the law of India. It is 
further to be observed that by the Indian Trusts Act (II of 1882) 
section 5 conformably to the general seheme of the other 
statute :— 


“No trust in relation to immoveable property is valid unless 
declared by a non-testamentary instrument in writing signed by the 
author of the trust or the trustee and registered, or by the will of 
the author of the trust or of the trustee. No trust in relation.to 
moveable property is valid-unless declared as aforesaid, or unless 
the ownership of the property is transferred to the trustee. These 
rules do not apply where they would operate soas to effectuate 
a fraud.” 


The present case does not appear to be within the last clause of this 
section since to relegate the plaintiff company to their remedy by 


(1) (1888) 13 App. Cas. 533 (546). 
- -(2) (1732) 1 Ves, Jun. 477. 
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specific’ performance or to refuse them remedy if they be not 
entited to specific performance would not effectuate any fraud. In 
any view section 54 by itself is in the present case a sufficient 
answer on the facts and section 5 and section 8 of the Trusts Act 
are additional difficulties. 


It was suggested before the Board that under sections 88, 91 or 
92 of the Trusts Act which occur in chapterg and deal with 
“ certain obligations in the nature of trusts,” the plaintiff company 
could establish the right which they claim without having recourse 
to a suit for specific performance, but their Lordships consider that 
no case under these sections was pleaded and no case was 


“proved. 


Another contention of the plaintiffs was to the effect that the 
Official Assignes of Moolla’s estate was estopped from denying that 
the interest of Maung Chit Maung in his father’s settlement was 
now vested in the plaintiff company. This contention was rested 
upon the fact that in the previous suit 271 of 1925 an appeal of the 
trustees of the settlement to His Majesty in Council was resisted at 
the expense of the plaintiff company, though in the name of the 
Official Assignee. Their Lordships have some difficulty in seeing 
how the plaintiffs can make good their case by means of an 
estoppel, but on the facts it is reasonably plain that no estoppel is 
made out. Bya letter dated 2nd June, 1927, the plaintiff com- 
pany’s legal adviser proposed to the Official Assignee that the 
company should pay the expenses of the appeal without prejudice 


to any claim which the Official Assignee might prefer ata later 


stage. It is true that the Official Assignee, who was also liquidator 
of the plaintiff company, came subsequeutly to the conclusion that 
the right in suit was vested in the company, and was willing that in 
place of the insolvent the name of the company should be substi- 
tuted on the record for the purposes of the appeal to England ; but 
on the 2nd April, 1928, the Court decided to make a different order, 
and the Official Assignee’ and not the company was brought on 
the record in the place of Moolla. That the company, in providing 
the funds for contesting the appeal thereafter were acting on the 
strength of the proposal that this should be without prejudice to the 
ultimate decision of the question as between the company and the 
Official Assignee, is their Lordships think, the only reasonable 
inference. 


The plaintiff company, having omitted, doubtless for good 
reason, to make any claim against the Official Assignee of Moolla’s 
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estate for specific performance of the contract of 22nd December, 
1920, their Lordships are of opinion that the Division Bench of the 
Rangoon High Court rightly dismissed the suit. They will humbly 
advise His Majesty that this appeal should be dismissed with 
costs. 

Barrow, Rogers & Nevill: Solicitors for the Appellant. 


Gard, Lyall & Co.: Solicitors for-the Respondent. 
S. P Ke Appeal dismissed. 


PRESENT ; Lord Dhankerton, Sir Shadi Lal, and Sir George Rankin. 


HUBERT ROWAN HODGE 


V 


SHAHEBZADA MAHOMED KAMGAR SHAH 
AND OTHERS. 


[ON APPEAL FROM THE HIGH Court oF JUDICATURE AT 
FORT WILLIAM IN BENGAL.] 


Indian Limitation Act (1X of 1908), Sec 12 (2) Sch. I. Art. 151—Procedure 
_ Appeal from Order of High Court—Out of. Time—Unavoidable delay— 
“Time requisite for obtaining copy of ” order. 


On the sth December, 1934, an order was made by a High Court Judge 
directing” the Registrar of the Court to accept an offer for a certain property 
made by an intending purchaser. That property formed part of the estate 
of a deceased man. The deceased’s- heir and legal representative wished to 
appeal against the Judge’s order on the ground that it contained no order 
in his favour as to costs, and that he bad no opportunity to argue the 
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matter of costs before the Court. Negotiations and correspondence with. ` 


regard tothe matter continued until the gist January, 1935, when the Judge 
gave his decision on the costs. During February, the intending appellant 
was engaged in correspondence with the Registrar with a view to applying to 
the Judge to date the order as of the 31st January, 1935, instead of the sth 
December, 1934. On the asth February, the Judge decided that the order 
should be dated the sth December, 1934. During March, 1935, necessary for- 
malities in connection with the order were carried through, and, on the 28th 
March, the order was completed and filed. On the 8th April, 1935, the 
appeal was filed, the purchaser not being made a party. On the 18th April, 
leave was obtainéd to amend the appeal by adding the purchaser as‘a party. 
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Section 12 (a) of the Limitation Act provides that—‘In computing the period of 
limitation prescribed for an appeal........the time requisite for obtaining a 
copy of the decree, sentence or order appealed FLOM ns sossar oe Shall be 
excluded”. 

Held, that, with the exception of the period of 10 days between the 
presentation of the appeal and its amendment, the appellant had been engaged 
in obtaining a copy of the order against which he intended to appeal, and 
that he had not been guilty of unavoidable delay, and that his appeal, 
‘although outside the time prescribed by the statute, was accordingly 
competent. $ : 

Privy Council Appeal No. 55 of 1936 from a judgment of the 
High Court of Judicature at Fort William (Derbyshire, C. J. and 
Costello, 7) dated July 31, 1935, reversing an order made by 
Cunliffe, J. on December, 5, 1934, and holding, on a preliminary 
objection taken to the appeal, that the appeal to the High Court 
was in time. 

The appellant, one H. R. Hodge, was the highest bidder at 
asale by auction held by the Registrar of the High Court of a 
property known as Dhalbhum Mining Estate, which belonged to 
the estate of Prince Mohamed Bukhtyar Shah deceased. On 
June 1, 1905, an official receiver was appointed for the property, 
and he remained in possession of it until the present time. On 
March 3, 1931, Panckridge, J. ordered that the Dhalbhum Mining 
Estate, or a sufficient part of it, should be sold by the Registrar 
of the Court to the best purchaser who could be obtained, pro- 
vided that the Registrar’ should consider that a sufficient sum 
had been offered. It was further ordered that the money realised 
by any sale should be paid into Court and applied towards pay- 
ment in manner prescribed. Pursuant to that order, the property 
was from time to time put up to auction by the Registrar. On 
February 19, 1932, the highest bid received was Rs. 80,000, and 
the sale was adjourned to June 17, when the highest bid was 
Rs. 95,000. On four subsequent occasions the property was 
again put up for sale, but no bid was received. On August 14, ' 
1934, the property was put up for sale, anda bid of Rs, 150,c00 
was made by Hodge, who was the highest bidder. The Registrar 
then made a note in his minute book to the effect that the reserve 
price had not been reached but that, as the new bid was so 
much higher than previous bids, he had decided to accept it 
subject to confirmation by a judge. Hodge thereupon paid a 
deposit of 25% of the purchase price, and the matter was referred 
to Cunliffe, Ja who, on August 28, 1934, adjourned the matter for 
three months in order that it should be ascertained whether there 
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wera intending purchasers wiling to make higher offers than 
Rs. 150,0093, When the matter again came before him on Decem- 
ber 3, 1934, it was found that there was a would-be purchaser 
who was prepared to offer Rs. 180,000. Hodge then in Court 
agreed to offer the same amount, and an order was drawn up 
directing the Registrar to accept his offer. 

The contesting respondent in the present appeal, one, 
Shahebzida Mahomed Kamgar Shah, one of the heirs and legal 


representatives of the deceased Prince, (the other respondents - 


being attaching creditors and members of the deceased’s family), 
contended that the sale as ordered by Cunliffe, J. was illegal be- 
cause contrary to the rules laid down by the High Court for the 
sale of properties in such circumstances (namely, Rules 1, 2, 20 
and 21r in chapter XXVII of the Rules of the Original Side of 
the High Court). 

On the appeal of the present contesting respondent to the 
High Court, a preliminary objection to the hearing of the appeal 
was taken on behalf of the present appellant Hodge, on the 
ground that the appeal was outside the time prescribed by Arti- 
cle 151, Schedule I of the Limitation Act, 1908, Cunliffe, J.’s 
order having been made on December 5, 1934, and the appeal 
having been filed on April 8, 1935, some 124 days later. It was 
submitted on the present appellant’s behalf that, by reason of 
Article 151 of the Limitation Act, the appeal should have been 
filed within 20 days of the order. The present respondent conten- 
ded that he was entitled to an extension of time by virtue of sec- 
tion 12 (2) of the Act. 

The facts relating to this matter were as follows: On Decem- 
ber 3, 1934, both Hodge and the respondent were represented 
at the hearing before Cunliffe, J, but neither was given an oppor- 
tunity to argue the question of costs. The order was sul sequently 
made and signed by the judge not in the presence of the eparties, 
and he added to it the words “no order as to costs.” On Decem- 
ber 7, the terms of the order came to the knowledge of the parties, 
and the present respondent wished to appeal. He considered 
himself, however, entitled to some order as to costs in his favour 
in respect of the proceedings before Cunliffe, J, and his attorney 
at once informed those of the purchaser that be intended to make 
submissions to the Court with regard to the costs. Negotiations 
and correspondence on the matter continued until January 31, 
1935, when Cunliffe, J. gave judgment as to costs, the minute 
reciting that there would be no order as to costs “in favour of 
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any party except in the case of the Official Receiver who will be given 
his costs out of the estate.” On February 6, 1935, the parties had 
an appointment before the Registrar which was adjourned in order 
that the respondent’s attorney might mention the order of Decem- 
ber 5, 1934, with a view to having its dale altered, The matter 
was mentioned to Cunliffe, J. on February 25, the respondents 
attorney having intimated by letters to the Registrar in identical 
terms, dated February 7 and 13, that he wished the date of the order 
altered in order that he might be in time to appeal against it. 
Cunliffe, J. directed the order to be dated December 5, 1934. 
On March 2, 1933, the order was settled and passed in the presence 
of both parties and was given‘for engrossment on the same day. 
On March 12, the order was signed by the Registrar, and on the 
17th it was served on the various parties. On the 25th the Court 
notified the amount which would be required for stamps, and on 
the 28th the order was completed and filed. On April 8, the appeal 
was filed and accepted by the office, the present appellant, the 
purchaser, not being made a party to it. On April 18, leave was 
given by the High Court to add the purchaser as a party. 

The High Court held, as to the preliminary objection, that, 
with the exception of the two periods from February 6 to 13, when 
the appellant could, they said, have mentioned the matter to 
the Court and did not, and the period from April 8 to 18, the 
time between presentation of the appeal and the amendment bring- 
ing inthe purchaser as a‘party, there was no unavoidable delay 
on the part of the present respondent with regard to his appeal. 

With 1egard to Cunliffe J.’s order accepting the purchaser’s 
offer for the property, the Court held that, while the Judge un- 
doubtedly acted with the best pagsible motive in accepting the 
offer, he would, if he had had certain additional particulars laid 
before him, have concluded that the present appellant’s offer was 
too low and ought not to be accepted. 

The purchaser now appealed. 

A. M. Dunne, K. C. & L. P. E, Pugh for the Appellant. 

S. H. R. Abdul Majid, for the Respondents, 

Their Lordship? judgment was delivered by 

Lord Thankerton :—Counsel fır the appellant in this case 
submits two questions for consideration by their Lordships. 

The first question raises a point as to the competency of the 
appeal taken to the High Ccurt from the order of Mr. Justice 
Cunliffe. Frima facie there is good reason for that point, because, 
the period of limitation provided by article 151 being 20 days, for 


` 
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appealing against the order a period of 124 days in fact elapsed P. È 
before the appeal was taken, 1937. 

The contesting respondent’s reply in excuse of his action was beet ai 
to say that, as provided by the terms of section 12 sub-section (2) Hodge 


of the Limitation Act, a portion of the 124 days, the deduction of Shahebeada Maho- 
which would leave less than 20 days, was accounted for by the med Kamgar Shah. 
period which elapsed before he could obtain a copy of the order Zora Thats: 
against which he was going to appeal, The learned Judges of the ar 
High Court have held that the respondent has succeeded upon that, 

and they have so held on a detailed examination of what occurred 

during that period. Their Lordships agree with the conclusion at 

which the High Court arrived. Indeed, it occurs to them that it 

might be arguable that the first period of seven days the period 

from the 6th to the 13th February, which is disallowed as against 

the respondent, was not to be so charged against the respondent, 

as in the first letter he asks the registrar to do something and the 

second letter is areminder that he had asked him, although in 

form it makes no reference to the previous letter. 


Except as to the charging of that period against the respondent, 
their Lordships are constrained to agree with the High Court. The 
first portion of the material period was occupied in an attempt to 
obtain a variation of the order as to costs. In fact a variation was 
made, although not the one asked for, and their Lordships think 
that it cannot be said that during that period the respondent here 
was failing to take reasonible and proper steps to obtain a copy of 
the order. With regard to the second period-that seems to have 
been mainly accounted for by an attempt by application to the 
registrar by the respondent here to get the order when issued dated 
not as of the 5th December 1934, butas at 3rst January, 1935, 
which was not the true date but at any rate the main part of the 
judgment had been delivered on the 5th December 1934. In that 
attempt he was unsuccessful and indeed the application may have 
been doomed to failure from the first but the fact remains that 
during that period the respondent was occupied in making appli- 
cation to the registrar for something which was connected with the 
settling of the order, and in fact the order was not ultimately settled 
and signed until the 28th March 1935. Accordingly their Lordships 
agree with the High Court that the appeal was competent. 


There remains a question on the merits of the appeal. Unfor- 
tunately, their Lordships are in difficulty here as to dealing with 
the decision of the High Court onthe merits. A sentence from 

' the opinion of the learned Chief Justice will make clear the 
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point to which they are referring. The learned Chief Justice 
says — 

“But the Judge did not, we are told, examine the valuer’s 
report of the property and did not see what the reserve price was 
and the reasons for fixing the reserve price. We sent for the 
registrar who produced to us the valuation which contains the 
suggested reserve price and we have perused it, particularly that 
part of it which deals with the reserve valuation itself and the rea- 
sons for arriving at that figure. I think if the learned Judge had 
done that in this case he would have come to the conclusion that 
bids that were offered in Court were too low and ought not to have 
been accepted. Iam of opinion that the learned Judge although 
he acted with the best possible motive was wrong in this case in 
purporting to confirm the bid of Mr. Hodge.” 

Their Lordships have not been provided with the material 
upon which the High Court came to that decision, and under 
those circumstances they are unable to form any conclusion as 
to whether the decision of the High Court on the merits was 
wrong or right. 

Counsel did mention a third point, namely as to whether 
the order of Mr. Justice Cunliffe was an appealable order or 
not. This point does not appear to have been taken in the Court 
below and, indeed, no more need be said than that it was not 
pressed here. 

Under these circumstances their Lordships are of opinion that 
the appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 7 

Sanderson, Lee & Co : Solicitors for the Appellant, 

Francis & Harker : Solicitors for the Respondents. 


RC Co Appeal dismissed, 
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PRESENT: Lord Roche, Sir Shadi Lal and Sir George 
Rankin. 


A. V. PALANIVELU MUDAEIAR 
D. 


NEELAVATHI AMMAL AND ANOTHER. 


[On APPEAL FROM THE COURT OF RESIDENT 
in Mysore.] 


Evidence—Burden of proof—Promissory notemUndue influence~Good faith- 
Remuneration for service rendered—Intention at the time of rendering 
the servica—Propsr party to state such intention—Evidence as to conduct 
consistent with knowledge of expectation of remuneration for services 
rendered —Indian Evidence Act (I of 1872) section 111—Indian Contract 
Act (IX of 1872) sections 16,-70. 7 


Oa 26th January, 1925, defendants, who were three sisters, executed in favour 
of the plaintiff, who was married to defendant No.1, a promissory note for 
Rs. 15,0C0, for services rendered by him ia the management of their joint estate, 
No payment being made, he sued the defendant for the principal and interest due 
on the promissory note, and, alternatively, for remuneration for services 
rendered, The defendants’ father died leaving a large estate of several immov- 
able properties, in which his collaterals were interested, and they offered the 
defendants a stubborn resistance leading to protracted proceedings before arbi- 
trators. The defendants were represented by thelr maternal uncle, but owing to 
the unsatisfactory state of the accounts kept by him he was removed from his 
office as the manager. Asa reward for his work the defendants. agreed to give 
hima house worth Rs. 9,020. The defendants, who were in affluent circum- 
stances, then requested the plaintiff to take over the management of the estate. 
The plaintiff, who was a young man preparing for the B, A. degree gave up his 
studies to take over the management, and served the defendants from March, 
1920 to January, 1928, recovering for them an estate worth more than 
Rs. 400,000, The defendants sought to avoid their liability on the ground of 
undue influence : 


Held, (1) the onus of proving good faith is upon the plaintiff, both, under 
Indian Evidence Act, section 111, and Indian Contract Act; (2) he bad failed 
to discharge the onus ; (3) the claim on the promissory note fails : 


_ 


On the alternative claim for remuneration for services rendered : 


Held, (1) the question of compensation depends upon the intention of the 
plaintiff at the time of his doing the thing for which he demands compensation ; 
(2) and he is the proper person to state what his intention was ; (3) it cannot be 
predicated that he intended to act gratuitously if he was under the impression 
ihat he would’ receive remuneration for his services; (4) the conduct of the 
defendants at the time is compatible only with the hypothesis that the demand 
did not come to them as a surprise, and that they knew he must be paid, and 
this kiowledge must have come to them from him. 
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oes Privy Council Appeal No. 20 of 1935, from decrees of the Court 
1937. of the Hon’ble the British Resident in Mysore, dated 30th Novem- 
A. V. Palanivelu ber, 1931, and 18th July, 1932, which reversed judgments of the 
Mudallar District Judge, Civil and Military Station, Bangalore, dated atst 


Y. 
Neelavathi, Ammal. November, 1923 and soth April, 1932. 


eed 


The facts appear from the judgment of their Lordships. 

Z. M. DeSilva, K. C., (of the Colombo Bar) for the Appellant. 
A. M. Dunne, K, C. and C. Sidney Smith for the Respondents. 
Their Lordships’ judgment was delivered by 


“January, 26. Sir Shadi Lal :—On the 26th January, 1925, threé sisters, who 
= were the defendants in the action which has led to this appeal, 
executed in favour of the plaintiff a promissory note for Rs. 15,000. 
They agreed to pay him this sum, for the services rendered by him 
in the management of their joint estate, with interest at the rate of 
I per cent. per mensem from the date of the note until the date of 
payment, No payment was, however, made to him, with the result 
that he commenced in January, 1928, the present action to recover 
Rs, 20,céo, the principal and interest due on the document ; and in 
the alternative he claimed that amount as remuneration for his 
services from March, 1920, to January, 1928. . 

The first defendant, who was married to the plaintiff, did not 
contest the suit ; but her two younger sisters denied the dus execu- 
tion of the promissory note by them, and raised other, pleas to 
defeat the claim. On the issues, which arose on the pleadings, the 
Trial Judge pronounced his jadgment in favour of the plaintiff, and 
granted a decree for the amount claimed by him with costs, Against 
that decree, the two contesting defendants preferred an appeal, 
which.wis allowed by the Court of Appeal, and the suit was dis- 
missed with costs as against them. Buta decree was ‘granted for 
one-third of Rs. 20,000 against the first defendant who bad not 
disputed her liability in either of the two Courts. 

From the decree of the Appellate Court the plaintiff has brought 
this appeal against the two younger sisters (hereinafter to be des- 
cribed as the respondents), who alone had resisted his suit in the 
Courts below. The first point for determination is whether he can 
maintain the suit on the promissory note. 

The facts of the case relevant tothe questions raised before 
their Lordships may bs shortly stated. The defendants were the 
daughters of one Murugesa Mudaliar, who died in November, 1916, 
without leaving any mal: issue. He owned a large and valuable 
estate, and soon after his death disputes reg irding the partition of 
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the estate arose between his widow on the one side and bis colla- 
terals on the other side, These disputes were referred to arbitration, 
and the widow stood in need of the services of a reliable person who 
could represent her before the arbitrators. She had a brother, 
Neela Kanta Mudaliar ; and he consented, and was authorised, to 
act on her behalf in the arbitration proceedings. He did not, 
however, prove to be either efficient or honest in the discharge of 


his duties; and after the’death of the widow his services were dis- 
pensed with in March, 1920, 


It was at this stage that the plaintiff was asked by the defendants 
to take over the management of the estate and to carry on-the 


proceedings before the arbitrators. He acceded to their request, 


and managed the estate, and acted as their agent in other affairs 
from March, 1920, until the institution of the suit in January, 1928. 
After he had worked for five years, he demanded his remuneration 
for the services performed by him, and the defendants, who had no 
money to pay at that time, executed the promissory note in ques- 
tion for Rs. 15,000. The note was admittedly signed by all the 
defendants, but the respondents sought to avoid their liability on 
various grounds. It is, however, unnecessary to mention here all 
the pleas advanced by them, because they were over-ruled by the 
Trial Judge, and his decision has been endorsed by the Court of 
Appeal, savé in respect of the plea of undue influence. , As regards 
the claim on the note the learned counsel for the parties have 
confined their arguments to this defence, and after considering the 
matter their Lordships are not prepared to dissent from the conclu- 
sion reached by the Court of Appeal. ; 

The onus of proving undue influence ordinarily rests on the 
parly who sets up that plea, but the circumstances of this case make 
it an exception to the general rule, As stated above, the plaintiff 
was married to the eldest sister, and it appears that she was ina 
position to influence her younger sisters, They had lost, not only 
their father, but also their mother, before they signed the document 
promising to pay a large sum of money. It is true that -both of 
them were sui juris at that time, but the youngest girl had attained 
her majority only about a month or two before she was asked to sign 
the promissory note. - G 


But the circumstance, which has an important bearing upon the 
issue of undue influence, is that the plaintiff as their agent stood to 
them in a pəsition of active confidence. As enacted by section 111 
of the Indian Evidence Act, I of 1872, the burden of proving the 
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good faith of the transaction is on the party who was in a position of 
active confidence. 

It is admitted by the plaintiff that he had got a draft of the 
promissory note prepared bya lawyer, and then dictated it to 
the second sister, who wrote the note so dictated to her. Such 
procedure is plainly open to exception, Moreover, the note 
makes all the executants jointly and severally liable for the pay- 
ment of the entire sum, and this covenant would enable him to 
recover the whole of the amount from either of the two younger 
sisters, leaving her to demand contribution from the other sisters, 
a remedy which might be of doubtful efficacy. 

In view of these facts their Lordships agree with the Appellate 
Court that the plaintiff was in a position to dominate the will of 
each of the respondents, and that the necessary proof of good 
faith was not forthcoming. Whether the case comes within the 
purview of section rır of the Indian Evidence Act, or section 
16 of the Indian Contract Act, IX of 1872, the onus in either case 
was upon him ; and he has failed to discharge it, 

The claim on the basis of the promissory note has been 
rightly dismissed as against the respondents, But as laid down 
by section 3194 of the Indian Contract Act, “when consent to 
an agreement is caused by undue influence, the agreement is -a 
contract voidable at the option of the party whose consent was 
so caused.” It will be observed that the contract is not void but 
merely voidable; and it is binding upon the first defendant, 
whose consent was not caused by undue influence. Indeed, she 
not only did not raise the plea of undue influence, but admitted 
her liability on the promissory note. The Trial Judge gave a 
decree for the money due on the document, and from that 
decree only her younger sisters preferred an appeal. As she 
did not challenge the decree, the Court of Appeal, endorsing the 
finding of the Trial Court that she was liable to satisfy one-third 
of the claim, upheld the decree against her for Rs. 6,666, annas 
1o, and pies 8. It is only the plaintiff who has brought this 
appeal, and there is no suggestion either by him, or by the res- 
pondents, that the decree against the consenting defendant should, 
in any way, be modified. Indeed, she is not a party to this appeal, 
and the decree against her must be maintained, - 

But whilst the appellant thus fails to enforce his claim on the 
promissory note against the respondents, this failure does not 
inyolye the dismissal of his alternative claim to recover remunera- 
tion for the services rendered by him to them. In support of this 
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claim he invokes section 7o of the Indian Contract Act, which is 
in these terms m=- 

“Where a person lawfully does anything for another person, or 
delivers anything to him, rot intending to do so gratuitously, and 
such other person enjoys the benefit thereof, the latter is bound to 
make compensation to the former in respect of, or to restore, the 
thing so done or delivered.” 

It is not disputed that the plaintiff rendered services to the 
respondents lawfully, and that the latter enjoyed the benefit there- 
of. The only question is whether while doing their work he did 
not intend to act gratuitously. On this issue there is a difference of 
opinion between the Courts in India; the Trial Judge found in 
favour of the appellant, but his view was not accepted by the 
Court of Appeal. To determine the question their Lordships must 
examine all the circumstances which have a bearing upon it. 

There can be little doubt that the task, which he undertook 
in March, 1920, in pursuance of the request of the defendants, 
was not an easy one. It appears that the estate left by their 
father consisted of a share in several immovable properties, in 
which his collaterals also were interested, They contested the claim 
of his heirs to their share of the estate, and the latter had to face 
a stubborn resistance. The disputes were referred to arbitration, but 
the proceedings before the arbitrators were complicated as well as 
protracted. The maternal uncle, who originally represented them, 
had not worked satisfactorily, and the accounts kept by him were 
found to be inaccurate. He was, therefore, removed from the 
office of the manager, and it was then that the plaintiff consented 
to take over the management of their estate and to look after 
their affairs, He served them for nearly eight years, and during 
that period he not only brought the arbitration proceedings to 
a successful conclusion and recovered for them an estate worth 
more than Rs, 400,coo, but also rendered numerous other ser- 
vices, These services are set out in the judgment of the Trial 
Judge and need not be recapitulated here. Suffice it to say, that 
he undertook a variety of duties which, performed,- as they 
were, with honesty and assiduity, proved beneficial to the 
defendants. 

Now, the question of whether compensation should, or should 
not, be awarded must depend upon the intention of the appellant 
at the time of his doing the thing for which he demands the 
compensation. He is, obviously, the proper person to state what 
his intention was; and his testimony on this matter deserves 
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Pi C. consideration. What does he say? In bis deposition before 
1937. the Court he gives a long list of the multifarious duties performed 

A. V. Palanivelu by him during the period of eight years, and relates the benefits 

Mudaliar derived by the defendants from his services He makes it 

V. à . 4 
Neelavathi Ammal. Clear that he was under the impression that he would receive 
Sir Shadi tal. remuneration for those services and it cannot be predicated about 
— a person who expected remuneration that he intended to act 


gratuitously. 


The plaintiff's evidence was believed by the Trial Judge, who 
had the advantage of observing the demeanour of the witness ; 
but the learned Judge of the Court of Appeal does not think 
that he, being the husband of one of the sisters and the brother- 
in-law of the other two sisters, did the work “with the expecta- 
tion of some remuneration.” This argument cannot be sustained, 
especially as it is rot in harmony with the circumstances of 
the case, It must be remembered that the appellant was a young 
man, who had passed the first part of the examitation prescribed 
for the B. A. degree, and was preparing for the final part of that 
examination. Was it likely that he would give up his studies 
and throw away all prospects of a career in life, in order to 
undertake, without expecting any remuneration, the laborious 
and tedious task of recovering their estate from their opponents, 
who were both formidable and resourceful? He knew that 
Neela Kanta Mudaliar had already failed in tbe performance 
of the work, and while the society, to which the defendants 
belonged, may expect the maternal uncle to help his nieces 
without any payment, no such sacrifice can reasonably be 
contemplated from a person occupying the position of a sonin- 
law. Indeed, neither the parents-in-law nor the members of their 
family would, unless afflicted with poverty, consider it in con- 
Sonance with their sense of honour of propriety, if they failed 
to reward him for the work which required labour and time for 
its performance. It is significiant that even the maternal uncle 
was to receive as a reward for his wortha house worth about 
Rs, 9,000. 

It is unreasonable to assume that the appellant, cognizant, 
as he was, of all these facts, consented to take over the arduous 
work, intending to do it without any payment, simply because 
he was married to one of the sisters, The estate was a valuable 
one, and the sisters were in affluent circumstances. His wife 
was entitled to only one-third of the estate, and even if he did 
not desire to be paid for the work done for her, he could adopt 
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tha course, which was likely to receive her approbation, of 
getting full remuneration for his services and then remitting to 
her one-third of the total amount received by him. This course 
would have the merit of his serving the wife without any 
payment, and recovering, at the same time, compensation for 
the time and labour devoted by him to the work of her sisters. 
They were undoubtedly in a position to pay, and, knowing, as 
they did, all the circumstances including the social sentiment as 
to such a matter they would not expect him to do their work 
without charging any remuneration. 

The main ground, upon which the Appellate Court dissented 
from the Trial Court, cannot, therefore, be supported. Indeed, 
the circumstances relating to the execution of the promissory 
note in 1925 show that he did not intend to act gratuitously. 
It is clear that in January, 1925, he made a demand for the pay- 
ment of his remuneration, but the sisters had no money to pay 
at that time, and gave the promissory note for the amount then 
due to him, The Court of Appeal thinks that it shows that “the 
idea of being remunerated appears first to have come to him in 
January, 1925 ;” but what happened at that time proves much 
more than the fact that he did not intend to work gratuitously 
thereafter. l 

It is common ground that he was living in the same house 
with the defendants from the very beginning, and the question 
of whether he expected to be remunerated or not for his work would 
naturally be mentioned during the period of his residence. Their 
conduct is consistent with a knowledge of his expectations, when 
in 1925 he demanded remuneration for the work which he had 
done since March, 1920. There can be little doubt that, if he 
had told them or led them to believe that he was working gratui- 
tously for them, they would have protested against his vole face in 
1925, and demurred to his demand. But there was apparently 
no such protest or objection by them. They merely expressed 
their inability to provide money at that time and signed the 
promissory note for “the sum of Rs, 15,000 for having managed” 
their estate, Their conduct at that time is compatible only with 
the hypothesis that the demand did not come to them as a 
surprise, and that they knew that he must be paid, and this 
knowledge must have come to them from him. 

This aspect of the question, which has been inadequately 
appreciated by the Appellate Court, furnishes a strong corro- 
boration of the appellant’s testimony. Their Lordships hold 
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that he did not intend to act for the respondents gratuitously, 
and that he has established his claim to a reasonable compensation. 

What should be a reasonable compensation for the services 
which have been already described? ‘This matter may be 
disposed of in a few words. The Courts in India are in agreement 
that he is entitled to be paid at the rate of Rs. 50 ger mensem 
by each of the respondents for the period of his management, 
which amounts to about eight years. No objection has been, 
or can be, taken to this concurrent finding by the Courts below. 
The result is that the appellant should recover Re. 4,800 from 
each of the two respondents, and that he must get also the costs 
of this appeal. In the trial Court he shall get three-fourths of 
his costs from the contesting defendants, but there will be no 
order as to the costs incurred in the Court of Appeal in India. 
The costs, if any, recovered by the respondents in pursuance of 
the decree of the Appellate Court shall be refunded by them 
to the appellant, 

Their Lordships will humbly advise His Majesty that the 
appeal be accepted sro ¢anfo, and the decree of the Appellate 
Court modified accordingly. 

H. S. L. Polak « Solicitor for the Appellant. 


Douglas, Grant & Dold ; Solicitors for the Respondents. 


R C C, Appeal accepted pro tanto, 
Decres modified, 
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Before Mr. Justice R. F. Lodge. 


TARA KUMAR BHATTACHARJYA 
v. 


MONGLU SHEIK.* 


Provincial Small Cause Courts Act (IX of 1887). Schedule Il Article g—-Suit for 
damages for cuiting down and selling a mango tree as fucl—Suck suit, if a 
suit af a Small Cause Court nature—Fudtcial Officer with Small Cause 
Court powers —Suit, which might have been tried under the stimmary 
procedure, tried in the ordinary way—Appeal, if lies. 

A mango tree, which has been cut down and sold as fuel, is not immoveable 
property and a suit for damages on the allegation that the defendant had cut 
down and misappropriated the tree does not come under article 4 of the and 
schedule of the Provincial Small Cause Courts Act. 

Lalji Singh v. Nawab Chowdhary (1) distinguished. 

When a judicial officer invested with Small Cause Court jurisdiction tries a 
sult which he might have tried under the summary procedure, in the qrdinary 
manner, the character of the suitis not thereby altered and his decree is not 
appealable. 

Indra Chandra Mukherjee v. Srish Chandra Banerjee (2) followed. 

Suit for damages. 


Application for Revision under section 115 of the Code of Civil 
Procedure. 


The material facts will appear from the judgment. 
Ur. Jatindra Mohan Choudhury for the Petitioner. 
Mr, Serajuddin Ahmed for the Opposite Party. 
The judgment of the Court was as follows :— 


Lodge J :—This Rule was issued on the opposite party to 
show cause why the decree of the Subordinate Judge of Malda 
modifying the judgment and decree of Babu Upendra Chandra 
Majumdar, Munsiff, rst Court, Malda, should not be set aside, 
The’ petitioner was plaintiff in the original suit, He sued the 
defendant for recovery of Rs. 49 as damages on the.allegation 


* Civil Revision Case No. sos of 1936, against the decree of Mr, Syed Amjad 
Ali, Additional Subordinate Judge of Malda, dated oth January, 1936 modifying 
that of Babu Upendra Chandra Majumdar, Munsiff, 1st Court, Malda. 

(1) (1938) I. L, R. 7 Pat. 646.. 

(2) (1913) I. L. R. 40 Cale. 537. 
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oo that the defendant had cut down and misappropriated a mango 
1936. tree. The learned Munsiff came to the conclusion that the 
Tara Kumar value of the mango tree had been rather overestimated and he 
Bhattacharjya 


v decreed the suit at Rs. 47 with proportionate costs. Against the 
Monglu Sheik. judgment and decree an appeal was filed and was heard by 
lodge, F. Mr. Syed Amjad Ali, Subordinate Judge of Malda. The learned 
re Subordinate Judge decreed the appeal in part and directed that 
the plaintiff would get Rs. 7 on account of damages with propor- 
tionate costs. The defendant also would get some costs from 
the plaintiff respondent. The petitioner plaintiff has obtained 
this rule on the allegation that the suit was a suit triable 
by the Small Caure Court Procedure and the Munsiff who 
tried the suit had Small Cause Court powers and consequently 
no appeal lay against his judgment and decree. It was held in 
the case of Indra Chandra Mukherjee v. Srish Chandra Banerjee 
(1) that “Where a judicial cfficer invested with Small Cause 
Court jurisdiction tries a suit, which he might have tried under 
the summary procedure, in the ordinary manner, the character 
of the suit is not thereby altered, and his decree is not appeal- 
able’. There can be no doubt therefore that if the suit was 
triable under summary procedure the Subordinate Judge had 
no power to hear the appeal. It has been contended by the 
opposite party that the suit was a suit within article 4 of the 
znd schedule of the Provincial Small Courts Act. That article 
deals with a suit for possession of immoveable property and for 
recovery of an interest in such property. The learned Advocate 
for the opposite party has drawn my attention to the case of 
Lalji Singh v. Nawab Chowdhary (2) in which it was held that 
a mango tree is immoveable property within the meaning of 
section 2, Indian Registration Act, 1908. In that case the 
mango tree in question was still attached to the land and the 
question in issue was whether a fruit tree which is not standing 
timber comes within the definition of immoveable property. In 
the present case the mango trees had been cut down and sold 
as fuel before the suit was instituted. They were no longer 
attached to the earth or permanently fastened to it. Therefore 
they were not immoveable property at the time of the institu- 
tion of the suit. The suit was not a suit for possession of 
immoveable or for recovery of interest in such property. No 
other article has been pointed out to me as applicable to the 


(1) (1913) I L. R. 40 Calk. 537; 21 L C. 120. 
{a} (1928) I. L.R. 7 Pat. 646. 
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present case. I therefore hold that the suit was one triable 
by summary procedure and as the learned Munsiff, who tried 
the suit had Small Cause Court powers no appeal Jay. It follows 
therefore that the Subordinate Judge exercised jurisdiction ` not 
vested in him by law in hearing the appeal and in modifying 
the decision of the original Court. Tbe Rule must therefore 
be made absolute with costs. I order that the Rule be made 
absolute, the judgment and decree of the lower appellate Court 
are set aside and the decree of the original Court restored. Hear- 
ing fee is assessed at two gold moburs. 


PR. Rule made absolute. 


APPELLATE CIVIL. 


Befors Mr, Justice S. N. Guha and Mr, Justice 
i .C, Bartley. 


KESHAB CHANDRA SARKAR AND OTHERS 
0. 


GOPAL CHANDRA CHANDA,* 


Restrictive covenant in a lease, how to be construed—Such covenant, if relates 
to transfer of the entire leasthold—Transfer of part of the leasehold 
property, tf would entitle the lessor to have a right of re-entry. 


A restrictive covenant or a covenant entailing forfeiture of a tenancy in a 
case of alienation, contained in a lease, must be strictly construed against the 
lessor. 


A covenant against alienation by lessee must relate to transfer of the entire 
leasehold and on transfer of a part only, the lessor’s right of re-entry'would not 
accrue, 


Sm. Swarnamoyee Debya v. Aoyajaddi (1) referred to. 
Appeal by the Defendants. 7 


* Appeal from Appellate Decree No. 852 of 1935, against tbe decree of 
S. Rahaman, Esq., Additional District Judge of Khulaa, reversing that of 
Manmohan Banerjee, Esq., Additional Subordinate Judge, Khulna, dated the 
r4th June, 1904. 

(1) (1932) 36 C. W. N. 819, j 
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Suit for a declaration that a Miras Ijara tenancy terminated on 
account of violation of conditions restraining alienation of the 
same. 


Mr. Jitendra Nath Guha for the Appellants. 

Dr. Radhabinode Pal, Messrs. Premranjan Ray Chaudhury and 
Sudhindra Kumar Guha for the Respondent. 

The judgment of the Court was delivered by 


S. N. Guha, J. :—The suit in which this appeal has arisen was 
instituted by the plaintiff respondent in this Court for declaration 
that a Miras Ijara tenancy created in favour of the defendant No. 7 
terminated on account of violation of conditions restraining alie- 
ndtion of the same. There were other reliefs claimed inthe suit 
ancillary to the declaration sought for, which related to the action 
taken by the transferees from the defendant No. 7 by virtue of the 
unauthorised transfer. 


The Miras Ijara (Ex. 4 in the case) was in respect of three 
different plots of land specifically mentioned in the document. 
The first plot consisted of five Cottas of land of which the rental 
was four annas only. The incorporation of the property made 
it possible for the parties concerned to have the document 
registered in the district of Bakarganj. The other two plots were 
properties situate inthe district of Khulna, The three different 
plots comprised properties as mentioned in the document itself 
being scattered (pitalgola), boundaries could not be given of the 
same. The rent fixed for the three plots taken together was 
Rs, 80 payable in six different Kists. It was stipulated in the Miras 
Ijara that in case of necessity for the sale of the lands ‘comprised 
in the tenancy, the lessee shall sell the same to the lessor at a 
proper valuation ; barring that, the lessor shall not gift away, 
sell, sublet or make transfer of the same in other manner. In 
case the lessee did so, the properties comprised in the lease will 
revert to the lessor’s khas possession on extinction of the lessee’s 
right. The lands were to be enjoyed by the lessee from genera- 
tion to generation exercising right of transfer subject to the condi- 
tion mentioned above. 

There was a transfer of two of the plots mentioned in the 
Ijara lease, and the plaintiff wanted to enforce the covenant 
against transfer inthe present litigation. The case of the contes- 
ting defendants, defendant No. 7 and defendants Nos. 1 to 4 was 
that there has been no forfeiture of the tenancy, as only plots 2 
and 3 of the lease and not plot r, were transferred, that there was 


` 
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no contract in the lease for forfeiture in case of transfer of even a 
part of the leasehold. 


It may by taken to be well settled that a restrictive covenant 
or a covenant entailing forfeiture of a tenancy in acase of alie- 
hation, contained in a lease must be strictly construed against the 
lessor, A covenant against alienation by lessee must relate to 
transfer of the entire leasehold ; and on transfer of a part only 
the lessor’s right of re-entry would not accrue [see in this connec- 
tion Sm. Swarnamoyee Debya v, Aoyajaddi (1) |. 


In the case before us, the principal question raised on the 
merits of the case was whether plot No.1 mentioned in the Ijara 
lease existed at the date of the lease or not. There was however, 
a distinct admission of the plaintiff on the subject that these 
properties were comprised inthe lease including the Kamarhati 
land of five cottas, which was plot rin the Miras Ijara lease, and 
as mentioned already the incorporation of which item of property 
made registration of the document possible at the place, where 
it was registered. The trial Court on the materials before it came 
to the decision that the property existed at the date of the lease, and 
that the same is in possession of the defendant No. 7. The learned 
District Judge in the Court of appeal below, however came to the 
conclusion that the defendants failed to prove that plot 1 was 
apart of a permanent tenure. The reason given by the Judge 
was that plots 2 and 3 only were consistently treated as constituting 
the permanent grant. According to the Court of appeal below, the 
forfeiture clause contained in the lease applied to the unwarranted 
sale of plots 2 and 3. 


There was no question of ambiguity in the term of a document 
in the case before usand there was no case of any mistake by a 
party to the transaction, and in our judgment there was no justi- 
fication whatever for the exclusion of plot 1 fromthe lease, on 
the lease itself and upon the clear admission of the plaintiff him- 
self, There could be no doubt that one indivisible tenure was 
created by the Miras Ijara (Ex. 4), and plot 1 could not be 
separated from plots 2 and 3 for the purpose of considering the 
question whether forfeiture of the tenancy was incurred by un- 
authorised transfer of the same. As a matter of construction 
of the lease, and as a position from which the plaintiff 
could not be allowed to resile by virtue of his own admission, 


(1) (1932) 36C, W. N, 819. 
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the plaintiff could not be heard to say that plot1 of the Miras 
Ijara lease did not form part of the tenancy created. There was 
no alienation or transfer as contemplated by the lease in respect 
of plot r,and the covenant relating to forfeiture contained in the 
lease could not therefore be invoked in favour of the plaintiff. 
On the decision arrived at by us, no other question arises for 
consideration in this appeal. 


In the above view of the case before us, the decision of the 
Court of appeal below is set aside, and ‘the decision and decree 
passed by the Court of first instance dismissing the suit in which 
this appeal has arisen so faras it relates to prayer (ka) of the 
plaint is restored. 

The appeal is allowed in the manner stated above. The 
appellants to this Court are entitled to get their costs in the 
litigation throughout, including the costs in this appeal from the 
plaintiff respondent. 


P. R, Appeal allowed, 
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Present: Lord Roche, Sir Shadi Lal and Sir 
George Rankin. 


MUSAMMAT BIRO P.C.” 
v. 1937. 
eet 
ATMA RAM AND OTHERS. November, 27, 30. 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT LAHORE.] 


Hindu law —~Will—Genuinenes s—Unnatural character of dispositions—State- 
ment as to relationship of coilaterals made in a previous suit ~Statement 
was irrelevant to tha issue in previous suit. 


Plaintiffs, who claim to be the collaterals of one, Harbans Tal, challenged 
the validity cf a gift made by his widow to one, Bhagat Ram. The defendants 
contended that the widow was the absolute owner of the estate left to her by 
her husband’s will, and was empowered by her husband to dispose of the property 
without any restriction, and the gift to Bhagat Ram was made in exercise of such 
power. The plaintiffs impeached the genuinencss of the will. The will purports 
to have been executed on ath August, 1900, and the testator died within 
one month of that date. It is written ia Urdu characters of which he was wholly 
ignorant. The will disposes of the estate in a manner contrary to the Hindu 

‘Jaw on intestacy. The bulk of the estate was according to the will to vest in 
his widow and three other women, his mother, step-mother, and paternal aunt, 
and the will provided that the lady who survived the other three devisees would 
become the absolute owner of the estate. The only child of the testator was 
to get only a life estate in a house and shop The will was not produced until 
1922, after the commencement of the present litigation, though there were 
occasions during the 22 years that intervened when the widow or her advisers 
could have produced the will had it been in existence. Moreover In July 1920, 
the widow herself made a will, confirming the oral gift to Bhagat Ram, stating 
the fact that she was holding her husband’s estate “in the capacity of heir’. 
In proof of their relationship as collaterals the plaintiffs relied on the statement 
made by one, Munshi Lal, in a previous suit in 1859. The defendants contended 
that such statement was inadmissible in evidence as it was not relevant to the 
issue in the previous suit of 1859 : 


Held, (1) the onus of proving their relationship with Harbans Lal reats upon 
the plaintiffs ; (2) the statement made in the suit of 1859 is admissible under 
section 32(5) of the Indian Evidence Act, inasmuch as it satisfies the two pre- 
requisites to the admission of the statement, viz., that it was made by a person 
having special means of knowing the relationship to which it relates, and that it 
was made ante litem motam, and these are the only pre-requisites to its 
admission, and it does not affect its admissiblity that it was not relevant to the 
matter in issue in respect of which it was made ; (3) the plaintiffs have there- 
fore proved that they are reversioners of Harbans Lal, and as such they are 
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Bek entitled to contest the gift made by his widow, whose power of alienation was 
1937. limited by the Hindu law : 
Sanya 


On the question whether the widow had succeeded in proving the execution of 
the will by Harþans Lal : 


Held, (1) the trial Judge did not give sufficient weight to the circumstances 
which militate against its genuineness inasmuch as (a) it is most unlikely that 
a person having a wife anda minor unmarried daughter, who should be the 
objects of his affection, would make a will which would practically disinherit 
them, (b) the will was never produced in the 22 years intervening, though there 
were occasions when the widow or her advisers could have produced it, (c) 1f her 
husband’s will bad been the foundation of her title she would not refrain from 
citing it in her own will as the source of her authority, (d) her failure to mention 
her busband’s will on a critical occasion is incapable of explanation or any other 
reasonable hypothesis than that it did not exist at that time; (2) these 
circumstances warrant the conclusion that the will is not genuine. 


Musammat Biro 


V. 
Atma Ram. 


Privy Council Appeal No. 109 of 1933 froma decree of the 
High Court of Judicature at Lahore, (Harrison & Tekchand, JJ.) 
dated the 7th April, 1931, varying a decree of the Subordinate 
Judge, dated 3rd November, 1924, and decreeing the plaintiff- 
respondent’s suit in part. 


The relevant facts appear from the judgment of their Lordships. 
The appeal was heard ex parte. 


Leslie DeGruyther, K. C. and H. K. Ghose for the Appellant: 
The plaintiffs have not established that they were the reversioners 
of the deceased. Neither the pedigree table produced by Munshi 
Lal in the suit of 1859, nor his statement therein, was admissible 
in evidence, The genuineness of Harbans Lal’s will was established 
by cogent and unimpeachable evidence. The judgment of the trial 
Judge as to the credibility of the subscribing witnesses whom he 
had seen and heard was correct. The High Court was wrong in 
holding that the witnesses who saw Harbans Lal’s will on later 
occasions in rg01 and 1919 were mistaken as to the identity of the 
document and that their testimony was vague and discrepant. The 
widow was empowered by her husband to dispose of the property 
without any restriction, and the gift in question having been made 
in the exercise of that power cannot be challenged. 


Their Lordships’ judgment was delivered by 


ers Sir Shadi Lal :— On the 2oth September, 1¢00, one Harbans 
o_o Lal, a Khatri of Ludhiana in the province of the Punjab, died 
leaving him surviving a widow, Musammat Bir Wanti a/ias Musam- 

mat Biro, and a daughter, Musammat Ishri, by a predeceased wife. 

The widow took possession of the whole of his estate, which con 
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sisted not only of moveables, but also of agricultural land and 
house property. In July, 1920, she made a will, by which, after 
declaring that she had previously gifted certain immoveable pro- 
perties to her relative, Bhagat Ram, she gave various properties to 
charities. The dispute in the suit, which bas led to this appeal, is 
confined to the gift made to Bhagat Ram, the validity of which is 
contested by the plaintiffs, who claim to be the collaterals of 
Musammat Biro’s husband, Harbans Lal. They challenge her 
authority to make the transfer, and ask for a declaration that 
it should not adversely affect their right to succeed to the estate 
after her death. 

The Trial Judge held that the plaintifis had not proved their 
relationship with Harbans Lal, and he dismissed their suit, not only 
on that ground, but also on the ground that, under her busband’s 
will, the widow was the absolute owner of the estate, and was 
entitled to make the gift in question. On appeal, the High Court 
at Lahore dissented from his judgment, and granted a decree in 
favour of the plaintiffs. From that decree Musammat Biro has 
brought the present appeal which has been heard ex parte. 

Before pronouncing upon the main questions urged on behalf of 
the appellant, their Lordships desire to clear the ground by dispos- 
ing of a matter which does not appear to have been raised in the 
Courts below. It is argued that, while in paragraphs 4 and 9 of 
their plaint the plaintiffs sought to impeach the oral gift alleged to 
hava been made by Musammit Biro “about two cr three years” 
before the institution of the suit, the judgment of the High Court 
deals with the gift mentioned by her in her will. A perusal of the 
will, which was relied upon by the alienee himself in support of the 
gift, however, shows that it recites and confirms the oral gift relating 
to a moiety of a residential house, which alone belonged to 
Harbans Lal; and it is the gift of that property only which has 
been declared to be inoperative as against the plaintiffs. It cannot, 
therefore, be said that the judgment of the High Court is at vari- 
ance with the claim made in the plaint. 

Coming now to the question of the relationship of the plaintiffs 
with Harbans Lal, their Lordships concur with the High Court that 
the plaintiffs have succeeded in proving that they are descendants 
in the male line of one Mauja Mal alias Majju Mal who was a 
paternal ancestor of Harbans Lal. To discharge the onus, which 
undoubtedly rested upon them, they propounded a pedigree table 
which shows that they are the great-grandsons of one Peshauri Mal, 

anri thut Hird Lal was the great-grandson of Peshauri Mals 
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brother Lahori Mal. Now, as stated by the learned Judges of the 
High Court, the parties were agreed that Peshauri Mal and Lahori 
Mal were the ancestors of the plaintiffs and Harbans Lal respec- 
tively as shown in the pedigree table, but it was denied by the 
defendants that these two persons were the sons of Mauja Mal. 
The dispute was thus narrowed down to the simple issue of whether 
Mauja Mal was the father of Peshauri Mal and Lahori Mal, and 
this fact is amply proved by the statement which was made by one 
Munshi Mal in 1859. It appears that in that year he and his 
nephew Sansari brought a suit against their cousins Banka and 
Sohan for the recovery of their share of the estates left by Molak 
and Kahna., Jn order to prove that the then plaintiffs were colla- 
terals of the two persons whose estates were the subject matter of 
that suit, Munshi Mal deposed to a long pedigree table, which, with 
the omission of unnecessary names, is as follows :—- 
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| | | | 
Molak, Jawala Mal. Majju Mal, Nodha Mal, 
O.S P. 
Kahna, 
O. S. P, 
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Gahna Mal Munshi Mal. Banka. Sohan. 
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Sansari. Defendants in 1859 case. 
© z 3 
Plaintiffs in 18:9 
case, 


This pedigree shows that Peshauri Mal and Lahori Mal were 
the sons of Majju Mal, which is otherwise spelt as Mauja Mal. 
Munshi Mal bad died long before the institution of the present 
suit, and it was, therefore, impossible to have his direct testimony. 
But the statement made by him in 1859 is admissible under 
section 32 of the Indian Evidence Act, which sets out various 
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exceptions to the general rule excluding hearsay. One of the 
exceptions, as enacted by sub-section 5 of that section, provides 
that a statement relating to the existence of a relationship, made 
orally or in writing by a person whois dead, is admissible in 
evidence, if the person making the statement had special means 
of knowledge as to that relationship, and the statement was made 
by him before the question in dispute was raised. Itis not dis- 
puted that Munshi Mal, as a member of the family, had special 
means of knowing the relationship stated by him, and that the 
statement was mace by him before the present dispute arose, 
Both the conditions prescribed by the law have, therefore, been 
satisfied. 

lt is, however, argued that for determining the issue of rela- 
tionship, which arose in ‘that case, it was not necessary to mention 
Majju Mal or his descendants ; and that the statement of Munshi 
Mal, so far asit related to Majju Mal’s branch, was irrelevant to 
that issue, and is, therefore, inadmissible in the present case. 
There is no warrant for this contentior. The language of sub- 
section g requires only that the statement tendered in evidence 
must be one made by a person having special means of knowing 
the relationship to which it relates, and that it must have been 
made ante litem motam, These are the only pre-requisites to the 
admission of the statement, and it is nowhere laid down that a 
third condition should be fulfilled, namely, that the statement 
should be relevant to the matter in issue in respect of which it 
was made. Itis to be observed that the legislature does not siy 
thut the statement should have been made in a judicial case, 
where alone the question of relevance can arise. The language, 
unrestricted as it is by any such condition, embraces every state- 
ment as to relationship made ante litem motam by a person having 
special means of knowledge of it ; and it is immaterial whether it 
was made ina judicial proceeding or otherwise. It is clear that 
for an extra-judicial statement there can be no issue with reference 
to which the question of relevancy may be determined. Neither 
the language of the statute, nor any principle of law, can be 
invoked to sustain the contention raised by the appellant. 

Their Lordships are of opinion that the statement of Munshi 
Mal as to the descendants of Majju Mal, satisfying, as it does, 
both the conditions required by the law, was rightly received in 
evidence ; and there is no valid reason for doubting the accuracy 
of the declaration that Peshauri Mal, the ancestor of the plaintiffs, 
was a brother of Lahori Mal who was admittedly the great- 
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grandfather of Harbans Lal. The plaintifs have, therefore, 
proved that they are reversioners of Harbans Lal, and as such 
they are entitled to contest the gift made by his widow, whose 
power of alienation was limited by the Hindu law. 

But the appellant seeks to defeat their claim on the ground 
that she was empowered by her husband to dispose of the property 
without any restriction, and that the gift in question, having 
been made in the exercise of that power, cannot he challenged. 
In support of this contention she has propounded a will which 
purports to have been written hy Harbans Lal in his own hand- 
writing. The plaintiffs impeach the genuineaess of the will, and 
the question is whether she has succeeded in proving its execution 
by- Harbans Lal. 

Now, the document is written in Urdu characters, of which 
Harbans Lal was, according to the plaintiffs, wholly ignorant. It 
is not denied that he used to write his account books only in 
Lunda characters, and there is no document admitted, or proved, 
to have been written by him in Urdu script, with which the dis- 
puted handwriting coull be compared. The appellant, however, 
places her reliance upon the evidence of the witnesses who claim 
to have attested the will, but the learned Judges of the High Court 
have fully discussed that evidence and found it to be “interested, 
contradictory, discrepant and insufficient to prove the due execu- 
tion of the will.” It istrue that the Trial Judge expressed his 
opinion in favour of tne execution of the will, but he had not 
heard the evidence of all the witnesses examined by the parties, 
Nor did he give sufficiert weight to the circumstances which mili- 
tate against ils genuineness. 

Before examining the provisions of the will, their Lordships 
observe that, if Harbans Lal had died intestate, the whole of his 
estate. would, under the Hindu law by which he was governed, 
have devolved upon his widow with a right of alienation only for 
the purposes of necessity recognised by that law. On her death 
the estate would descend to his daughter with the same restricted 
right of alienation, and in the event of the latter’s death her chil- 
dren would inherit it, male children taking the estate as absolute 
owners. : : 


How does the will dispose of the estate? Mussammat Ishri, 
who was the only child of the testator, was, according to this 
document, to get at her marraige ouly a houseand a shop, but 
even this property was given to her only for life, and was to revert 
to his estate on her dying unmarried or without leaving male issue, 
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The bulk of the estate was to vest in his widow and three other 
women, namely, his mother, his step-mother and his paternal aunt. 
It is clear that under the Hindu law these three women were not 
entitled to any portion of the estate, but could claim only main- 
tenance. But the will makes them joint owners equally with the 
widow. None of the devisees could get the estate partitioned or 
alienate it even for necessity. It was, however, provided that the 
lady, who survived the other three devisees, would become the 
absolute owner of the estate. Itis to be borne in mind that the 
widow of the testator would not get her husband’s estate, if she 
predeceased any of her co-devisees. 

In view of this strange provision, and considering the niggardly 
manner in which the daughter, who should have been the proper 
object of her father’s bounty, was treated, their Lordships think 
that the will was an inofficious testament. The inclusion of the 
three ladies, who had no claim whatever upon his charity, among 
the devisees with rights, equal to those of his own widow, un- 
doubtedly gave the testament the advantage of verisimilitude ; but 
it would not inflict any injury upon her, if it came into existence 
after the deaths of those ladies. It is most unlikely that a person 
having a wife and a minor unmarried daughter, who should be 
the objects of his affection, would make a will which would practi- 
cally disinherit them. 

That the testament is unnatural and runs counter to the or- 
dinary sentiments of persons, having a status in society similar to 
that of Harbans Lal, cannot be seriously disputed. But this is not 
the only circumstance which tells against its genuineness, The 
will purports to have been executed on 24th August, rgoo, and 
the testator died within a month of that date. But it is strange 
that it was not produced until 1922, after the commencement of 
the present litigation. During this long period of 22 years, which 
intervened, there were occasions when the widow or her advisers 
could have produced the document, if it had been in existence ; 
but they did not do so, In July, r920, she herself made a will, 
which confirmed the oral gift to Bhagat Ram and gave other pro- 
perties to educational institutions. How dozs she describe in it the 
nature of the estate held by her and her power of disposing of it? 
It is significant that she does not say that she had received the 
estate under her husband’s will, but merely mentions the fact that 
she was holding it “in the capacity of heir ” of her husband. Now, 
this description, which is usually employed to denote the estate 
which a Hindu widow gets upon ber husband’s dying intestate, does 
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not convey any idea of her having received the estate under her 
husband’s will. If that will had been the foundation of her title, 
she would have made a prominent mention of it in this document, 
which was executed by her in relation to the property inherited by 
her from her husband. 

Moreover, the will in dispute conferred upon her an absolute 
estate, and that provision would furnish an irresistible authority for 
making the gift to Bhagat Ram and for other dispositions. There 
would, in that case, be no necessity for suggesting in her will various 


reasons, which are ordinaiily mentioned to justify an alienation by- 


a Hindu widow cf the estate held by ber on the usual widow’s 
tenure. It cannot be believed that, if she was, at that time, armed 
with absolute power granted by ber husband, she would refrain 
from citing it as the source of her authority. 

Her failure to mention the will in question on a critical occasion 
is incapable of explanation on any other reasonable hypothesis than 
that it did not exist at that time. This circumstance, re-inforced, 
as itis, by the unnatural character of the dispositions contained in 
it, as explained above, warrants the conclusion that the appellant 
has failed to prove that the alleged will was made by Harbans Lal, 
Their Lordships consider it unnecessary to refer to other evidence, 
which, in their opinion, supports the same conclusion. They will, 
therefore, humbly advise His Majesty that the judgment of the High 
Court should be affirmed, and the appeal be dismissed. They will, 
however, make no order as to the costs, as there is no appearance 
before them by, or on behalf of, the respondents. 


Nehra & Co.: Solicitors for the Appellant. 
REG Appzal dismissed, 
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THE COMMISSIONER OF INCOME TAX, BENGAL 
v. 


THE HUNGERFORD INVESTMENT TRUST, LIMITED 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Income Tax—Company—Shareholder—FProjits or gains of combany received 
by shareholder by way of dividend—Dividend derived from profits and 
gains of company chargeable with income tax—Dividends derived from 
distributable profits of ths company not taxable in the hands of the com- 
pany—Included in shareholders’ income—Exempted from taxation to ordi- 
nary income tax—“Where the profits or gains of the company have been 
assessed’'—Indian Income Tax Act (XI of 1922) section 14 (2) (a). 


A company though a separate legal persona in the contemplation of Jaw and 
liable to assessment asa subject chargeable with tax is not for all purposes 
to be regarded as entirely separate and distinct from the corporators. 

* The object of clause (a) of sub-section 2 of section 14 of the Indian Income 
Tax Act, 1923, is to ensure that tax shall not be paid more than once upon 
what the statute regards as the same thing. 


The phrase “' where the profits and gains of the company have been assessed 
to income tax” must be given its ordinary and natural meaning, and any 
departure fromthe immediate and direct meaning of the phrase leads to diffi- 
culties of interpretation and to results which cannot be imputed to the legis- 
lature as within its Intention. 


Where the assessee’s income in assessment having included dividends decla. 
red by a company whose profits for the year of account were found to include 
specified sums to which in accordance with section 4 the Act did not apply: 
and the company having been assessed in respect of profits to which the Act 
did apply : such proportion of the dividends as the specified sums bear to 
the aggregate ofall profits in the year of account is exempted from taxa- 
tion to ordinary income tax in accordance with section 14 (2) (a). 

The assessee a company registered outside British India held the whole of 
the ordinary share capital in another company registered in India. In the 
year of account the assessee received by way of dividend from the company 
asuma part of which was received as dividend derived from distributable pro- 
fits of the company not taxable in the hands of the company within section 
4of the Act. Held : Such portion was exempted from taxation to ordinary 
income tax in accordance with section 14 (2) (a). 


Privy Council appeal No. 50 of 1935 from a judgment of the 
High Court of Judicature at Fort William in Bengal (Coste//o and 
Lort- Williams J].) dated the 2cth July 1935 delivered ona refer- 
ence made by the Commissioner of Income Tax, Bengal, under 
the provisions of section 66 (2) of the Indian Income Tax Act (XI 
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of 1922) at the instance of the respondents the Hungerford Invest- 
ment Trust Limited. 

Dunne, K.C. and Terence Donovan for the Appellant, 

Gavin Simonds, K.C., Frederick Grant, and A. G. P. Pullan 
for the Respondent. 

Their Lordships’ judgment was delivered by 

Sir George Rankin : This appeal is brought by the Commis- 
sioner of Income-tax, Bengal, from the decision of the High Court 
at Calcutta upon a reference made under section 66 (2) of the 
Indian Income-tax Act (XI of 1922). Two questions were origi- 
nally referred to the High Court for its opinion, but the assessee 
made an admission which rendered the first question unnecessary. 
The sole question before the Court was as follows :-— 

The assessee’s income in assessment having included dividends 
declared on 16th April, 1931, and ard November, 1931 by a Com- 
pany whose profits of 1930 and 1931 were found to include specified 
sums to which in accordance with section 4 the Act did not apply $ 
and the said Company having been assessed in respect of profits 
to which the Act did apply : is such proportion of the dividends, 
as the specified sums bear to the aggregate of all profits in 1930 
and 1931 respectively, exempted from taxation to ordinary income- 
‘tax in accordance with section 14 (2) P”? 

The question arises out of the assessment for the jear 1932-3 
to be made upon the Hungerford Investment Trust, Limited, a 
company registered outside British India which will be herein re- 
ferred to as “the assessee.” The assessee holds the whole of the 
ordinary share capital in a company called Turner Morrison and 
Company, Limited, registered in India, which will be herein 
referred to as “the Company.” In the year of account 1931-2 the 
assessee received as cividend upon its shares in the Company, 
two sums as follows, namely, (a) rupces three lakhs being final 
dividend declared onthe 16th April, 1931, by the Company in 
respect of the calendar year 1930, and (2) rupees one anda half 
lakhs being an interim dividend declared on the 3rd November, 
1931, by the Company in respect of the calendar year 1931. The 
profits and gains of the Company forthe year 1930 were assessed 
to Indian income-tax in the year of assessment 1931-2. On the 
basia of that investigation the Commissioner for Income-tax pur- 
ports to find as facts that 2 per cent. of the Company’s profits and 
gains in 1930 consisted of interest on təx free securities of the 
Government of India ; that 12 per cent. consisted of profits or 
gains which did not accrue or arise within British India, and which 
were not received in British India, or deemed so to be, and which 
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aie, tax Officer’s opinion, of such an amount as to render such person 
1936. liable to income tax. This brings about the principle or method 
The Commissioner of Which is sometimes described as double assessment and sometimes 
ane Tar, as assessment at the source (as distinct from deduction at the source 

al. 


s, which is employed in the case of “interest on securities” and 
ana a i salaries”). The method of double assessment is applied not only 
Limited. in the case of companies but in the case of firms, Hindu undivided 
Sir George Rankin. families, and other associations of individuals. Whena company 
Eag bas made its return of the profits and gains in the year of account— 
that is of what the Act callsthe “total income” of the company 
during the previous year, the Income-tax Officer, if satisfied that it 
is correct and complete is directed by section 23(1) that he shall 
assess the total income of the assessee and shall determine the sum 
payable on the basis of such return. If the return is not correct or 
complete the same result is to be arrived at after taking further 
proceedings as described in the section. The like process is carried 
out in respect of the return made by the individual shareholder 
if he is chargeable with Indian income tax atall. As part of bis 
total income, he has to include the dividend which he has received 
from the company during the previous year in order that his “ total 
income” within the meaning of the Act may be ascertained, a figure 
which is necessary if only to fix the rate of tax payable by him in 
‘ the year of assessment, Section 14 contains directions to the effect 
that certain sums which have been received by the assessee in the 
à year of account and which are part of his “total income” within 
the meaning of the Act are to be free so far as payment by the 
individual is concerned, the reason being that although companies, 
a firms and other associations are as such subjected to assessment, 
double assessment is not intended in all cases to carry with it the 
consequence of double payment. If, for example, the Hindu 
undivided family has been assessed in respect of a sum, the part 
which the individual member has received is not to be taxed for 
the second time in his hands. If a firm of three partners have been 
assessed to tax upon their profits the partner is not to pay again 
upon his share of the same profits. Clause (a) of sub-section 2 is 
a more or less similar provision in the case of a company paying 
dividends, Its object is to ensure that tax sball not be paid more 
than once upon what the statute regards as the samething. The 
company though a separate legal persona in the contemplation of 
law and liable to assesament asa subject chargeable with tax is not 
for all purposes to be regarded as entirely separate and distinct from 
the corporators, The underlying principle of ths claus as the 
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Commissioner in stating the present case has recognised is “ that 
the dividend represents merely the shareholders’ share in the 
income of the company. ” 

To arrive at a true construction of section 14(2) (a) it is neces- 
sary to consider all references in the Act to “ profits and gains "— 
in particular section 4 and the definition of total income in 
section 2(15) of the Act: also sections 20 and 48. Certain argu- 
ments have been drawn from the language of clauses (ž) and (c) 
of sub-section 2 of section 14 but itis difficult to regard them as 
decisive in favour of either side to the controversy. 

The contention on the part of the assessee is in effect that 
clause 14(2) (a) is satisfied in any case in which the company has 
been assessed to income-tax in respect of its profits or gains in the 
relevant year. If it has been assessed at all it has presumably been 
assessed upon its “total income” within the meaning of the Act ; 
and the fact that it may have been in receipt of sums distributable 
as dividend, but not chargeable to Indian Income-tax because not 
profits or gains to which the Act applies, does not, upon this view, 
prevent the clause from freeing the dividend received by the share- 
holder from any further payment of tax. 

The view contended for by the Income-tax authorities has been 
put in different ways. The Commissioner of Income-tax in giving 
his opinion upon the reference, drew a distinction between income 
that is specifically exempt under the Act, e. g., agricultural income, 
or income from tax fiee securities, and what he calls (somewhat 
unfortunately having regard in particular to section 34 of the Act) 
“ income that has merely escaped assessment ”, by which he means 
profits and gains that are not chargeable to Indian Income-tax 
because they have neither accrued nor been received in India. 
With regard to the former he admits the applicability of the prin- 
ciple before mentioned that a dividend represents merely a share- 
holder’s share in the income of the company. With regard to the 
latter he rejects this principle as ‘‘ it cannot be said that the place 
of receipt by the company constitutes a characteristic of the income 
which is retained, against the actual place of receipt by the share- 
holder, when the income passes on to the shareholder.” In his 
view section 14 is among “ provisions for the avoidance of levying 
the tax twice over upon the same accrual—it is important to avoid 
calling it the same ‘income’”. These observations of the Commis- 
sioner were doubtless made with specific reference to the first of 
the two questions originally stated, a question with which their 
Lordships are not now concerned ; but it is important to notice that 
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it is impossible to suggest any construction of clause (a) of sec- 
tion 14(2) which wculd make the clause discriminate tetween these 
two classes of income which are not charged with tax. Whether it be 
that the legislature has not sufficiently appreciated the importance 
of the distinction between the same accrual and the same 
income, or has given unexpected weight to the principle that 
a dividend represents mercly the shareholders’ share. in the 
income of the company, the distinction drawn by the Com- 
missioner cannot in their Lordships’ view be discovered in the 
clause. 

Before the High Court of Calcutta the contention put forward 
by the Advocate General was that the clause only applied: where 
the whole of the profits of the company had been assessed to 
income-tax, that is to say, where the “total income” within the 
meaning of the Act contained everything that was distributable as 
profit. If this view be accepted it is true, as Panckridge J. observed, 
that some startling results would follow. In the first place, every 
shareholder in a bank, insurance company or other company whose 
profits and gains consist in part of interest from tax free securities 
would be taxed again upon the whole of his dividend, and the 
same would apply in the case of a company with agricultural 
income. This is an impossible conclusion, as is sufficiently 
illustrated by the circumstance that the Commissioner in tle 
present case does not claim to charge the assessee with tax upon 
the sum cf Rs. 7.500, being the proportion of the assessee’s divi- 
dend which he brings within the ambit of the second proviso of 
section 8. Indeed it is clearly inadmissible to read “aX the profits 
or gains of the company have been assessed” or “the zofa profits 
or gains” in expansion of the phrase used by the section, since 
even if it could be shown that some of the assessable profit of 
the company had escaped assessment it cannot be supposed that 
instead of dealing with the matter under section 34 by making 
an additional assessment on the company the Income-tax 
Officer is to be at liberty to raise it pis a vis the individual 
shareholder, : : 

Before the Board, however, another construction of clause 
(a) was propounded. It was stated in the appellants case as 
reason No. § :— 


“Alternatively because section 14 (2) confers exemption only 
upon that part of the aforesaid dividends which was paid, or may be 
taken to have been paid, out of the profits of Turner Morrison & 
Co., which were assessed to income-tax.” 
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This view may perhaps be put by saying that clause 14 (2) ce 

(a) should be read to mean that the tax shall not be payable by 1936. 

an assessee in respect of any of the profits or gains of a company wil NE of 
which the shareholder receives by way of dividend where such Income Tax, 
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the tax shall not be payable by an assessee in respect of any sum The Hungerford 


Investment Trust, 


which he receives by way of dividends. . . to the extent to Limited. 
which the profits or gains of the company have been assessed to oj, George Rankin. 
income tax. This, which may be called a distributive construction EER 


of clause (a), cannot be dismissed on the ground that the meaning 
given to the clause is unreasonable in itself. It ie, however, 
very difficult to think that it isthe true meaning of the clause. 
One would not expect the phrase “where the profits or gains of 
the company have been assessed” to be used in such sense a8 to 
point to the possible existence of receipts which are not profits 
or gains within the meaning of the Act at all, or at least are 
not part of the company’s “total income’ but profits or gains to 
which the Act does not apply. Itis not readily to be assumed 
that the Act intends the Indian Income-tax authorities to inves- 
tigate and settle the exact amount of such “profits and gains”—~ 
involving as this process must, receipts which have never accrued 
or been received in India or brought to India, and expenditure 
made in the course of carrying on business in another country. 
The terms of section 20 providing for a certificate to be given 
by the company do not assist such a construction of section 14 
(2) (a) Again, the vagueness of this construction makes it 
somewhat incredible. It may be that on any view the clause 
does not make clear whether the contemplated assessment of the 
company’s profits has reference to the same year of assessment 
as the shareholder is concerned with, and, if not, how the rele- 
vant year is otherwise to be ascertained. But if the sums avail- 
able for distribution by acompany under the company law are 
to be examined and disintegrated, one would not merely desire 
but expect directions on the question whether, in the case of 
dividends paid out of accumulated profits, the dividends received 
by the shareholder were to be free of further payment if the 
company had paid tax on the relevant profitsat any time and 
at any rate prevailing at the time. A construction which raises 
so important a matter and then leaves it utterly at large is not 
without grave difficulty. Itis also to be observed that the con- 
struction proposed assumes that it is possible and reasonable to 
ascertain whether and to what extent a partcular dividend repre- 
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sents, to use a neutral term, profits brought to charge in the 
hands of the company. No doubt arule of proportion can be 
applied as is proposed in the present case, but no such rule has 
been laid down by the Act and the construction contended for 
involves difficulty in the absence of arule. Indeed the Commis- 
sioner himself has not unreasonably argued that in the case of 
dividends it is not possible to say what funds they were paid 
from: “Payments are made out of one pool of liquid assets 
on account of one liability or another. There is no separate 
pool of profits—still less of each separate type of profits.” He 
suggests, however, that the legislature intended to leave “this 
very difficult relation of the dividends and the profits to be wholly 
determined as facts”, In the case before the Board, in order 
to obtain an authoritative ruling on the construction of clause 
14 (2) (a) an admission has been made by the assessee that no 
part of the sum of Rs. 76,500 now in question was paid out of 
profits which had at any time been assessed to Indian income- 
tax. Still in construing clause (a) their Lordships have to consider 
whether the proposed construction which ignores this difficulty 
can be accepted. ‘What is involved in leaving the relation be- 
tween the dividends and the profits to be determined as facts 
can be seen from annexure (d) (II) tothe letter of reference 
where the Assistant Commissioner in dealing with the assessment 
of Turner Morrison & Co. Lid. (to which in the present case he 
referred for bis reasons) stated :— 

“The assessees further contend that the Companies did not 
bring the foreign income to India but declared the dividend out 
of the Indian income but, I don’t think it is possible to split 
up the income in such a manner in declaring the dividends, 
The dividends are declared out of the total income of the 
Company.” 

If the construction contended for involves that the income- 
tax authorities are to find something as matter of fact which is 
not matter of fact, that again isan infirmity of some importance 
and it is not made better by the circumstance that there is small 
chance of evidence to fetter them in their findings, 

No doubt the case may be put of a company in which only 
the smallest fraction of its distributable profit has been received 
in India and become chargeable to Indian income-tax, and where, 
notwithstanding this fact, by some process of borrowing or other- 
wise, the rest of the real profit or part thereof is being distributed 
among shareholders in India. It is, however, difficult to be 
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sure that the legislature was so dissatisfied with the provisions BC. 
of section 4 (2) (as they stood before 1933) as to assume that it 1936. 
rendered probable any important leakage by this means. It has ; 
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rdships have to be satisfied as to the meaning of Limited. 
clause (a), In their opinion ıt was rightly construed by the ae 


: Sir George Rankin, 
High Court of Calcutta who have given to the phrase “where the ee 


profits and gains of the company have been assessed to income- 
tax” its ordinary and natural meaning. ‘This in itself is a sufficient 
ground of decision, but their Lordships are satisfied that any 
` departure from the immediate and direct meaning of the phrase 
leads to difficulties of interpretation and to results which cannot be 
imputed to the legislature as within ils intention. The answer to 
the question propounded is in the affirmative. 


Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 


Solicitor, India Office : Solicitor for the Appellant, 
Sanderson, Lee & Co. : Solicitors for the Respondents. 
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BEPIN BEHARI BHAKAT.* 


income of property applied for the worship of the deity—Such property, if 
Debuttar—Presumption— Resumption proceedings—Nature of tenancy, if r 
to continue after the resumption—Record-of-rights after resumption — 
High Court’s power of interference in second appeal. 


* Appeal from Appellate Decrée No. yas of 1938, agalist the decree of S. K, 
Haldar, Esq., District Judge of Midnapore, dated the 16th January, 1935, 
modifying that of Babu Upendra Nath Chatterjee, Subordinate Judge, 3rd Court, 
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The fact that the income of a property was applied for the worship of the 
deity would not be conclusive evidence that the property belonged to the Idol : 
Sri Sr: Gopal Few Thakur v. Radha Benode Mondal (1) referred to. 


When after resumption proceedings a particular mouza is recorded as a 
“personal property of a Shebait, it does not necessarily follow that the tenancy 
continues to be the same after the resumption, but that the record-of-rights 
shows the existing state of things after resumption. 

The High Ccurt would not be entitled to interfere in second appeal when the 
lower Appellate Court bad taken intoaccount the documents exhibited even 
though It had not placed a correct construction on those documents 

Appeal by the Plaintiff. 

Suit for a declaration that certain properties were debutter 
properties and were not liable to sale in execution of a money 
decree, 

The material facts will appear from the judgment, 

Messrs. Ambica Prosanna Sen Gupta and Guru Fresanna Sen 
Gupta for the Appellants. 


Mr. Apurba Charan Mukerji for the Respondent. 
C. A. V. 


The judgment of the Court was as follows : 

Jack, J :—This appeal “has arisen out of a suit for a declaration 
that the properties described in the plaint and forming an eight- 
anna share of Movuza Baitalpara and shares of other Mouzas were 
valid deduttar properties of Gopinath Jew Thakur, the family deity 
of plaintiff No. r, and defendants Nos. 2 to 8 added as plaintiffs 
and for a permanent injunction restraining defendant No. x from 
bringing the properties to sale in execution of a money decree 
obtained against plaintiffs Nos. 2 and 3. Plaintiffs’ case is that 
the disputed properties were the absolute deduftar properties of 
their family deity and were in possession of Utshabananda 
Goswamin plaintiffs’ ancestor asthe managing shebaif when they 
were resumed by the Government under Regulation II of 1819. 
The property in Mouza Baitalpara containing roo bighas of nishhar 
land was resumed and subsequently settled with the Maharaja 
of Mayurbhanja, who granted a sanad to Utsabananda, the plain- 
tiffs’ ancestor on recognizing the property as dedutfar property 
of the deity and since then all the usufruct of the property has 
gone to the performance of the seča and puja by the plaintiff,’ 
ancestor, and finally by the plaintiffs. Hence they are not liable 
to be sold in execution of the money decree taken by defendant 
No.1 against plaintifs Nos. 2 and 3. Defendants’ care is that 
the properties were all along secular properties of the Goswamins, 


(1) (1924) 41 C. L J. 396. 
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and the plaintiffs were the owners thereof; and that, therefore, 
they are liable to be sold in execution of the decree of the defen- 
dant The Trial Court decreed the suit, but the suit was dismissed 
in the Court of appeal below. The only property in respect of 
which this appeal has b-en pressed is the property of Mouza 
Baitalpara. The main contention on behalf of the appellants is 
that the lower Appellate Court was influenced against the plain- 
tiffs’ case by an erroneous view as to the effect of the resumption 
proceedings, namely, that by the resumption proceedings the 
original nature of the tenancy was changed and that in fact the 
land which was admittedly inalienable deduttar before the 
resumption proceedings remained so throughout. In support 
of the contention that the resumption proceedings did not affect 
the tenancy, reference was made to the case of Jugal Charan 
Mandal v. Rai Devendra Nath Ballav Bahadur (1). This 
ruling merely shows that there was no intention in the resumption 
proceedings to dispossess the holders of invalid /akhiraj but 
rather to assess them to revenue where the land exceeded rco 
Bighas or to rent under the proprietors of the estate within whose 
boundaries they were included where the area was less than roo 
Bighas, In this case the area was roo Bighas and apparently 
this village was included in the estate of the Maharaja of 
Mayurbhanji as according to the lower Appellate Court Utsaba- 
nanda Deb did not appear and file any statement. It appears 
that under the Regulation the Government would automatically 
settle this with the original tenants but in a case like this where 
a previous holder did not appear there the Government would 
not be bound to settle the land with the original holders and it 
would be left to the owner of the estate within which the lands 
were included to make settlement with the previous tenant. In 
the circumstances of this case accordingly it was for the Maharaja 
of Mayurbhanja to make settlement as he chose. The question 
then was whether the settlement wasin fact made with the deity, 
as before the resumption proceedings the land was undoubtedly 
debuttar. The learned District Judge has considered the evidence 
as to whether such a settlement was made and he has considered 
the circumstances which goto show that the settlement was in 
fact with the deity and not a personal settlement with the 
predecessor of the plaintiffs. He considered the presumption 
arising out of the settlement records and also considered the fact 
that the entire income of the property was spent for the worship 


(1) (1931) 63C. L. J. 593.. ; 


327 


Civit. 


1937. 
— 


Narasingha Nanda 
Deb Goswami 


v. 
Bepin Behari Bhakat 


Fach, Ş. 


328 


Civi. 


1937. 
— 


Narasingha Nanda 
Deb Goswami 


v. 
Bepin Behari Bhakat 


Jach F. 


THE CALCUTTA LAW JOURNAL [Vor LXV. 


of the deity. The District Judge says that he is not prepared 
to accept without independent corroboration of the statement of 
the plaintiff that the entire income was spent for the purposes of 
the deity alone. For the respondent it is pointed out that even 
if the income was applied for the worship of the deity that is not 
conclusive evidence that the property belonged to idol. As 
authority of this, the decision in the case of Sri Sri Gofal Jew 
Thakur v. Radha Benode Mondal (1) has been referred to. 
According to the decision the application of the income for the 
seba is not corclusive evidence though it may have an important 
bearing on the question. 


Finally it is contended on behalf of the appellants thaf the 
learned Subordinate Judge has not taken into account of or given 
due weight to certain documentary evidence in going to show 
that this is a debuffar property. I find, however, that the learned 
Judge has referred to the evidence in question and evidently 
taken it into account, namely, the Teriji Ext. 8, the Chitta Ext, 
9 a Receipt for Cessea Ext.6and the valuation Roll Ext. ro. 
No doubt he thinks that the value of these as evidence is weakened 
by his doubts as to whether the Maharaja of Mayurbhanj was 
the founder of the debuitar. And though he refers to the settle- 
ment record merely as corroborative evidence it is clear that the 
finding amounts to one that the presumption arising from the 
record-of-rights has not been rebutted by the documentary evi- 
dence and by the evidence that the income was entirely spent 
for the worship of the deity. It is true that he does not refer 
to the Suit Register Ext. rr which shows that in 1888 a suit 
was brought inthe name of Sri Gopi Mohan Dev for the value 
of paddy taken by defendant. ‘This is undoubtedly admissible 
under section 13 of the Evidence Act. Itis yot however, referred 
to in the grounds of appeal and because no reference to it is 
made in the judgment of the lower Appellate Court it does not 
follow that the Judge did not consider it, and that ifit had been 
considered it would have affected the decision which is an 
inference of fact from the facts found and cannot be interfered 
with in second appeal on the ground that the Court did not give 
due weight to the evidence. There isa good deal of force in 
the Judge’s remark that whereas all the other Mouzas in 
suit have been recorded in the name of the Thakur, in the record- 
ofrights no explanation has been given as to why this particular 


(1) (1924) 41C. L. J. 396. 


Vou. LXV.] HIGH COURT, 


Mouza was recorded asa personal property of the shedait, The 
only explanation cffered is that as the Mouza was resumed the 
Settlement Officer was misled by thinking that the resumption 
necessarily destroyed the original nature of the tenancy. Certainly 
I think that it does net necessarily follow that the tenancy is 
the same after the resumption, and the record-of-rights shows 
the existing state of things after resumption. It is true that in 
column No. 2 of the record-of-rights the tenure is described as 
debuttar, This had also been taken into account by the learned 
Judge, and even though he may not have placed a correct cons- 
truction onthe documents exhibited that would not entitle this 
Court to interfere in a second appeal. The appeal is really 
concluded by the findings of fact since it has not been shown that 
there has been‘any mistake in law. 


It is accordingly dismissed with costs. 


M K C Appeal cismissed, 


Before Mr. Justice R. E. Jack. 


SITA NATH PATI 
v. 


SARADA PRASANNA DAS AND OTHERS.* 


Civil Proceduse Code (Act V of 1908), Order 38 Rule 5— Order of attachment 
in Form 5 Appendix F—Attachment before judgment —Atiachment of 
immovable property under Order 21 Rule 54 0f the Civil Procedure Code— 
Indian Evidence Act (I of 1872), section 114, applicability and meaning of. 


A proclamation by beat of drum and affixing a copy of the order in Form 5 
Appendix F upon the properties attached does not alone constitutea valid 
attachment under the Civil Procedure Code. And unless a presumption under 
section 114 of the Indian Evidence Act can be raised soas tohold that the 
proclamation was made and the other formalities were carried out in the manner 


* Appeal from Appellate Decree No. 586 of 1936, against the decree of S. K, 
Haldar, Esq, District Judge of Midnapore, dated the 15th December, 1934) 
affirming that of Babu Santosh Kumar Niyogi, Munsiff, ard Court, Tamluk, 
dated the sth of September, 1934. 
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prescribed in order 21 rule 54, it must be held that there was no valid 
attachment ; 


Bharat Chandra Pal v. Gauranga Chandra Pal (1) referred to. 


Section 114 of the Indian Evidence Act lays down the rule as to the existence 
of any fact which the Court thinks likely to have happened having regard to the 
course of natural event, Human conduct and public or private business in relation 
to the facts of the particular case. ` 


But where it appeared that no notice of attachment under order 21 rule 54 
of the Code of Civil Procedure was at all issued, no such presumption under 
section 114 of the Indian Evidence Act that the subsequent formalities were 
cbserved, could be made. 

Appeal by the Plaintiff. 

Suit for declaration of title. 

The material facts will appear from the judgment. 


Mr. Sarat Chandra Jana for the Appellant. 
Messrs. Apurba Charan Mukherji and Bhabesh Chandra Barua 
for the Respondents. 


The judgment of the Court was as follows: 


Jack, J: This appeal arises out of a suit for a declaration of the 
plaintiffs tittle by auction purchase to the lands described in the 
plaint consisting of a tank and a bamboo garden and for recovery 
of khas possession there’ f and for mesne profits from the defendants, 
The plaintiff brought a suit in 1929 upon a hand-note against 
one Kshirode Nath Kuila and caused the lands in suit to be attach- 
ed before judgment in the suit. The suit was decreed on com- 
promise, but as the decretal amount was not paid, the decree was 
executed and the lands were put up to sale and purchased by the 
plaintiff on the 39th April 1932. Delivery of possession was taken 
onthe 28th November, 1932. The plaintiff alleges that the defen- 
dants dispossessed him on the 13th February 1933. The defendants’ 
case is that one Ram Krishna Samanta got a decree on a hand 
note against Kshirode Nath Kuila and purchased the lands having 
attached the same before judgment on the sth November, 1927. 
The decree was passed in bis favour on the 3cth November, 1927 
and in order to pay off the decretal amount the judgment-debtor 
Kshirode sold the lands on the 16th March, 193010 the defen- 
dants and paid off the decretal amount in that suit. The decree 
obtained by the plaintiff was passed on the 28th May, 1930 and 
the properties were auction-putchased by him on the 3oth April, 
1932 as already mentioned. 


(1) (1927) I. L. R. 55 Cale 545. 
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The only point raised in this appeal is as to whether the 
attachment before judgment made by the plaint‘ff on the 4th 
July 1929 wasa valid attachment. If thatis a valid attachment 
then it invalidates the subsequent purchase by the defendants 
on the 16th March, 1930. But unless there was a valid attachment, 
the purchase by the defendants which bad preceded the purchase 
by the plaintiff, must be given effect to. The finding of the Court 
below is that an order of attachment in form No. 5 of Appendix F 
under order XXXVIII rule 5 was published by beat of drum 
and a copy of it was fixed on the properties. But there was no 
publication of attacment in the form laid down under Order XXI 
rule 54, namely, in form No. 24 of appendix E. Attachment un- 
der order XXXVIII rule 5 is to be made in accordance with the 
manner provided for attachment of properties in execution of a 
decree, and the manner fur attachment of properly in execution 
ofa decree is laid down in Order XXI rule 54. [he Courts 
below having held that no notice in form No. 24 of Appendix E 
was published and fixed on the properties, there was no valid 
proclamation or attachment. Since Order XXI rule 54 lays down 
that the attachment is to be made by an order prohibiting the 
judgment-debtor from transferring or charging the property in any 
way and all persons from taking any benefit from such transfer or 
charge. It further lays down that the orderis to be proclaimed 
in some place adjacent to the property by beat of drum and a copy 
of the order is to be fixed ona conspicuous part of the property 
and then upon a conspicuous part of the Court-house. Inasmuch 
as the conditional attachment under Order XXXVIII rule 5 was 
made, and inasmuch as the order-sheet shows that there was an 
attachment before judgment itis contended that under the pro- 
visions of section 114 of the Evidence Act it must be presumed 
that the necessary formalities for attachment before judgment had 
been actually carried out; and therefore, it must be presumed 
that the publication of the order prohibiting the transfer of the 
property as laid down in Order XXI rule §4 had actually been 
made and a copy affixed to the properties. In the case of Bharat 
Chandra Pal y, Gauranga Chandra Pal (1) however itis laid 
down that proclamation by beat of drum and affixing on the pro- 
perty a copy of the order in form No. 5 Appendix F does not 
constitute an attachment under the Code of Civil Procedure. In 
view of this ruling it must be held that unless a presumption 
under section 114 can be raised so as to hold that the pioclama 


(1) (1927) I. L. R. 55 Cale. 545. 
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tion was made and other formalities carried cut in the manner 
prescribed in order XXI rule 54, it must be held that there was no 
valid attachment. Section 114 of the Indian Evidence Act lays 
down the rule as to the existence of any fact which the Court thinks 
likely to have happened, regard being had to the common course of 
naturaLevents, human conduct and public and private business in 
their relation to the facts of the particular case ; and under illus- 
tration (e) the Court may presume that judicial and official acts 
have been regularly performed. The Courts in this case have held 
that in this case there can be no such presumption as there is no 
reference in the order sheet of the issue of notice under order XXI 
rule £4, and the order sheet shows only that a notice was issued on 
the defendant directing him to show cause within seven days from 
the date of service of the notice why the properties mentioned in 
the petition should not be attached unless the defendant furnishes 
sufficient security. After this, it was ordered as follows :-—“ Let 
in the meanw hile these properties be conditionally attached till the 
hearing of the matter. ”. The next order reads as follows: “ Attach- 
ment notica & summons served. Service of notice & summons not 
proved. ” A number of subsequent crders was passed showing that 
the suit was finally decreed on compromise. The compromise 
decree shows that the properties remained under attachment ; and 
since there is no order showing that the decretal amount was paid 
and attachment withdrawn, it must be held that in fact the attach- 
ment under order XXXVIII rule 5 was continuing at the time of 
the purchase by the plaintiff. It is pointed out that the trial Court 
was influenced by the fact that a copy of the writ of attachment in 
form No. 24 Appendix E was not produced. It is suggested for 
the appellant that in fact this copy would have been destroyed 
under the rules before the institution of the suit ; but in view of the 
fact that section 114 lays down merely that the Court may presume 
that judicial and official acts have been regularly performed, and in 
view of the form of order recorded in the order-sheet where there 
is no reference to order XXI rule 54 or to publication of any attach- 
ment order in the form required by the section, the attachment as 
required by the provisions of order XXI rule 54 was made. 

The learned District Judge has pointed out thatin the cases 
cited before him in support cf the argument that it should be 
presumed in the absence of any evidence to the contrary that the 
procedure of attachment was legally carried out, there waa evidence 
to skow that there had been issue of probibitory order restraining 
the defendant from transferring the property, The lower appellate 


+ 
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Court appears to have given due consideration to the matter, and 
under section 114 the learned Judge need not make the presump- 
tion that the attachment was legally made. On the finding that there 
was no order forbidding the transfer of the properties and that no 
copy of a notice to the effect was attached to the properties it must 
be held that there was no legal attachment and that the properties 
in suit were purchased by the defendants before they were pur- 
chased by the plaintiff and therefore the defendant had good 
title, 

This appeal must accordingly be dismissed with costs. 

Leave to appeal under sectton 15 of tbe Letters Patent has been 
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asked for but that leave is refused as I do not consider this to be a _ 


fit case for such appeal. 


M. K. C ` Appeal dismissed. 


Before Mr, Justice R. E, Jack, 


KUMUD BEHARI BASU AND ANOTHER 
D. 


HIMANGSHU KUMAR alias HIMANGSHU RANJAN 
GHOSE AND OTHERS,* 


Fudgment not inter partes, if admissible in evidence—Homestead land 
bsfore Transfer of Property Act (IV of 1882)—Not transferable except 
by custom—Fermanent structures with the acquiescence of the landlords— 
Holding, permanent and transferable, 

Judgments not inter partes may be admissible in evidence under Section 

13 of the Indian Evidence Act, as evidence of a transaction in which similar 

rights in the land as in the present case were previously claimed. 


The finding that the tenancy is a permanent tenancy and that there have 
been one or two transfers in the past isnot oftdinarily sufficient to show that 


*Appeal from Appellate Decree No. 479 of 1935, against the decree of 
Nikunja Behar: Banerjee, Esq, 3rd Additional Subordinate Judge, 24 
Perganas, dated the 28th of November, 1994, affirming the decree of 
Jagat Nath Basu Roy, Esq, Munsif, 2nd Court, Sealdah, dated the goth of 


April, 1934+ 


Crvtr. 


1937- 
kostal 


February, 26. 
March, 3, 15. 
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the holding is transferable without the consent of the landlord in the case 
of a holding. created before the passing of the Transfer of Property 
Act. As a matter of fact tenancies of homestead land in Bengal created 
before the passing of the Transfer of Property Act are not transferable except 
by custom. 3 

Sarada Kanta Sen Gupta v. Nabin Chandra Sen Gupta (1) referred to 

But where: there are ‘structures on the land with the acquiescence-of the 
landlords, the holdings are transferable. : 

Nabu Mondul v. Cholim Mullik (2); Ambica Frosad Singh v. Baldeo Lal 
(3) and Sm. Kamala Mayee Dassi v. Nibaran Chandra Framanik (4) 
referred to 

In the present case there is no proof of a custom of transferability, but 
Permanent structures have been made on the land many years ago, there 
have been transfers in the past and the rent has throughout remained 
unchanged ; ` i 


Held, that the holding is a permanent one and is transferable. 
Appeal by the Plaintif. 

Suit for arrears of 1ent. 

The material facts will appear from the judgment. 


Mr. Amarendra Nath Bose with Mr. Arun Chandra Bose (for 
Mr, Hemanta Kumar Bose) for the Appellants. 


Messrs. Gunada Charan Sen, -Sitaram Banerjee and Anil 


Chandra Dutta for the Respondents, 
C A. V. 


The following judgment was delivered : 


Jack, J. :—Thbhis appeal has arisen out of a suit for arredrs of 
rent at the rate of Rs. 18-2 pies for the years 1336 to 1339 on a 
Jama held originally by-the father of defendant No. r and alleged 
by him to bave been transferred to defendants Nos, 2 to 4 before 
the year in suit. - There is no evidence that the plaintiff landlord 
consented to the transfer and the question is whether in those 
circumstances the defendant No. 1 is liable fort he rent. Defendants 
Nos. 2 to 4 were added at their request but the plaintiff does not 
claim any rent from them. = 

The Courts below have held that the Jama originated before 
1836 and is therefore governed by the general law and not by the 
Bengal Tenancy Act, or Transfer of Property Act ; and that it isa 
permanent homestead transferable tenancy. Consequently the 
original tenant, that is, the father of defendant No. 1 having 


` (4) (1926) I L. R. 54 Cale. 333; 41 C. W. N. 231. ; 
(2) (1898) I. L. R. 25 Cale. 896. . (3) G916) 20C, W, N.83. 
(4) G931) 36 C. W. N. 149. 
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transferred the tenancy to defendants Nos. 2 to 4, he and his succes 
sors are no longer liable for the rent. The suit was therefore dis- 
missed against defendant No. 1 and also against defendant Nos. 2 
to 4 since the plaintiff does not claim any rent from them. 

The first point urged in this appeal is that the learned Sub- 
ordinate Judge’s finding that the tenancy was a permanent one is 
based on insufficient data. The finding is based on the facts (r) 
that the rent has remained unchanged though the value of the land 
comprised in the tenancy has increased; (2) there are substantial 
pucca structures on the land without objection by the landlord: 
(3) long user of the land for residential purposes and (4) the origin 
of the tenancy is unknown. It is claimed that these facts are not 
sufficient to show that the tenancy is permanent in the absence of 
evidence that transfers were recognized by the landlords, It is 
clear however from the past history of the tenancy that transfers 
have been recognised by the landlords for the Jama was originally 
named Hiru Andi Ram Pal mudafat and the tenants whose interests 
were auction purchased by Ashutosh Ghosh, the father of defendant 
No. 1 were Banerjis. In the circumstances and when we find that 
masonry structures have been in the land for 125 years there can 
be no doubt at all that this was a permanent transferable holding. 
But it is urged that in coming to the finding that the holding was 
for residential purposes and that there were permanent structures 
on the land for many years the Court has wrongly admitted into 
evidence two judgments Exs. Y aud V of suits in which the plaintiff 
was not a party and which are not admissible against him. 

Exhibit Y is the judgment in a title suit brought in 1925 by the 
Receiver of the estate of one Balai Datta against Ashutosh Ghosh 
in which it was held that the sub-tenants on the land under Ashutosh 
were darmaurusidars as they have permanent structures on their 
land. This judgment is admissible in evidence I think under 
section 13 of the Evidence Act in so far as it is evidence of a tran 
saction in which permanent rights were claimed but it is not very 
important, since it does not seem to be disputed that the under- 
tenants have had permanent structures in the lands for many years, 
and it seems to me certain that the superior landlords could not 
have allowed this had the tenancy been other than permanent. 

Exhibit V w.s the judgment in an ejectment suit brought by 
Ashutosh Ghosh against a sub-lessee. This was dismissed on the 
ground that the sub-lessee was a permanent tenant. This again was 
admissible under section 13 of the Evidence Act as evidence of a 
transaction in which permanent tenancy rights in the land were 
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1937+ holding. 


Kumud Behari Basu The third point raised for the appellant is that under the general 
Himangshu Kumar, law as laid down in section 108(J) of the Transfer of Property Act, 


-= the holding being non-transferable liability of the original tenant 
7 wh, F i would remain after the transfer. In section ro8(}J) it is laid down 


that the lessee shall not by reason only of a transfer of his interest 
in the property cease to be subject to any of the liabilities attach- 
ing to the lease. This merely comes back to the question of trans- 
ferability. If the holding is transferable without the consent of the 
landlord and the landlord has notice of the transfer obviously the 
transferor tenant can no longer be held liable for rent. The find- 
ing that the tenancy is a permanent tenancy and that there have 
been one or two transfers in the past, is not ordinarily sufficient to 
show that the holding is transferable without the consent of the 
landlord in the case of a holding created before the passing of the 
Transfer of Property Act. There are long series of rulings to the 
effect that tenancies of homestead land in Bengal created before 
the passing of the Transfer of Property Act are not transferable 
except by custom. Vide Saroda Kanta Sen Gupta v. Nabin 
Chandra Sen Gupta (1). In this case there is no proof of a custom 
of transferability and it is true (as pointed out by the learned 
Munsiff) that though the record-of-rights shows the Jama to be 
permanent homestead tenancy it has recorded the holding in the 
name of the former tenant. However the authorities make it clear 
that, even in cases of holdings created before the Transfer of Pro- 
perty Act, where there are structures on the land with the acquies- 
cence of the landlords, the holdings are transferable. As authorities 
for this proposition we have the cases of Nabu Mondul v. Cholim 
Mullik (2); Ambica Prosad Singh v. Baldeo Lal (3) and Srimati 
Kamala Maye Dasi v. Nibaran Chandra Pramanik (4). It is 
clear that in the present case, although there is no proof ef custom 
of transferability, permanent structures have been made on the land 
many years ago. On the authority of these cases it must be held 
that the holding is a permanent one and is transferable. It is 
permanent and transferable forthe reasons that there are Pucca 
structures on the land, that there have been transfers in the past, 
and that the rent has throughout remained unchanged. Since the 

(1) (1926) I. L. R, 54 Cale, 333 ; 31 C, W. N. 231, 

(a) (1898) I. L. R. 25 Calc. 896. 

(3) (1916) 20 C. W. N. 1113, 

(4) (1931) 36 Ce W. N. 149. 
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holding is transferable, by the assignment of the holding privity of 
estate is created between the landlord and the assignee by the 
transfer itself of which the landlord had due notice as found by the 
Courts below. 


The appeal must accordingly be dismissed with costs. 


M, K. C Appeal dismissed. 


Before Mr. Justice R. E. Jack. 
TARINI CHARAN KUNDU 


V. 
SAGARKANDI UNION BOARD.* 


Bengal Village Self-Government Act (V of 1919), section 38—" Circumstances 
within the Union’, meaning of—Assessment of tax of income derived from 
sources outside the Union. 


The expression ‘circumstances within the Union’ as used in section 38 of the 
Bengal Village Self-Government Act, does not ordinarily mean that the income 
by the assessee on which assessment should be made will have to be desived from 
sources within the Union : 


Chairman, Faynagar Municipality v. Sailabala Datta (1); Chairman, 
Falpaiguri Municipality v. The Falpaiguri Tea Co. Lid,(2) and Tarak 
Gobinda Choudhury v, Chairman and Commissioners of Pabna Municipality (3) 
followed. 


Debendra Nath Rai v. Chairman, Taki Municipality (4) and other cases 
dissented from. 


Appeal by the Plaintiff. 


Suit for a declaration that the rate imposed by the Union Board 
is illegal and not enforceable in law. 


* Appeal from Appellate Decree No, 595 of 1935, against the decree of Tarini 
Kanta Nag, Esq., Subordinate Judge, 1st Court, Pabna, dated the 14th 
January, 1935, reversing that of Manindra Mohan Bhattacharjee, Esq., Munsiff, 
ist Court, Pabna, dated 26th April, 1934. 

(1) (1920) 25 C, W. N. 47. 

(2) (1921) 26 C, W. N. 331 ; 34 C. L. J. 283. 

(3) (1929) 33 C. W. N. 604. 

(4) (1920) as C, W. N. 45 ; 323C. L. J. ang. 
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The material facts will appear from the judgment. 
Mr, Dwijendra Krishna Dutt for the Appellant. 


Messrs. Gopendra Nath Das and Lala Hemanta Kumar for the 


Respondent. 
Cc. A. V. 


The judgment of the Court was as follows :— 

Jack, J :-—-This appeal arises out of a suit for a declaration that 
the Union Board rate of Re. 20 per annum imposed on the plaintiff 
is illegal and not enforceable in law. ‘The plaintiff alleged that the 
rate had been assesged on the estimate of his circumstances and 
property within the Union Board, which is not correct, and included 
his pension, which was an income derived outside the ambit of the 
Union Board and acccrdingly not assessable ; and that the rate 
should not be more than Rs. a. The Trial Court decreed the suit 
but in the lower appellate Court it was dismissed. 


Section 38 of the Bengal Village SelfGovernment Act states that 
the rate to be imposed shall be assessed according to the circum- 
stances within the union and property within the union (if any) of 
the person liable to the same. In this appeal it has been urged that 
the interpretation put by the Subordinate Judge on the’ expression 
‘circumstances within the union’ is incorrect inasmuch as he held that 
assessment could be made on the pension of the petitioner which 
amounts to Rs. 1600 which was not derived from sources within the 
union. Tbe meaning of the term ‘circumstances in the union’ has 
been the subject matter of a number of decisions of this Court. On 
the one hand a narrow meaning is given to the term as meaning in- 
come derived from sources within the union. This view is expressed 
in the decisions in the cases of Debendra Nath Rai v. Chairman, Taki 
Municipality (1); Purusottam Singha v. Atul Chandra Choudhury 
(2) ; Kameswar Pershad v. The Chairman of the Bhabua Municipa- 
lity (3) ; Deb Narayan Dutt v. Chairman of the Baruipur Muni- 
cipakity (4) and Chairman of Giridih Municipality v. Srish Chandra 
Mazumdar (5). On the other hand the wider meaning of the term, 
(and what I regard as the ordinary meaning), has been adopted in 
the cases of Chairman, Jaynagar Municipality v. Sailabala Datta 


(6) ; The Chairman, Jalpaiguri Municipality v, The Jalpaiguri Tea 


(1) (1980) 25 C. W. N. 453 32C. L. J. 210. 

(2) (1935) 39 C. W. N. 895. 

(3) (1900) I. L R. 27 Calc. 849. 

(4) (1911) I. L. R. 39 Cale. 141 ; r9 C. L. J. 205. 

(5) (1908) [. L. R. 35 Cale. 859 ; 7 C. L. J. 631. 

(6) (1920) 25 C. W. N. 47. 7 
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Co. Ltd, (1) and Tarak Gobinda Choudhury v. Chairman and Com- 
missioners of Pabna Municipality (2). Inso far as previous deci- 
sions maintain the-view that the words assessment on ‘circumstances 
within the union’ must be construed to mean that assessment should 
be made only on the incomé derived from properties within the 
union, I beg respectfully to differ from the view adopted in these 
decisions. According to that view a millionaire living within the 
union and deriving his whole income from outside the union would 
not be liable to any assessment, whereas a poor man with an 
income of say Rs, roo per annum, derived from properties within 
the union would be assessed. I cannot think that this was the 
intention of the legislature. The word ‘circumstances’ has been 
interpreted as meaning a man’s means, and a man’s means depend 
upon his income from whatever source it is derived. A man’s 
bank balance is his property within the union when the bank is 
within the limits of the union, and when he transfers his balance to 
a branch of the bank situated outside the union it does not become 
property outside the union because of this transfer. By means of 
his cheque book he has just as much control of it within the union 
as before the transfer. 

In the present case, however, there is no need to rest my deci- 
sion On the'definition of the expression ‘circumstances within the 
union’ since the appellant's income was assessed at Rs, 3771 on his 
failure to submit any return to the Board. The Board had to 
estimate his income, and did so, through a professional man in the 
ordinary way. The appellant did not show tbat this assessment 
was wrong. His appeal in this Court has been pressed solely on 
the ground that the assessment wrongly included his pension of 
Rs. 1600 derived from outside the union. Even accepting this con- 
tention and deducting this portion of his income the balance 
amounts to Rs. 2171 on which the assessment would be Rs, 21 odd. 
So the assessment of Rs. 20 is not illegal. 

The appeal is accordingly dismissed. 

No order is made as to costs in this Court. 

Leave has been asked for to prefer an appeal under sectiun t5 
of the Letters Patent ; but it is refused, as I do not consider this to 
be a fit case for such appeal. 


PR Appeal dismissed, 


(1) (1921) 26 C. W. N. 311 ; 34C. L. J. 283. 
ta) (1929) 33 C. W. N. 684. 
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CIVIL REVISION. 


Before Mr. Justice M, C. Ghose and Mr. Justice 
B. K, Mukherjea. 


THE COMMISSIONER OF WAKFS, BENGAL 


Cmi, 
1936, v. 
ae 
November, 30. UMME SALIMA AND OTHERS,* 
December, r 
Aen, Bengal Wakf Act (XIII of 1934 B.C.), operation of—Right antecedent to the 


passing of the Act—Bengat Wakf Act, sections 70 and 71, if retrospective-— 

Section I, Clause (b), if applicable— Any other person ” in section 71, tf 

includes a Mutwalls. 

The law which exists at the date when an action is commenced must decide 
the rights of the parties to the suit unless the Legislature expresses a clear 
intention to the contrary. ` 

Young v. Hughes (1); Moon v, Darden (2); In re Feseph Suche and Company 
Limited (3) referred to. 

Section 83 of the Bengal Wakf Act simply embodies this well-known rule of 
construction and exempts all suits, even if they are commenced after the Act, 
provided they are in respect of rights which accrued before the Act, 

The present sult, being in respect of a right or for enforcement of an obliga- 
tion which was antecedent to the passing of the Bengal Wakf Act, is saved from 
the operation of the Act under Section 83, Clause (b) of the said Act. 

The right to intervene and to carry on the litigation given to the Commis- 
sioner of Wakfs under section 71 is a substantive right and not a mere matter of 
procedure. As such sections 70 and 71 of the Bengal Wakf Act are not retros- 
pective in operation. 

Dubitante: Whether the words "any other person ” as used in section 71 of 
the Bengal Wakf Act are wide enough to include a Mutwalli. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 

Suit relates to certain Wakf property in which the question arose 
whether the Commissioner of Wakfs has a right to appear in the 
suit or to appoint an ad interim Mutwalli till the Mutwalli was 
appointed by the Court. 


Messrs, Abdul Hossain and Abdul Aleem for the Petitioner. 


* Civil Revision Case No. 632 of 1936, against the order of S.N Guha Roy, 
Esq., Additional District Judge of Howrah, dated the 4th May, 1936. 


(1) (i859) 4 H. & N. 76. . 
(2) (1848) 2 Ex, 22 ; 154 Eng. Rep. 380. 
(3) (1875) 1 Ch. D. 48, 


Vou. LXV.) HiGH CouRT. 


Messrs. Hiralal Chakravarty, A. J. Chippendale, A. S. M, 
Akram, Amiruddin Ahmed, Bholanath Roy, Rabindra Nath Bhatta- 
charjee and Syed Enayet Hossain for the Opposite Party. 

Mr, Surajit Lahiri for the Deputy Registrar. 

C. A. V. 

The judgment of the Court was as follows : 

Mukherjea, J. :—This Rule was issued at the instance of 
Commissioner of Wakfs, Bengal, and is directed against an order 
of the Additional District Judge of Howrah dated the 4th May 
1936 by which it was held that the petitioner had no right either 
to appear in a suit relating to certain Wakf estate pending before 
the Judge or to appoint an ad interim Mutwalli tilla Mutwalli was 
appointed by the Court. The short facts giving rise to this dispute 
may be stated as follows s-— 

One Jitan Bibi created „a Wakf of certain properties situated 
in the district of Howrah by a document dated the roth December 
1893. Inthe year 1g24, certain persons who are opposite parties 
Nos. 1 to 6 inthis Rule instituted a suit against the defendants 
in the Court of the Additional District Judge, Howrah, under sec- 
tion 92 of the Code of Civil Procedure praying infer alia for re- 
moyal of the existing Mutwallis, for settlement of a scheme, for 
accounts and other reliefs. There was adecree passed by the 
learned Judge in July 1932 by which the existing Mutwallis were or- 
dered to be removed and investigation of accounts and framing of a 
scheme were directed. There was an appeal against this preliminary 
decree taken to this Court which was disposad of on r1th Decem- 
ber 3538 and the matter went back to the trial Court for carrying 
out the directions of the preliminary decree mentioned aforesaid. 
A few months after that, on rst March 1936, the Bengal Wakf 
Act came into force and on zist March 1935 the Court ordered 
issue of notice on the petitioner who ıs the Commissioner of 
Wakfs, under section 7o of the Wakf Act. The notice was actual- 
ly served upon the petitioner on the 30th April 1936 and on the 
and of May following he appeared and represented before the 
Court that he had a right to intervene in these proceedings and 
to be added a party under section 71 of the Wakf Act. He also 
claimed the right to appoint an ad interim Mutwalli under section 40 
of the Act. Both these rights have been nagatived by the learned 
Judge by his order dated 4th March 1936 and it is against this 
order that the present Rule has been obtained. The learned Judge 
has held in substance that as the suit was commenced long before 
the Wakf Act came into force, the Commissioner had no authority 
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to intervéne in this case under section 71 orto appoint a tempora- 
ry Mutwalli under section 40 of the Act. Reliance was placed by 
the learned -Additional District Judge in tbis connection upon the 
provisicn of section 83 of the Wakf Act which expressly exempts 
certain ‘suits and proceedings from the operation of the Act. This 
position has been challenged before us on behalf of the petitioner 
and Mr. Abul Hossain who appears in support of the Rule has 
strenuously contended that sections 70 and 71 of the Wakf Act 
are retrospective in operation and apply to suits pending at the time 
wher the Act became law. It is alo contended that the saving 
clauses containec in section 83 ofthe Act are of no assistance to 
the parties inasmuch as the rightsin this case accrued after the 
passing of the preliminary decree and thus the suit was not in 
respect of any right which had its existence prior to coming into 
force of the Wakf Act. The plaintiffs and the defendants are 
both united in opposing this Rule and on their behalf the decision 
of the Additional District Judge is sought to be supported both 
on general principles as well as on the express provisions of 
the Act. 

Section 7o of the Wakf Act provides that in every suit or 
proceeding in respect of any Wakf, the Court shall issue a notice 
to the Commissioner at the cost of the-party instituting the same. 
There is nothing in the section from which it could be inferred 
that the section had in view the suits or proceedings pending at 
the time when the Act came into force. Onthe other hand, 
it is quite possible to construe the words as implying that the 
costs of the notice are to be realised from the party at the time 
of instituting the suit and this presupposes that the suit is instituted 
after the passing of the Act when the Wakf Commissioner has al- 
ready been appointed. Under Section 71, the Commissioner is given 
the right to intervene and be added a party to any suit or 
proceeding by or against a stranger to the Wakf or any other 
person if he so chooses. There can be no doubt that this right 
to intervene and carry on the litigation is a substantive right 
and not a mere matter of procedure and this is conceded by the 
learned Advocate who appears. for the petitioner. That being 
so, the general principle of liw which is applicable to such cases 
is well-established that the law which exists at the date when 
an action is commenced must decide the rights of the parties 
to the suit unless the Legislature expresses a clear intention to 
the contrary. Vide, Young v. Hughes, (1) ; Moon v. Darden (2) ; 


(1) (1859) 4 H. & N. 76. (2) (1848) 2 Ex. 22; 154 Eng. Rep. 389. 


Iy 


Vor LXV.) HIGH COURT, 


In re Joseph Suche & Co. Limited (1). In the last named case, 
a question arose as to the effect of Section ro of the Judicature 
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and it was said that: “When the Legislature alters the rights 
of parties by taking away or conferring any right of action, its 
enactments, do not affect them.” All these cases have been 
noticed in the reeent decision of this Court in Aumar Punyendra 
Narain Deb v. Kumar Jogendra Narain Deb (2). ‘ 


Section 83 of the Wakf Act, in our opinion, simply embodies 
this well-known rule of construction and exempts all suits, even 
if they are commenced after the Act, provided they are in res 
pect of rights which accrued before the Act. Mr. Abul Hossain 
does not dispute these principles of law but what he says is this 
that the right to have a scheme framed or accounts examined 
which are the subject-matter of the preseet proceeding really 
flowed from the preliminary decree, and the suit being earlier 
that that, it cannot be said to be a suit in respect of a right or 
obligation which accrued prior to that Act. This argument is, 
in our opinion, not tenable. Th rights accrued before the 
preliminary decree and originated from facts which constitute 
the very foundation of the suit itself, The preliminary decree sim- 
ply recorded the finding of the Court that many of the allegations 
were true but the rights of the parties could not be said to have 
originated with the preliminary decree. We are, therefore, of 
opinion that this suit was in respect of a right or for enforcement 
of an obligation which was antecedent to the passing of the 
Wakf Act and as such Section 83 (b) saved the suit from the 
operation of the Act. It was suggested on behalf of some of the 
opposite parties that Section 71 of the Wakf Act applies only to 
suits against strangers and not against Mutwallis and even if the 
section is retrospective, the Wakf Commissioner has no right to 
come under that Section. This argument may have’ some force 
but we are not sure that the words “any other person” as used 
in the section are not wide enough to include a Mutwalli, Be 
that as it may, as we have already held that the section has no_re- 
trospective operation, it is not necessary to decide the point finally: ` 

As regards the right to appointan ad interim Mutwalli 
under Section 40 of the Wakf Act, it is difficult to see how the 
section assists the petitioner. The power of appointing- a tem- 
porary Mutwalli can be exercised subject to any order ,of a 


(1) (1875) 1 Ch. D. 48. (2) (1936) 64C. L. J. are. 
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competent Court, Here, the court has appointed a receiver who 
is in charge of the Wakf estate since r924 and an interference 
with the management of the receiver by a temporary Mutwalli 
is not considered by the court to be in any way conducive to 
the interest of the Wakf property. Weare not impressed with 
the argument of Mr. Abul Hossain that the receiver himself 
may bə regarded asa Mutwalli under Section 6, sub-section (6) 
of the Wakf Act. Ifhe was already a Mutwalli under operation 
of law, there is no scope for application of Section 40 which can 
be invoked only if there is no Mutwalli. In our opinion, there- 
fore, the contentions urged by the petitioner must fail and this 
Rule must be discharged with costs—hearing-fee one gold 
mobur. Costs would come out of the estate, and will 
be divided equally between the appearing sets of opposite 
parties. 


M. C. Ghose, J :—I agree. 
P. R Rule discharged, 





CRIMINAL REVISION. 


Before Mr. Justice J. R, E. Cunlifie and Mr. Justice 
A. G. R. Henderson, 


SARALA PESHAKAR 
v. 
KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), Section 372——-What must be proved— 
Charge as drawn totally diferent from what it ought to have been—Separate 
charges not drawn—Conviction bad & liable to be set aside. 

In order to bring a case within the purview of Section 372 of the Indian 
Penal Code, there should be proof of an act of hiring between the accused 
and the various visitors to the girl. But where there is no evidence that any such 
arrangement was made, the mere fact that some visitors paid some money to the 


accused would not be sufficient to support a conviction under Section 372 Indian 
Penal Code. 


*Criminal Revision Case No. 243 cf 1936, against the order of S. N. 
Modak, Esq., Sessions Judge, Pabna, dated 18th January, 1936, affirming 
that of S. K. Guba, Esq , Sub-Divisional Officer, Bogra, dated 18th Decem- 
ber, 1935., 


ty 
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In the present case, the prosecution is based upon the allegation that the 
accused used to hire out her daughter fora certain sum of money to various 
visitors who came to her house for entertainment. The charge was drawn 
as though the offence were a general one of living on the immoral earnings 


ofa woman. Separate charges were not drawn for separate offences with regard 
to each of the visitors : 


Held, that the charge as drawn was totally different from what it ought to 
have been and as such the conviction could not be supported. 

Application fcr Revision under Section 439 of the Criminal 
Piocecure Coce ard Scction 107 of the Government of India Act 
by the Accused. 


Conviction and sentence under Section 372 Indian Penal 
Code. 


The material facts appear from the judgment. 
Mr. S. C. Talugdar for the Petitioner. 


Messrs. Khundkar and Anil Chandra Ray Chaudhury for 
the Crown. 


The judgments of the Court were as follows : 


Henderson, J:—This is a Rule calling upon the District 
Magistrate of Bogra to show cause why the conviction and sentence 
parsed upon the petitioner under section 372 of the Indian Penal 
Code should not be set aside. The petitioner is a prostitute 
and her daughter, one Kiron, is also a prostitute. 

The prosecution case is based upon the allegation that the 
petitioner used to hire out her daughter for a certain sum of 
money to various visitors who came to her house for entertain- 
ment. The Sub-Divisional Magistrate who tried the case con- 
victed the petitioner and this conviction was upheld by the 
Sessions Judge. 

The Rule was issued mainly on ground No. 5 which is in 
these terms ; 

For that in the absence of any evijence that the petitioner 
let Kiron to hire or otherwise disposed of her within the meaning 
of Section 372 Indian Penal Code, her conviction under the 
said section is illegal and improper and liable to be set 
aside. 


This ground really raises two points. 

The first and most important point raised was whether Section 
372 and its corresponding Section 373 would have any application 
to an arrangement made between a manager of brothel and in- 
dividual visitors there with regard to isolated acts of sexual 
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intercourse, We have hada long and interesting argument on 
that point; but inasmuch as the present conviction cannot be 
supported on other grounds, it is unnecessary for us to give a 
considered decision on it now. 

Supposing the Crown were correct in their interpretation of 
the section on the first point, obviously there should be proof 
of anact of hiring between the petitioner and the various visitors. 
There is absolutely no evidence that any such arrangement was 
made. The only thing proved is that some of the visitors paid 
over a sum of Rs. 2 to the petitioner, This would be quite 
consistent with a case that the daughter herself made the arrange- 
ments with the visitors and that they paid her mother at her 
request. The plain fact of the matter seems to be that the 
prosecution did not appreciate what it was necessary for them 
to prove and, as aresult, failed to produce the evidence which 
is necessary to support the charge. 

Apart from this main ground upon which we issued the Rule, 
there are other reasons why the conviction could not be supported. 
The charge was drawn all wrong. It was drawn as though the 
offence were a general one of living on the immoral earnings 
of a woman. Qf course, accepting the prosecution case, three 
separate charges should have been drawn for three separate 
offences with regard to each of the three visitors. The learned 
Judge who heard the appeal saw this defect, but thought that no 
prejudice was caused to the petitioner. I am unable to accept 
that view, because the charge as drawn was totally different from 
what it ought to have been and I cannot believe that, if it had 
been properly drawn, the cross-examination would have been so 
scrappy and inept as it was. 


Finally both the learned Magistrate and the learned Judge 
omitted to notice that on the prosecution case, the witnesses on 
whose evidence they have relied were all accomplices of the 
petitioner. Now, in a case like this where it seems doubtful 
whether the money was handed over to the petitioner by the 
girl herself or by the visitors, it was very necessary that the 
courts dealing with the facts should have appreciated the position 
of these witnesses and then, after considering all the circums- 
tances, come to a conclusion whether they were prepared to 
believe them or not. On the other hand, both the courts 
have treated them as though they were respectable and 
independent gentlemen whose evidence could not be seriously 
questioned. an 


aa 
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For all these reasons, we must make this Rule absolute 
and set aside the conviction and sentence passed on the 
petitioner, She will be discharged from her bail bond and 
released forthwith. The fine, if paid, will be refunded. 


Cunliffe, J. :—I agree. 


P. R, Rule made absolute, 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
R. C, Mitter, 


KRISHNA KISHORE MUKHERJEE AND ANOTHER 
v. 


SARAT KUMARI DEBI AND OTHERS,* 


Transfer of Property Act (IV of 1882), section 41, elements of—Indian Evi- 
dence Act (I of 1872), section 115— Doctrine of estoppel, applicability of. 

In order to apply section 41 of the Transfer of Property Act, two things must 
concur, (1) that the person (ostensible owner) who has no real title was clothed 
with the insignia of ownership with the consent express or implied of the real 
owner ; (a) that the person purchasing for value shall take reasonable care to 
ascertain that his transferor has authority to make the transfer. 


If a man makes no enquiry into title such as a prudent purchaser would make 
or avoids prosecuting such an enquiry he cannot claim protection under section 4r 
of the Transfer of Property Act and the principle that a man cannot give what 
he has not must apply : . : 

Held further, on the question of estoppel, that the doctrine of estoppel as 
laid down in section 115 Indian Evidence Act, has no application in a case where 


there has been no representation of any fact and as such there is no question of 
making any profit thereby. 


Appeal by the Plaintiffs. 


Suit for partition. 


The material facts will appear from the judgment. 


*Appeal from Appellate Decree No. 40 of 1934, against the decree of R H; 
Parkar, Esq., Additional District Judge of 24-Parganas, dated the goth June, 
1933 reversing that of Babu Lalit Mohan Basu, Subordinate Judge, 3rd Additional 
Court, 24-Parganas, dated the 22nd May, 1928. É 
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Civit, Messrs. G. C. Sen and Sanat Kumar Chatterjee for the 
1937- Appellants. 
Krishna Kishore Messrs. A. N. Bose, Hira Lal Chakravarty and Apurba Charan 
Mukneries Mukherjes for the Respondents. 
Sarat Kumari Debi. C. A.V. 
aa The judgment of the Court was as follows : 
March, 3. R. C. Mitter, J. :-—This appeal is on behalf of the plaintiff and 


arises out of a suit for partition instituted in the year 1927 in respact 
of three properties described in Schedules Ka, Kha and Ga annexed 
to the plaint, In this appeal we arə only concerned with the pro- 
perties of Schedule Kha in which the plaintiff claims 24th share. 
His suit has been finally dismissed by the lower appellate Court by 
its decree dated the goth June 1933. The conflict tefore us is 
between the plaintiff and the defendant No. 5. 

The followirg genealogical tree is necessary for following the 
case of the respective parties. 


RAN KRISHNA. 


{ ! l 
Kali Mohan Kali Kanta Kali Prosonno 


~ Kadambini Soudamini Ramramani 
i Í eaen he 

Shamacharan Chandra | { 
| (D.1) Mahendra Jogendra 
i i | (D. 7) Io 
Sasanka , Soshi Jugol Batahari 

(D. 9) (D. 10) (D. 11) 23 
Bibhabati 

(D. 2) 


On the and Janury, 1870 Ramdhan executed a conveyance in 
favour of Saudamani and Ramramani of the property of which 
Schedule Kha isa part. The conveyance recited that the said 
ladies were purchasing the same with their siridan money. Kali- 
prosonno, the husband of Ramramoni, was an attesting witness to 
the same. On the 7th January, 1835 a portion of the property was 
acquited under the Land Acquisition Act for constructing a 
municipal drain. 


Kaliprosonno died first, then Jogendra and then Ramramani. 
Ramramani was accordingly survived by her son, Mahendra, and 
her grandson Batahari. If the property was sfridkan, then Mohendra 
only would take by inheritance to the exclusion of Batahari her 
8 annas share, but if the property was of Kaliprosanno both would 
take equally. Onthe goth April, 19:7 Mohendra sold the said 
eight annas share to defendant No. 5, on the footing that the pro- 
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perty was his mother’s sfridhan property. In this transaction defen- 
dant No. 4 Surendra acted for his wife, the defendant No. 5. On 
the 3rd January, 1923 the plaintiff purchased from Bibhabati, the 
widow of Batahari. 

The trial Court and the Court of appeal below by its judg- 
ment and decree dated the 16th May 1929, held that Ramramani 
was the denamdar of her husband and on that footing heli that 
the plaintiff had the share claimed by him inthe plaint. Against 
the judgment and decree defendants Nos. 4 and 5 preferred a 
second appeal to this Court being No. 2664 of 1929. This Court 
by its judgment dated the 7th August 1931 maintained the finding 
that the said 8 annas share cf the property belonged to Kali- 
prasanna, but remanded the case to the lower Appellate Court for 
considering the question as to whether the cefendant No. 5 could 
invoke tbe provisions of section 41 of the Transfer of Property 
Act or the principle of estoppel as embodied in section 115 of the 
Evidence Act. The remand order wasin the following terms : 

“It is necessary that the evidence documentary and oral on 
the record should be considered for determining if the defendant 
No. 5 is a dona fide purchaser from Mohendra believing in good 
faith that he was the owner of the property and whether if in 
the event of it being found that the appellants are Jonajide pur- 
chasers the plaintiff cin claim any interest in the property.” After 
remand the lower appellate Court has held that defendant No. 5 
is protected by section 41 of the Transfer of Property Act and by 
the doctrine of estoppel. 

In applying section 41 of the Transfer cf Property Act the 
learned Additional District Judge apparently felt the position that 
Surendra made no enquiry as to the title when he was negotiating 
the purchase on behalf of his wife from Mohendra, but said that 
the said fact was not material, for any enquiry would not have 
disclosed to him the state of the real title, asthe members of the 
family would not have disclosed the enami nature of the purchage 
effected by Soudamini and Ramramani in 1870. For this purpose 
the learned Additional District Judge refers to the evidence of 
Chandra (Deft. 1) who said that they had all conspired in main- 
taining that Soudamini and Ramramani were the real purchasers 
for the purpose of preventing the daughters sons of Kalimohan 
from claiming a share. In our opinion the learned Additional 
District Judge has overlooked important facts which we will state 
hereafter. z 

In answering the question of estoppel as defined in section rI5 
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of the Evidence Act the learned Additional District Judge stated 
that “the plaintiffs who profited by representing One state of 
affairs are now estopped from seeking to profit by representing 
the opposite point of view.” This view is clearly unsupportable, 
for the plaintiff never made any representation that the property 
was of Ramramani, and there is no question of his having made 
a profit thereby. 

Regarding the applicability of section 41 of the Transfer of 
Property Act the position is clear. Two things must concur 

(1) that the person (ostensible owner) who has no real title 
was clothed with the insignia of ownership with the consent express 
or implied of the real owner ; 

and (2) that the person purchasing for value from the ostensible 
owner shall take reasonable care to ascertain that his transferor has 
authority to make the transfer. 

A person purchasing froma person who is not the real owner 
can only protect himself by showing that he acted asa prudent 
man. If he makes no enquiry into title, such as a prudent pur- 
chaser would make, or avoids prosecuting such an enquiry he can- 
not claim protection and the principle that a man cannot give what 
he has not must apply. 

In this case the fact that the conveyance of 1870 attested by 
Kaliprasanna recited that the property was being purchased by 
Ramramani in our opinion satisfies the first condition, but the 
second element is not present and in coming to this conclusion 
the learned Additional District Judge had overlooked important 
facts. 

The evidence of Surendra discloses thathe made no enquiry 
whatsoever. It further discloses that he knew that the property 
was in possession of a tenant who had been paying rent also to 
Batahari. This fact appears from the following :—In 1911 Mohendra 
had obtained a decree against one Pitambar Dass, In execution of 
the decree he attached this property. One Jogeswar Ruidas pre- 
ferred a claim on the footing that he was in possession as a tenant 
under Batahari and his co-sharers and in support of his case he pro- 
duced a Dakhila Ex. 17 granted by Batahari, and on that his claim 
was allowed. Surendra admits that he deposed in favour of Joge- 
swar in that claim case. It further appears that in the Land Acqui- 
sition proceedings of 1885 compensation was given to the sons of 
Soudamini and Ramramani, although the latter were then living. 
The amount of fhe land and description of the boundaries existing 
at the date of defendant No. 5’s purckase would have put Surendra, 
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who is a resident of the locality, on enquiry ani if he bad prose- Civit, 

cuted his enquiries which he as a prudent man ought to have done 1937. 
sage . Sd 

he would have foun] that the Land Acquisition compensation had Krishna Kishore 

been paid without objection to the heirs of Kalkanta and Kali- Mukherjee 


prasanna and not to their wives who were then alive. We accord- Sarat Kumari Debi. 
ingly hold that defendant No. 5 cannot get the benefit of section 41 R.C Mitter, ¥ 
of the Transfer of Property Act. — 

We accordingly allow the appeal and restore the decree of the 
trial Court so far as the plaintiff is concerned. 

The plaintiff will have costs of this appeal from defendant No, 5 
—hearinz-fee one gold mohur, 


Nasim Ali, J. :—I agree. 
M. K. C, Appeal allowed, 


APPELLATE ORIMINAL, 


Before Mi. Justice J. R. E. Cunliffe and Mr. Justice 
A. G. R. Henderson. 





JAGNESWAR GHOSH AND OTHERS CRIMINAL. 
[2 1936. 
kane anasi 


THE EMPEROR.* 


Criminal Procedure Code (Act V of 1898), section 269—-JIndiaun Penal Code 
(Act XLV of 1860), Chapter VA, offence under—Trial of such offences by 
assessors ~ When may be tried by jury—Accused acquitted of the main 
charge, if can be convicted on the substratum—Opinion of the Fudge— No 
reasons assigned. 

In view of the provisions of section 269 of the Criminal Procedure Code, 
when the offence, of which the accused persons have been convicted, is one triable 
under Chapter VA of the Indian Penal Code, the normal procedure is trial by 
assessors and it isonly when the Local Government publish an order in the 
Gazette that the offence becomes triable by jury. 


June, 17. 


The accused appellants with certain other persons were put on their trial 
charged with offences punishable under sections 395 and 399 of the Indian Penal 
Code. They were further charged with a conspiracy tocommit both those 


* Criminal Admitted Appeal No. 118 of 1936, against’ the conviction and 
sentence passed by B. P. Roy, Esq., Assistant Sessions Judge, Faridpur, dated the 
16th January, 1936. 
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offences. The Judge acquitted all the accused persons of the maio charges 
agreeing with the verdict of the assessors and then proceeded to convict them of 
an offence punishable under section 395 read with section 120B without giving 
any reason for such conviction : 


Held, that the Judge has taken a remarkable course of convicting the accused 
persons on his own view of the facts without giving any reason whatsoever and 
as such the conviction cannot be upheld. 


Held further, that when the main part of the case was disbelieved and an 
order of acquittal was passed, the accused persons should not be convicted on the 
substratum. 


Appeal under section 415A of the Code of Criminal Procedure 
by the Accused. 


The material facts will appear from the judgment. 
Mr. Jitendra Chandra Banerjee for the Appellants. 


Messrs. Khundkar, Anil Chandra Roy Chet = and Nirmal 
Chandra Chakravarty for the Crown. 

The judgment of the Court was as follows : 

Henderson, J :—This appeal raises a point which had not 
come to us before, although it might be expected to be raised every 
week, if not every day. The appellants with certain other persons 
were put on their trial, charged with offences punishable under 
sections 395 and 399 of the Indian Penal Code. They were further 
charged with a conspiracy to commit both those offences. The 
jury brought in a unanimous verdict of “ not guilty”. The learned 
Judge acquitted all the accused persons of the main charges and 
then proceeded to convict them of an offznce punishable under 
section 395 read with section r20B, holding that the jury were 
assessors and that he was entitled to take a contrary view. 

The first point taken on behalf of the appellants was that these 
gentlemen were not assessors but jurymen and that the learned 
Judge had no jurisdiction to convict them in the face of the verdict 
of acquittal. In view of the provisions of section 269 of the Criminal 
Procedure Code, there can be no doubt that the normal procedure 
under the Code is trial by assessors and it is only when the 
Local Government publish an order in the Gazette that the 
offence becomes triable by jury. Such orders may be made or 
revoked at any time. The offence of which the appellants have been 
convicted is one triable under Chapter V-A of the Indian Penal 
Code. The learned Advocate who has appeared on behalf of the 
appellants has not been able to show to us any notification of the 
Local Government directing that such an offence is triable by jury. 
We must, therefore, overrule this preliminary objection. 
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The only remaining’ question is whether we can uphold the con- 
victions. It would certainly be a most extraordinary thing that, if 
the main part of the case were disbelieved and an order of acquittal 
passed, the accused persons should be convicted on the substratum, 
ifany, which remains. The learned Judge in this case has taken 
the remarkable course of convicting the appellants on his own view 
of the facts without giving any re son whatsoever. The learned 
Deputy Legal Remembrancer with his usual fairness stated that he 
could not support this and that the evidence in the case is not such 
that we ought to say that a finding of guilty is the only reasonable 
or proper finding. Weare certainly not prepared to accept the 
opinion of the learned Judge as opposed to the unanimous opinion 
of the jury sitting as assessors, when no reasons for that opinion are 
assigned at all. We, accordingly, allow this appeal, set aside the 
convictions and sentences. 3 

The appellants, who are on bail, are discharged from their bail 
bonis. The fines, if already paid, will be refunded to them. 


Cunliffe, J. :-—I agree. 
P. R. Appeal allowed, 


APPELLATE CIVIL. 


Befor: Mr. Justice S. K. Ghose and Mr. Justice D. C. Patterson, 


SASTHI CHARAN BISWAS BANIK AND OTHERS 
z R 
GOPAL CHANDRA SAHA AND oTHERS.* 


Civil Procedure Code (Act V of 1908), O. XXI Rule 58, a claim under— 
When to be prefarred—Kxecuting court, if can entertain claim or objection 
under XXI r. 58 after sale—Indian Limitation Act (IX of 1908), Sch. 1, article 
ri—Civil Procedure Code, Sec. 65 and O. XXI, rule 9a—Sale, when becomes 
effective, 


*Appeal from Appellate Decree No. 497 of 193s, against the deciee of 
Jogendranarayan Roy Chaudhury, Esq., Subordinate Judge of Second Court 
of Faridpore, dated the 1st. of October, 1934 affirming that of Babu Bishnurath 
Sen, Munsif, Farldpore, dated the 23rd June, 1934, 
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The stage at which a claim under order XXI rule 58 isto be preferred is 
intended to bs a stage before the sale his actually been he!d and the attachment 
is pending. 

Where sale has actually taken place, the executing court hag no jurisdiction 
to entertain a claim or objection unde: order XXI rule 58 of the Code of Civil 
Procedure. . 

Gopal Chandra Mukerjee v Notobar Kundu (1); Kalicharan Ghose v. 
Sm. Rani Sarajini Debi (23`, Mt Pahupdet Kuar v. Ramcharitar Barhi (3) 
and Waung Po Pe v. Maung Awa (4) relied upon. . : 

Chitturu Fagannadham v Bura Pydayya (5) dissented from. 


Defendants Nos. 2and 2 obtained a decree against defendant No. 4, in 
execution whereof certain properties were brought to sale. On the day fixed 
for sale that is on the 9th of November, 1931, the plaintiffs filed a petition 
claiming title toa 5/6ths share of those properties that were about to be sold. 
The sale was actually held on the a3rd November, 1931. The plaintiffs’ 
petition was put up for consideration on the goth January, 1932, but it was 
dismissed for default. On the 26th January, 1933, the plaintiffs filed this suit 
for declaration of title and recovery of possession : 

Held, that the order of dismissal for default passed on 3oth January, 1932, 
was without jurisdiction and consequently the present suit was not hit by article 
11 of the Indian Limitation Act. 

It is not correct to say that a sale is no sale at all until it becomes absolute. 
Under Section 65 of the Civil Procedure Code, the purchaser’s title would 
vest as from the date of saleandO. XXI R. 92 under which a sale is to 
become absoluta or be set aside is independent of a proceeding under 
Rule 53 


Appeal by the Plaintiffs, 
Suit fur declaration of tile and recovery of possession, 
The material facts will appear from the judgment. 


Messrs. Chandra Sekhar Sen and Mukunda Behari Mallik for 
the Appellants. 

Mr. Satindra Nath Roy Chaudhury for the Respondents. 

GAY. 

The following judgments were delivered : 

S. K. Ghose, J :—This isan appeal by the plaintiffs from a 
decision of the Subordinate Judge, znd Court, Faridpur, affirming 
a Ccecision of a Munsif at Faridpur under the-following circums- 
tances. The plaintiffs and defzndant No. 4 are brothers. Defen- 
dants Nos. 2 and 3 obtained a decree against defendant No. 4 


(1) (1912) 16 C. W. N. 1c2}. (2) (1924) 87 1. C. 168. 
(3) Ligas] A. 1. R. Pat. 76. (4) (1927) L L. R, § Rang. 751. 
(5) (1531) L. L. R. 55 Mad. 251. 
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and in execulion thereof they brought certain properties to sale. 
The sale was fixed for the zoth November, 1931. On that date 
the plaintiffs filed a petition claiming that they had title to those 
properties to the extent of 5/6ths share. The sale was post- 
poned to the 23rd November, 1031, on which date it was held. 
The plaintiffs’ petition was put up for consideration on the 3oth 
January, 1932. But on that date the plaintiffs did not appear 
and the petition was dismissed for default. On the 26th January, 
1933, the plaintiffs filed the suit for declaration of title and recovery 
of possession in the Court of the same Munsif. On the 8th 
August, 1933, the Munsif returned the plaint for presentation to 
proper Court holding that the plaint had been under-valued. 
Thereupon onthe ryth August, 1933, the plaint was filed before 
the Munsif of the Sadar Court at Faridpur. That Court held 
that the plaintiffs had proved their title to properties Nos. r and 
5 to the extent of 5/6ths share, that the suit was nct barred by 
the general law of limitation, but that it was barred under Article 
Tr of the Limitation Actas not having been filed within one 
year from the date of the order of dismissal for default, namely 
the 30th January, 1932. Against that judgment the plaintiffs 
filed an appeal. On the preliminary point the learned Judge 
agreed that the suit was barred under Article tz of the Limitation 
Act. Hence this appeal by the plaintiffs, 

It is contended in support of the appeal that Article 11 of 
the Limitation Act cannot apply as the order of dismissal for 
default which was passed onthe 3oth January, 1932, was not 
an order under the Code of Civil Procedure because the sale 
had already been held and the Munsif had no jurisdiction to 
make an order of that nature upon an application filed under 
the provisions of Or. XXI rule 58 of the Code of Civil Procedure 
and therefore the provisions of rule 63 have no application. It 
is contended forthe other side that, even if tbat be the case, the 
application had been filed before the sale was actually held and 
therefore ata time when admittedly the Munsif had jurisdiction 
and all that he has done is to dismiss the application. This 
argument however does not help, because the application has 
actually been dismissed for default. But if it is conceded that 
at that time the jurisdiction of the executing court had ceased 
by reason of the sale having actually taken place, then it was 
unnecessary for the applicant to prosecute his application and 
so the application could not be dismissed for default. All that 
the Munsif could say was that he could no longer entertain the 
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Cayir: application. Therefore the material question is whether the order 
1937- of dismissal for default which was made on the 30th January, 1932, 
Sasthi Charan was an order without jurisdiction. This turns upon the question 


Biswas Banik whether the claim filed under Order XXI rule 58 may be inves- 
Gopal Chandra Saha tigated after the sale has actually been held. It seems to us, 
S. K. Ghose F having regard to the relevant provisions, that the slage at which 
== a claim is to be preferred under Or. XXI rule 58 is intended to 
be a stage before the sale has actually been beld and the attach- 
ment is pending. It is open to the Court under sub-rule (2) 
rule 58 to postpone the sale pending investigation of a claim, 
The fact that the words used ate that the Court may postpone 
the sale and not must postpone the sale are not necessarily incon- 
sistent with the conclusion that the investigation should rot be 
made after the sale has heen held. It only means that the 
ccurt may postpone the sale if it thinks necessary and such 
postponement may not be necessary if the Court can dispose of 
the claim before the sale is actually held. Moreover the 
conclusion that follows, where the Court is satisfied that the claim 
should be granted, is under rule 60 that the Court shall make an 
order releasing the property from attachment. Where the sale 
has actually been held, this cannot be done without setting aside 
the sale. Obviously an auction-purchaser cannot bea party to 
the investigation of aclaim filed under rule 58 but, if the ‘sale 
has to be set aside, notice has to be given to all persons affected 
thereby and the auction-purchaser is entitled to an order for 
repayment of his purchase money on such terms as the Court 
may direct against any person to whom it has been paid. See 
rule 93. The fact that the claimant has certain remedies under 
rules 99 and roo does not affect the present question, because 
these are proceedings arising after the sale had actually taken 
place and quite independent of a claim filed under rule 58. 
Therefore it seems to us that where a sale has actually taken place 
the executing Court has no jurisdiction to entertaina claim or 
objection filed under rule 58. The matter is not one of first 
impression. In the case of Gofal Chandra Mukerjee v. Notobar 
Kundu (1) it was beld that the Court acted in excess of its authority 
in allowing a claim petition preferred under Or. XXI rule 58 
after the property attached wag sold. The same view was taken 
by B. B. Ghose, J. inthe case of Kalicharan Ghose v. Sm. Rani 
Sarajini Dsbi (2), This view was followed by the Patna High 

(1) 912) 16 C. W. N. 1029. 

(2) (1924) 87 I, C. 168. 
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Court. in the case of Mt Pahupdei Kuar v. Ramchavitar 
Barhi (1) and als> by the Rangoon High Court in the case of 
Maung Po Pe v. Maung Kwa (2). Inthe case of Chitturu Jagan- 
nadham v. Burs Pydayya (3) a single Judge ofthe Madras High 
Court dissented from all these rulings and took a different view 
for reasons which however do not commend themselves to us 
Some of the grounds, I have already mentioned. It may also 
be added that Or. XXI rule 55 in our opinion does not exhaust 
the circumstances under which attachment may be removed. 
That rule merely states that under certain circumstances when 
the decree is satisfied the attachment shall be deemed to be with- 
drawn. But there are other circumstances under which the attach- 
ment may be withdrawn and rule €o0 itself makes mention of 
one such circumstance. 

It may be added that on behalf of the respondents a point 
was sought to be made onthe ground that the sale was not con- 
firmed until a much later date, and it was contended that the 
sale was no sale at all until it had become absolute. Under 
section 65 of the Code the purchasers’ title would vest as from 
the date of sale and Order 21 rule 92, under which a sale is to 
become absolute or be set aside, is independent of a procee- 
ding under rule 58. The latter moreover refers to attachments 
of all kinds of properties whetber moveable or immoveable, whereas 
the question of a sale becoming absolute arises only in the case of 
immoveable property. It may also be pointed out that the Subordi- 
nate Judge was not correct in saying that “the attached property 
was sold in execution conditionally before the disposal of the 
claim petition.” The order on the 14th January, 1932 was that 
confirmation be stayed pending disposal of the claim case. 

We hold therefore that the order of dismissal for default passed 
onthe 3oth January, 1932 was without jurisdiction and conse- 
quently limitation under Article rı of the Limitation Act does 
not run irom the date. It has also been found that the suit is 
not barred by the general law of limitation. 

Therefore the judgment appealed against must be reversed 
and the suit must be remanded to the trial court for considera- 
tion on the merits. It will be open to that Court to consider 
whether further Court-fees should be paid and the plaintiff should 
be given an Opportunity to amend their plaint, if necessary. 

It has been pointed out tous that as regards the claim to 


(1) [1924] A. I. R, Pat. 76 
(a (1987) I.L R. 5 Rang. 751. (3) (2931) LL L R. 55 Mad. 25t. 
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ONE properties Nos. -3, 4 and 6 the trial Court has already held that 
1957. they belong to defendant No. 4 alone and the plaintiffs have no 
Sasthi Charan right. This finding cannot be challenged now and must not be 
Biswas Banik reagitated at the fresh trial on remand. The question. for trial 
Gopal Chandra Saha will be only with regard to properties Nos. 1 and 5. 
S. K. Ghose, Fe There will be no order as to costs in tbis Court. Future costs 
om will abide the result. 
Patterson, J. :—I agree. 
P. R Appeal allowed : Suit remanded, 
Before Mr. Justice R, E. Jack. 
Crvit. l PRIYANATH GHOSAL 
1936. % g 1, 
Fune, 10. , v TARAK NATH DUTTA.* 


Bengal Village Self-Government Act (V of 1919 B.C), Section 7 (2)— Rules 
Jramed under Section 101 sub-section 2 of the said Act—Disputes regarding 
qualifications of a voter—Circle Officer, if final authority to decide the 
question—Civil Cours jurisdiction. 

According to rule 9 of the Rules of the Village Self Government Act framed 
under Section 101 sub-section 2 of the Village Self Government Act, the Circle 
Officer shall be the final authority for deciding as to whether the candidates 
are duly qualified under subsection 2 of Section 7 of the Act. 


Since the Circle Officer’s decision is final, the Civil Court has no jurisdiction 
to interfere with his decislon as to whether any of the candidates is duly 
qualified under sub-section 2 of Section 7 of the Village Self Government 
Act. 


Mahedar Rakaman Miav. Kanti Chandra Basu (1) and Kasiruddin Talug- 
dar v, Mafisuddin Ahmed (2) referred to. 


Appeal by the Defendant. 


*Appeal trom Appellate Decree No. 790 of 1995, against the Decree of K. 
C. Nag, Esq., Additional District Judge of Zillah 24 Parganas at Alipore, dated 
the 12th January, 1935, affirming the Decree of Jyotish Chandra Gupta, Esq., 
Munsif, and Court, Baruipur, dated the 11th June, 1934. 

(1) (1934) 59 C. L. J. 523- (2) (1935) 40 C. W. N. 753. - 
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Suit for setting aside an election of the defendant appellant as 
the President of Hariharpur Union Board on the ground that he is 
not a resident of the said Union as contemplated by Section 7 (2) 
of the Village Self Government Act, 1919. 


The material facts will appear from the judgment. 
Mr. Abinash Chandra Ghose for the Appellant. 
Mr. Biswanath Naskar for the Respondent, 
The judgment of the Court was as follows : 


Jack, J :—This appeal has arisen out of a suit for setting aside 
an election of the defendant appellant as the president of the 
the Hariharpur Union Board on the ground that he is not a 
resident of the said Union as contemplated by section 7 (2) of 
the Village Self Government Act, r919. Both the Courts below 
have found that the defendant’s election as a member and presi- 
dent of the Union Board was illegal inasmuch as he was not 
qualified to be a member of the Union Board. According to 
Section 7 clause 2 of the Act one of the qualification of a voter 
ora member of the Union Board is that he must be a resident 
within the Union and the explanation states that a person shall 
be deemed to bea resident within the Union within the meaning 
of sub-section 2 if he ordinarily resides within its limits, Both 
the Courts below have found that inasmuch as the defendant 
did not ordinarily reside within the limits of the Union he is 
not qualified as a voter. This isa finding of fact with which this 
Court is not entitled to interfere. 


But in this appeal it is contended that a Civil Court has no 
jurisdiction to decide the question as to the qualifications of a 
voter inasmuch as, under the rules which were framed under 
section ror clause 2, the Local Government has made rules deter- 
mining who shall decide disputes regarding such election, Under 
rule 9 of the rules of the Village Self Government Act “the 
Circle-Officer shall ascertain whether all the candidates are duly 
qualified under sub-section 2 of section 7 of the Act and his 
decision on the point shall be final”, This is a rule framed under 
section ror, sub-section 2 of the Village Self Government Act 
and according to this rule the Circle-Officer shall be the final 
authority for deciding as to whether the candidates are duly 
qualified under sub-section 2 of section 7 of tue Act. It appears 
to me that since the Circle-Officer’s decision is final the Civil 
Court has no jurisdiction to interfere with his decision as to 
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whether any of the candidates is duly qualified under sub-section 
2 of section 7 of the Village SelfGovernment Act. The trial 
Court has found that the Civil Court had Jurisdiction in this 
matter because the Circle-Officer acted without jurisdiction. But 
it is not clear how he can be said to have acted without jurisdic- 
tion. He had jurisdiction to decide whether the voter was duly 
qualified, He may have come to a wrong decision on this point 
but certainly he appears to have had jurisdiction to decide 
the matter and under rule 9 of the Rule his decision on this 
point is final, : ; 

This finding as to jurisdiction appears to be supported by 
the case of Makedar Rahaman Mia v. Kanti Chandra Basu 
(7) wbich refers to an analogous case coming under the Local 
Self Government Act. The view taken in this case is also 
supported by another case decided under the Local Self Govern- 
ment Act, namely, the case of Kasiruddin Talugdar v, Majisuddin 
Ahmad (2). The case referred to by the other side, namely, the 
case of Mesaraddin Mandal v. Anath Nath Chaudhury (3) has 
no bearing on this case intsmuch as that case refers to 
section 51 of the Bengal Village Self Government Act which 
is quite differently worded from the rules on which the present 
case must be decided. ‘ ; 

The next point raised in the appeal is that the plaintiff was 
not competent to maintain the suit because he was not a voter. 
It was however admitted in the trial Court that the plaintiff was 
a voter so that it cannot be contended at this stage that he is 
not a voter. 


The last point urged is with regard to waiver and acquiscence. 
The electicn took place 2 years ago and I am told that alter six 
months there will be a re-election. It appears that under the 
amended Act the deferdant will certainly he qualified for election. 
In these circumstances it is doubtful whether the Courts below were 
justified in passing the order they did when no action had been 
taken for 2 years. 

In any case, onthe ground ‘that the Civil Court had no juris- 
diction in this matter, this appeal must be allowed and the decrees 
of the Courts below must be set aside. 

The appellant will get his costs in this Court as well as in the 
Courts below. l 


E. De Appeal allowed. 


(1) (1934) s9 C. L. J. z233. (2) (1936) 40 C. W. N. 753 
{3) (1925) I. L. R. 52 Cale. 943. 
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Before Mr. Justice Syed Nasim Ali and Mr, Justice R, C. Milter, 
MAHIGANJ LOAN OFFICE LTD. 


v. 
BEHARILAL CHAKI* 


Civil Procedure Code (Ac? V of 1903), Section 47—Objeciion to decise as 
superseded by scheme, if an objection under section 47~Scheme, if adjust- 
ment within the meaning of Order 21, Rule 2—¥urisdiction, meaning 
of—Indian Companies Act (VII of 1913), Section 153—Scheme covering 
depositors who had brought suits or obtained decrees, if can be challenged 
in execution proceedings as one without. jurisdiction. 


An objection by the ‘judgment-debtor that by reason of the sanction of 
the Court, the decree has now been superseded by a scheme and that it has 
now become incapab'e of executidén, relates to the execution or discharge of 
decree and consequently comes within section 47 of the Code of Civil Procedure. 


Order 21, Rule 2 of the Civil Procedure Code contemplates an adjustment 
to the satisfaction of the decree-holder which is binding between the decree- 
holder and the judgment-debtor asan agreement by reason of their consent to 
it. It does not contemplate an adjustment which, although not consented to, 
is made binding by operation of law. i 

Therefore a scheme wbich is agreed upon by the majority of creditors and is 
made binding on the minority by the order of the Court cannot be said to be an 
adjustment within the meaning of Order 21, Rule 2 of the Civil Procedure 
Code. £ 

By ‘jurisdiction’ is meant the authority which a Court has to decide 
matters thal are litigated before it or to take cognisance of matters presented 
in a formal way for its decision. Since the jurisdiction is the power to hear 
and determine a case, it does not depend upon the regularity of the exercise 
of that power or upon the correctness of the deciston pronounced. 


Malkarjun v. Narahari (1) referred to. 

' In the present case a scheme sanctioned by the Court under Section 153 
of the Indian Companies Act ıs challeged as without jurisdiction on the 
following grounds :— 

(1) That no notice of the meeting was served upon the executing decree- 
holder. 

(2) That while sanctioning the scheme the Court did not order that the 
meetings of the different classes of depositors should be held separately : 


Held that the objection to such a scheme does not touch the question of 
the existence of the jurisdiction but relates only to the illegal or irregular 


* Appeal from Appellate Order No. 246 of 1936, against the order of 
P. C. De Esq , District Judge of Rungpur, dated the 14th May, 1936, reversing 
the order of Sarat Chandra De, Esq., Subordinate Judge, Rungpur, dated the 
ath February, 1936. : 

(1) (1500) L. R. 271. A. 216; L L. R. 25 Bom, 337. 
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exercise of the jurisdiction. Such a scheme therefore cannot be collaterally 
attacked. The scheme so long as it stands is binding on the decree-holder 
respondent. 


Appealby the Judgment-debtor Company. 


Execution of a compromise decree for recovery of the deposit 
made by the respondent in the appellant Banking Company. 


The material facts will appear from the judgment. 


Messts. Jatindra Nath Sanyal and Madan Mohan Malhotra 
for the Appellant. 


Messrs. Bejoy Kumar Bhattacharjee, Bireswar Bagchi and 
Priya Nath Bhattacharjee for the Respondent. 


The judgment of the Court was as follows :— 


The Respondent was a depositor in the appellant banking 
company. He gave notice for the withdrawal of his deposit 
and the ceposit became repayable in August, 1932. The appellant 
did not repay the ‘money. On May aist, 1933, a resolution 
was passed by the company for embarking upon ascheme. The 
respondent filed a suit for recovery of his depcsit the next day. 
On May 30th, 1933, the appellant filed an application in the 
Original Side of this Court under Section 153 of the Indian 
Companies Act for calling a meeting of the depositors, including 
those who have filed suits and obtained decrees against the 
company. This application was granted. The respondents 
suit for the recovery of his deposit was decreed on compromise 
On June sth, 1933. On July and, 1933, the meeting of the 
depositors was held and tbeir majority in number, representing 
three-fourths in value, agreed to a scheme which was inconsistent 
with the terms of compromise on the basis of which the company 
allowed a consent decree to be passed against it in favour of 
the respondent. The respondent received one instalment of 
the -decretal amount from the appellant on November, 1933. 
The Court ultimately sanctioned the scheme on November 27th, 
1933. The company thereafter did not pay the balance of the 
decretal amount. The decree-holder thereupon put the consent - 
decree into execution on June 19th, 1935. The company objected 
to the execution of the decree on the ground that the decree 
had become incapable of execution by reason of the scheme 
sanctioned by this Court. The Subordinate Judge of Rungpur 
who heard this objection held that so long as the scheme stood, 
the consent decree could not be executed. He accordingly allowed 
the appellant’s objection. On appeal by the decree-holder to 


Vou. LXV, | HIGH COURT, 


the District Judge of Rungpur the learned District Judge held 
that the scheme was nct binding on the decree-holder, inasmuch 
as the intention of the company was to arrange matters with 
those depositors who had not obtained decrees and not to make 
the scheme binding on those who had already obtained decrees. 
In this view of the matter the learned District Judge allowed 
the appeal and set aside the order of the learned Subordinate 
Judge. Hence this appeal by the judgment-debtor appellant 
company. 

The point for determination in this appeal is whether the 
learned District Judge was right in holding that the scheme was 
not binding on the respondent decree-holder. 

The learned Advocate, appearing for the respondent decree- 
holder, contends that the objection of the judgment-debtor that 
the scheme is a bar to the execution of the decree cannot be 
entertained in this execution proceeding. In this case the scheme 
was sanctioned by the Court after the decree and the objection 
of the judgment-debtor is that by reason of the sanction of the 
Court the scheme has now superseded the decree with the result 
that the decree has now become incapable of execution. The 
objection raised therefore relates to the execution or discharge 
of the decree and consequently comes within section 47 of the 
Code of Civil Procedure. The learned AGvocate also contends 
that the scheme is only an adjustment as contemplate! by Order 
21, rule 2 of the Code and as it has not been certified or recorded 
as required by that role, the executing Court cannot recognise 
this scheme. Order 21, rule 2 contemplates an adjustment to 
the satisfaction of the decree-holder. The scheme which is agreed 
upon by the majority of creditors and is made binding on the 
minority inspite of their opposition by the order of the Court 
cannot be said to be an adjustment to the satisfaction of the 
creditors who oppose it. The rule contemplates an adjustment 
which is binding between the decree-holder and the judgment- 
debtor as an agreement by reason of their consent to it. It does 
hot contemplate an adjustment which, although not consented 
to, is made binding by operation of law. The contention of the 
respondent that the objection of the company cannot be enter- 
tained in this execution proceeding is therefore overruled. 

We now come to the merits of the objection. It cannot be 
disputed that the scheme, as it now stands, by its terms binds 
the respondent decree-holder, as the scheme definitely includes 
the depositors who had filed suits or obtained decrees. There 
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is no ambiguity in the language of the scheme. The petition 
of the company under section 153 for an order for calling a 
meeting, the order of the Court calling the meeting, the report 
of the Chairman and the report of the manager of the company 
which were placed before us by the learned Advocate for the 
Respondent make the position abundantly clear that the depo- 
sitors who had already filed suits or obtained decrees were 
intended to be bound by the scheme. The executing Court 
cannot modify, alter or amend the scheme which has been 
sanctioned under section 153. Jf there are circumstances to 
justify any modification or alteration or amendment of the scheme 
by excluding the depositors who had filed suits or obtained 
decrees the remedy is to goto the Court which sanctioned the 
scheme. The learned Advocate for the respondent, however, 
contends that if the order of the Court sanctioning the scheme, 
so far as it relates to the depositors wbo had filed suits and 
obtained decrees, be without jurisdiction, it is not binding on 
the executing Court and the executing Court can ignore it as 
if it had no existence. By “jurisdiction” is meant 

“‘the authoriry’ which a Court has to decide matters that 
are litigated before it or to take cognisance of matter presented 
in a formal way for its decision”’—See Halsbury’s Laws of England, 
Second Edition, Vol. 8, page 521. 

This authority may be subject to certain limitations imposed 
upon it by law. Such limitations may be either as to the kind 
or nature of the actions and matters of which the particular Court 
has cognisance or as to the area over which the jurisdiction shall 
extend, or it may partake of both these characteristics, Since 
the jurisdiction is the power to hear and determine a case, it does 
not depend upon the regularity of the exercise of that power or 
upon the correctness of the decision pronounced. 

“A Court has jurisdiction to decide wrong as well as right, 
Ifit decides wrong, the wronged party can only take the course 
prescribed by law for setting the matter right and if that course 
is not taken, the decision, however wrong, cannot be disturbed.” 
See Malkarjun v. Narahari (1). 

In that case Lord Hobhouse also observed that though the 
Court made a sad mistake in following the procedure, it was 
still exercising its jurisdiction in doing so, and to treat such an 
error ag destroying the jurisdiction of the Court is calculated 
to introduce great confusion into the administration of the law. 

(1) (1900) L, R. 27 I. A. a16; 5C. W.N.10;1 L. R. 25 Bom. 297. 
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“There isa clear distinction between the jurisdiction of the. 


Court to try and determine a matter, and the erroneous action 
of such Court inthe exercise of that jurisdiction. The former 
involves the power to act at all, while the latter involves the 
authoriry to act in the particular way in which the Court does 
act. The boundary between an error of judgment and the 
usurpation of power is this: the formor is reversible by an 
appellate Court within a certain fixed time and is therefore only 
voidable, the latter is an absolute nullity. When paries are 
before the Court and present to ita controversy which the Court 
has authority to decide, a decision not necessarily correct but 
appropriate to that question is an exercise of judicial power or 
jurisdiction. So far as the jurisdiction itself is concerned, it is 
wholly immaterial whether the decision upon the particular ques- 
tion be correct or incorrect. Were it held that a Court bad 
jurisdiction to render only correct decisions, then each time it 
made an erroneous ruling or decision, the Court would be without 
jurisdiction and the ruling itself void’.—See Hridoy Nath Roy v, 
Ramchandra Barna Sarma (1). 

Ifan order of a Court is without jurisdiction, it is liable to 
be challenged in a collateral proceeding as it is an absolute 
nullity. If it is merely an erroneous order which can be set 
right by the Court on its own motion or on an application for 
review by the party concerned or on appeal to a superior tribunal, 
the propriety of such an order made in a cause in which the Court 
has jurisdiction cannot be challenged collaterally. 

Now the grounds on which the order of this Court sanc- 
tioning the scheme is challenged as without jurisdiction are 
these. :— 

(1) That no notice of the meeting was served upon the res- 
pondent in the proceeding under section 153 of the Act. 

(2) That in the said proceeding the Court did not order 
that the meetings of the different classes of depositors should be 
held separately with the result that the depositors who had not 
filed suits or obtained decrees feasted upon the rights of those 
who had already filed suits and obtained decrees and while 
sanctioning the scheme, the Court did not take these facts into 
consideration. l 

The first ground relates not tothe question of the existence 
of jurisdiction but to the exercise of jurisdiction, Further, there 
is no finding by any. of the Courts below that the notice was not 

{1) (1920) I. L. R. 48 Cale. 138 ; 31 C. L. J. 482 (492). 
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served on the respondent. The learned District Judge has 
observed that there is no evidence that any notice was served on 
the respondent, The learned Judge, however, has wholly over- 
looked the evidence of the clerk of the company who says that 
notice of the meeting was served. It was not disputed at the 
Bar that the certificates of posting the notice of the meeting show 
that notice was served upon the respondent. The final order 
of the Court sanctioning the scheme shows that there had been 
due advertisement and service of notice. 

The substance of the second ground is that the Court would 
not have sanctioned the scheme so far as it related to depositors 
who had already filed suits and obtained decrees, if the Court 
had applied its mind to the fact that it had not ordered a separate 
meeting of this class of depositors to be held, and that the 
interest of this class was opposed to that of the other depositors 
who had not filed any suits or obtained decrees. There is nothing 
to show that the Court, while sanctioning the schema, did not 
take into consideration these facts. If after taking into consi- 
deration these facts, this Court gave a wrong decision or made 
a wrong Order cr if the Court did not at all apply its mind to 
these facts, the decision or order would not be without jurisdic- 
tion and void. The objection to such a decision or order does 
not touch the question of the existence of the jurisdiction but 
relates only to the illegal or irregular exercise of the jurisdiction. 
Such a decision cr order cannot be collaterally attacked and the 
proper remedy of the parly who considers himself to be aggrieved 
by it would be to have it rectified according to law in an 
appropriate proceeding. So long as the order stands, it continues 
to be binding upon the party whom it purports to bind. We 
are, therefore, of opinion that the scheme which this Court has 
sanctioned, as it now stands, is binding on the decree-holder 
respondent. 

The result therefore is that this appeal is allowed, the 
order of the District Judge is set aside and that of the Subordinate 
Judge is restored with costs in the Courts below. There will be no 
order for costs in this appeal. 


E. D. : Appeal allowed. 
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CIVIL REVISION. 


Before Mr. Justice S, K. Ghose and Mr. Justice 
Rk, C. Mitter, 


MAHIGANJ LOAN OFFICE Lop. 
y, 
BEHARI.LAL CHAKI.* 


Indian Companies Act (VII of 1913), seckzon 3—Exercise of High Court’s 
Furisdiction—Certain principles to be kopt in view—Scheme under 
section 15 3—Depos itors and creditors who have obtained decrees—A class 
by themselues—Szkeme already sanctioned, modification of—Circumstances 
to bs taken ints consideration—Objection by judgment-debtors under 
section 47 Civil Procedure Code—Executing Court, what to consider. 


Where the High Court exercises jurisdiction under section 3 of the Companies 
Act in cases where. the jurisdiction of the High Court is invoked under the 
provisions of the Companies Act, certain principles must be kept in view before 
sanction is acceedsl. They are as follows :— 


(a) The regularity of the meeting of creditors directed by the Court to be 
held uader section 153(1) isa very important point for the Court to consider. 
This includes the question of service of the notice of the mecting and questions 
relating to the conduct of the meeting. 


(b) Where the proposal of the Company is an arrangement within different 
classes of creditors, separate meetings of each class must be held and the 
question whether some creditors form a distinct class by themselves would bea 
very relevant question, 


Depositors and creditors whe have obtained decrees form a distinct class by 
themselves and cannot be lumped together at the same meeting at which 
depositors or creditors who have not obtained decrees take part. 


Where the compromise or arrangement proposed by the Company is with 
creditors and depositors only and the order of the Court is for holding a meeting 
of theirs, a depositor and creditor who has already obtained a decree cannot bs 
summoned at the meeting and would not be included in the scheme when it 
comes up for approval of the Court. 


Whena scheme already sanctioned comes up before the Court for being 
modified some of these factors may become importint, although on the question 
asin what precise circumstances the Court would modify a scheme already 
sanctioned, there is divergence of opinion. 


Observation of Lort-Williams, J. in Jn re Mymensingh Loan Office Lid. (1) 
referred to. 


* Civil Revision Case No, 1483 of 1936 against the decision of R, M. 
Chatterjee, Esq., Munsiff, ist Court at Rangpur, dated the 26th of September, 
1936 exercising the powers of a Court of Small Causes. 

(1) (1996) 41 C. W. N. 599. 
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Where the matter comes up before an executing Court on an objection by 
the debtor Company under section 47 of the Code of Civil Procedure different 
principles will apply. The executing Court has then to consider two questions, 
viza (1) whether tHe execution is affected by the terms of the scheme as 
sanctioned by the Court exercising jurisdiction under the Companies Act and 
(2) whether the order sanctioning the scheme was passed with jurisdiction, and 
subject to this it cannot go behind the sanctioned scheme and consider the 
question as to whether it ought to have been sanctioned in that form. 

In the present case the proposal made by the Company was to arrange with 
its depositors, as well with those who had already obtained decrees, the preli- 
minary order under section 153 was to convene a meeting of depositors who 
had obtained decrees as also those who had not, such a meeting was held and 
the scheme accepted at the meeting and sanctioned by this Court included in its 
terms the former class ; 

Held that in these circumstances ‘non-service of the notice of meeting held 
in persuance of the order of this Court under section 153 and that no separate 
meeting of the two classes of depositors was held never affected the jurisdiction 
of this Court when it made the order under section 153 sanctioning the scheme. 

Application by the Judgment-debtor Company under section 25 
of the Provincial Small Cause Courts Act. 


The material facts will appear from the judgment. 
Mr. Jatinéra Nath Sanyal, Madan Mokan Malhotra for the 


Appellants. 


Mr, Priya Nath Bhattacharjee for the Respondents. 
i CAV 


The judgments of the Court were as follows : 

R. C. Mitter, J. :—The questions involved in this Rule is 
whether the opposite party is precluded from executing his decree 
by reason of a scheme sanctioned by tbis Court in its Original 
Jurisdiction under section 153 of the Indian Companies Act. 
The material portions of the scheme is as follows: 


(a) “The depositors of the Company including those who have 
filed suits and obtained decrees against the Company shall not be 
entitled to demand payment of their dues at once except in terms 


of the present scheme which shall remain in force for ro years.” 
* + * * * * 


(e) “the Company shall until all depositors are paid off under 
this scheme set apart and distribute at least 3/4th of the total 
cash realization after deduction of all necessary expenses and 
costs among the depositors gro rafą to be applied by them in the 
first instance towards the principal due to them and in the next 
place to the interest accruing due thereon. Such distribution shall 
be made as soon as a sufficient sum accumulates and shall be made 
at least once a year commencing from the year 1341 B. S.” 
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This scheme was sanctioned by Bucklanł J. on the 27th 
November, 1933. 

A few more facts, which are undisputed, are material. They 
are as follows :— 

(i) At a meeting of the directors of company held on the 21st 
May, 1933 a resolution was passed for filing an application in this 
Court under Section 153 of the Companies Act on the averments, 
inter alia that the gross value of the assets of the company as 
on the 13th April, 1932 was Rs. 2,13530-13a8; that the company 
had 333 depositors of different kinds, including those who had 
filed suits and obtained decrees against the company ; that the 
assets of the company were locked up in securities and that 
the-company was desirous of proposing a. scheme for arrange- 
ment with its aforesaid depositors for gradual payment with 
reduced interest. 

(ii) On the goth May, 1933, an application with these aver- 
ments made to this Court on the Original Side was allowed and 
the company was directed to convene a meeting of the depositors 
of the company in terms of its prayer; that is of depositors who 
had not filed suits and obtained decrees as well as those who had 
done s0. 

(iii) On the and July, 1933, a meeting of depositors was held 
and the statutory majority accepted the company’s proposal, 
and 

(iv) in the meantime on the 2nd May, 1933, the opposite 
party insituted his suit against the company inthe Small Cause 
Court at Rangpur for recovery of his deposit money and on the 
28th June, 1933, he obtained a decree payable in instalments of 
Rs. 150 a year. 

The application for execution for the balance due under 
this decree was filed on the 6th July, 1936, one instalment having 
been paid out of Court. This application was allowed to proceed 
by the Small Cause Court Judge by his order dated the 26th 
September, 1936, which is under review before us. He gave the 
followirg reasons for overruling the objection of the company— 

(i) that the scheme sanctioned by this Court was not intended 
to be operative against th e opposite party, 

(a) ashe wasa judgment creditor before the approval of the 
scheme by this Court, and 
- (b) as no notice of the meeting convened in terms of the order 
of this Court under Section 153 dated the goth May, 1933, had 
been served on him, and 
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“Ovit. (c) asan instalment due under the decree bad been paid to 
1937. him out of Court, and 
Mabigani Loan `’ (ji) that the scheme sanctioned by this Court does not 
pimes td. bind judgment creditors, as no separate meetings of depositors, 
Beharilal Chaki, who bad not obtained decrees and those who had, had been 
R. C. Milter, g. convened. ; 
- We may state that there is no evidence on the record for 


-supporting this last mentioned finding, but for the reasons to 
be hereafter given we do not bare our judgment upon the said 
fact. j 


Before us the learned Advocate for the opposite party raises 
an additional ground, namely that as no notice of the meeting 
convened in terms of the aforesaid order dated the 3cth May, 
1933, had been served upon his client the scheme sanctioned 
does not bind bim and cannot prevent bim frem executing 
his decree. 

In consideriog the first ground given by the lower Court 
two fundamental facts must, in our opinion, be kept in right, 
namely : 


(a) tbat the company proposed the arrangement with all 
classes of depositors, e.g. those who had sued and obtained decrees 
as well as those who had not. 

(b) the arrangement proposed, accepted and sanctioned by 
this Court under Section 153 in express terms included depositors 
who had sued and obtained decrees. 

There is accordingly, in our opinion, no scope for inferences 
as to what was intended. The firstèground given by the lower Court 
does not accordingly appeal to us. 

A large number ot cases have been cited before us by the 
learned Advocate for the opposite party for sustaining the order 
complained of on tbe other grounds mentioned above, These 
cases divide themselves into two distinct groups, e.g. 

(i) cases where the jurisdiction of this Court was invoked 
under the provisions of the Companies Act, and 

(ii) cases, where the effect of a scheme already sanctioned 
under Section 153 by this Court on execution proceedings has 
been considered. 


The cases of Le re Dewanjunj Bank and Industry Co. (1); 
Mikirendra Kishore Dutt yv. Brahmanberia Loan Co. Ltd, (2); In 


(1) (1934) 38 C. W. N. 1371, 
(2) (1934) 38 C. W. N. 920. 
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ve Melanda Lean office Ltd, (1); Jn ve Jalpaiguri Banking and 
Trading Co. Ltd. (2); Rajshahi Banking Corporation v. Suvrabala 
(3) and Zn re Mymensingh Loan Office Ltd. (4); fall within the first 
group. Inall these cases the Court had to consider whether a 
scheme is to be sanctioned under section 153 or a scheme so 
sanctioned ought to be modified. 

The cases of Sushilabala v, Anjuman Trading and Banking Co. 
Ltd, (5) ; Barisal Loan Office v. Sasthi Charan (6) ; Serajgunj Loan 
Office v, Nilkantha Lahiri (7); Manikganj Trading and Banking 
Co. v. Madhabendra (8); Noakhali Loan Co. v, Hemendra Nara- 
yan Roy (9), and Mahigunj Loan Office v. Behavilal Chaki (10), 
fall within the second group. 

When this Court is exercising jurisdiction under section 3 of the 

Companies Act, that is, in cases falling within the first group, cer- 
tain principles must be kept in view before sanction is acceeded. 
Some of these principles I have indicated in my judgment in the 
case of Sirajgunj Loan Office (7). The regularity of the meeting 
of creditors directed by the Court to be held under section 153 (r) 
would there be a very important point for the Court to consider. 
This would include the question of service of the notice of the 
meeting and questions relating to the conduct of the meeting. Where 
the proposal of the company is an arrangement within different 
classes of creditors, separate meetings of each class must be held 
and the question whether some creditors form a distinct class by 
themselves would be a very relevant question, the preponderance 
of opinion now being that depositors and creditors who have ob- 
tained decrees form a distinct class by themselves and cannot be 
lumped together at the same meeting at which depositors or credi- 
tors who have not obtained decrees take part. Where the com- 
promise or arrangement proposed by the company is with credi- 
tors and depositors only and the order of the Court is for holding 
a meeting of theirs, a depositor and creditor who has already ob- 
tained a decree cannot be summoned at the meeting and would not 


(1) (1935) 39 C. W. N. €90. 

(2) (1935) 39 C. W. N. 875. 

(3) (1936) 40 C. W. N. 1104. 

(4) (1956) 41 C. W. N. 599. 

(5) [1935] A. I. R. Cale. 398. 

(6) (1935) 39 C. W. N. 1198. 

(7) (1935) 39 C. W. N. 1199 (1201). 

(8) (1936) 40 C. W. N. 58o. 

(9) [1936] A. I. R. Calc. 402. 

(to) (1336) 41 C. W. N. 4065 ; 65 C L. J. 361. 
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be included in the scheme when it comes up for approval of the 
Court. When a scheme already sanctioned comes up before the 
said Court for being modified some of these factors may become 
important, although on the question asin what precise circumstan- 
ces the Court would modify 2 scheme already sanctioned there is 
divergence of opinion. [See observations of Lort-Williams, J. in Zn 
re Mymensingh Loan Office Ltd. (1)]. 

Where, however, the matter comes up before an executing 
Court on an objection by the debtor compiny under Section 47 
of the Civil Procedure Code different principles in our judgment 
apply. The executing Court has then to consider only two 
questions, namely 

(1) Whether the execution is affected by the terms of the 
scheme as sanctioned by the Court exercising jurisdiction under 


.the Companies Act and 


(2) Whether the order sanctioning the scheme was passed 
with jurisdiction, and subject to this it cannot go behind the 
sanctioned scheme and consider the question as to whether it 
ought to have been sanctioned in that form. In most of the 
cases we have noticed above as falling within the second group 
a depositor who had already obtained his decree before the 
scheme was embarked upon was not included within the sanctioned 
scheme and this Court in those cases accordingly allowed execution 
to proceed. In the case before us the proposal made by the 
company was to arrange with its depositors, as well with those 
who had already obtained decrees, the preliminary order under 
Section 153 was to convene a meeting of depositors who had 
obtained decrees as also those who had not, such a meeting 


- was held and the scheme accepted atthe meeting and sanctioned 


by this Court included in its terms the former class. In these 
circumstances we do not think that nor-service of the notice of 


- meeting held in pursuance of the order of this Court under 
- Section 153 and that no separate meeting of the two classes of 


depositors was held affected the jurisdiction of this Court when 
it made the order under Section 153 sanctioning the scheme. 
This defect ought to have been pointed out at the time when 
the matter of sanction came up, or thereafter, but to the Court 
which had sanctioned the scheme and this is the only way in 
which the opposite party could have moved. This is the view ex- 
pressed by Buckland J. in Dewangunj Bank's case (2) and by my 
learned brother, Nasim Ali J., in which I concurred in the case of 


(1) (1936) 41 C W. N. 599. (a) (1934) 38C. W. N. 1171. 
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Mahigunj Lean Office (1), which was a case between the same 
parties and on the same scheme which we are considering in 
this case. In the last mentioned case we n> doubt found as a 
fact that no notice of the meeting had been served upon the 
judgment creditor, but the principles on which we proceeded 
in dealing with the second ground raised before us in that case 
covers the case where no such notics have been served. 

“ An irregularity ” says Macnamara, “in its most general sense, 
is the technical term for every defect in practical proceeding or 
the mode of conducting an action or defence. It is the want of 
adherence to some prescribed rule or mode of proceeding, and 
in its more limited and common sens2, and the one in which we 
shall henceforth ute it, it consists either in omitting to do 
“something that is necessary for the due and orderly conducting 
of a suit, or doing it in an unseasonable time or improper manner. 
A defect is here supposed, but one does not take away the 
foundation or authority for the proceeding or apply to its whole 
operation. This distinguishes an irregularity from a nullity, 
which is the highest degree of an irregularity in the most extensive 
sense of that term, and is such a defect as renders the proceeding 
in which it occurs, totally null and void, of no avail oi effect 
whatever, and incapable of being made so” [Macnamara on 
Nullities and Irregularities in Law p. 2], The principles laid 
down in the aforesaid passage would, in our judgment, apply 
to the cas: before us, having regard to the fact that this Court 
in its original jurisdiction had jurisdiction over the subject matter. 
We accordingly hold that the order sanctioning the scheme was 
made with jurisdiction and the defects pointed out to us by the 
learned Advocate for the opposite party were at most irregularities 
in the exercise of jurisdiction. 


We accordingly hold that the opposite parties’ application for 
execution is not maintainable and dismiss it. The Rule is ac- 
cordingly made absolute with costs—hearing fee being assessed 
at one gold mohur. 


S. K. Ghose, J :—I agree. 


-H.K B Rule made absolute. 


(1) (1936) 41 C. W. N. 406 ; 65C., L. ] 361. 
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PRIVY COUNCIL. 


PRESENT :—Lord Thankerton, Sir Shadi Lal and 
Sir George Rankin. 


BABU KEDARNATH GOENKA 
v. 


MAHARAJ KUMAR BABU BAGESHWARI 
PRASAD SINGH AND OTHERS.* 


On APPEAL FROM THE HIGH COURT OF JuDIGATURE AT'PATNA.] 


Recovery of possession of land—Mesne profits—Arrears of land reveonus=a 
Compulsory sale of share of a village—Possession of whole village obtained 
by purchaser-—-Whether liable for mesne profits ix respect of whole village 
or only of vender s share sold—Interest — Reasonable rate, í : 


A large area of a certain revenue-paying estate consisted of an ij mali or joint 
share, all the joint proprietors of which were jointly liable for the payment of 
and revenue ia respect of that tjma/i share. In 1901 there was an arrear of 
land revenue payable in respect of the ijmali share, and the revenue Collector in 
exercise of his statutory powers, sold the ijmali share by auction to the appellant 
purchaser. Proceedings by joint owners of the share for the annulment of that 
sale were successful in 1915, and they obtained a decree granting them possession 
of the land with mesne profits and interest. Meanwhile, in 1908, proceedings 
for the partition were concluded, as a result of which the respondent joint 
owners were awarded in each of three ¢jmalé villages, S. P. and D a share repre- 
sented by just over 6 annas, the remaining share in each village being also theirs 
but under an interest in respect of which they had separate accounts with the 
revenue Collector, The appellant purchaser accordingly became entitled to that 
fractional share in each of the villages, but In fact he obtained possession of the 
whole of S. and of no part of either P, or D. In 1915, he was by order entered 
in the Collector’s Register “D” as owner in respect of a fraction represented by 
the 6 odd annas in each of the three villages, The respondents having, asa 
result of the decree obtained in 1915, recovered possession in 1918, now sued in 
respect of that part of the decree which awarded them mesne profits with 
interest ; 

Held, that, although the interest in S. purchased by the appellant 
was on partition represented by only 6 odd annas, as he in fact came in 
possession of the whole 16 annas of the village, after the partition, he was liable, 
from the completion of the partition in 1908 until the date of the entry in 
Register “D” in 1915, for the entire mesne profits derived from S. 


The High Court, in granting the respondents mesne profits for the peiiod 
mentioned above in respect of the whole of S., awarded them interest at 6 per 
cent up to the time of delivery of possession by the appellant to the respondents, 
and thereafter at 12 per cent. r “4 
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Held that, in the absence of special circumstances, 6 per cent was a 
fair rate of interest, and that, there being no special circumstances to justify 
an award of interest at a higher rate, 6 per cent was a fair rate for the whole 
of the period during which the respondents were deprived of the use of the 
money owing to them. 

Secretary of State for India in Council v. Saroj Kumar Acharjya 
Choudhury (1) followed, 

Consolidated Privy Council Appeal No. 10 of 1935 from two 
decrees of the High Court of Judicature, Patna, (Ku/want 
Sahay and Scroofe, JJ} dated 13th August 1931, and modifying 
a decree of the Subordinate Judge of Monghyr dated 16th Novem- 
ber, 1927. 

In April, 1921, the respondents made the present application 
in the Court of the Subordinate Judge of Monghyr for ascertain- 
ment of mesne profits for the period from 15th May, xr902, until yth 
May, 1918 TheJudge fixed the mesne profits in respect of various 
properties including Singthu at a round figure of Rs. 2,000 a year, 
and allowed interest at 12 per cent, a year for the whole period even 
after delivery of possession. He held, in arriving at the figure of 
Rs, acoo a year, that the appellant was liable for mesne profits 
for the whole of Singthu, but that he was not liable for any mesne 
profits in respect of the other two villages. Both the appellant 
and the respondents appealed from that decision to the High 
Court, Patna, which, while rejecting the Subordinate Judge’s 
figure of Rs. 2000 and accepting the estimate arrived at by 
commissioners which that Judge had appointed to investigate the 
‘matter, also held that the appellant was liable for mesne profits in 
respect of the whole of Singhthu. The High Court further decided, 
modifying the Subordinate Judge’s decree with regard to interest, 
that interest should be allowed at 12 per cent upto the date of 
delivery of possession and at 6 per cent thereafter. The appellant, 
Goenka, now appealed against the two decrees of the High Court 
embodying that decision, 

A, M. Dunne, K.C. and S. P. Khambatta, for the Appellant ; 
The method adopted by the Courts below for ascertaining the 
amount of the mesne profits is wrong in law. As purchaser the 
appellant was entitled only to the share in S. represented by 6 annas 
g gandas and 14 cowries ; accordingly, anything which he realised 
over and above that fractional share he can only have realised as a 
trespasser. He might be ‘found liable for the excess of profits in 
an action appropriate to that matter, but he cannot be so found in 
execution proceedings. 


(1) (1934) L. R. 621. A. 53. 
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With regard to the interest which the High Court has awarded, 
Secretary of State for India in Council v. Saroj Kumar Acharjya 
Choudhury (1) is an authority for the proposition that interest 
at the Court rate of 6 per cent only should be allowed throughout 
the period in question. 

7. M. Parikh for the Respondents: The appellant having been 
in porsession of the whole of Singthu, he is liable for the period 
in question for the whole of the mesne profits of that village. 

With regard to interest, the ordinary rate is ra per cent, and 
the Courts below had a discretion as to whether they would allow 
it or not. There is no valid reason here for interfering with the 
discretion which the Court exercised. 


Their Lordships’ judgment was delivered by 


Sir Shadi Lal: These consolidated appeals arise out of 
proceedings in the execution of a decree obtained against the 
appellant by the respondents for the possession of land and for 
the mesne profits thereof. The questions raised by the appeals 
relate tothe assessment of the mesne profite, and to the rate of 
interest which should be allowed on the profits. 

The circumstances which led to the decree sought to be 
executed may be shortly stated. Inthe Monghyr district of the 
Province of Bihar there was an estate called Mahal Bisthazari. 
The mahal comprised about 360 villages, but was entered in the 
Collector's register a8 a separate revenue paying estate. There 
were numerous proprietors in the mahal owning specific shares, 
some in one village only, others in several villages. Ordinarily, 
all the proprietors in a revenue-paying estate are jointly liable for 
the payment of the land revenue assessed on that estate, and, 
in the event of a default in payment, the whole of the estate may 
be sold for the realisation of such amount as may be due to 
Government, But the Bengal Land Revenue Sales Act (Bengal 
Act XI of 1859), which prescribes rules for the realisation of 
land revenue, provides that “a recorded sharer of a joint estate, 
held in common tenancy” (section 10), or “a recorded sharer of 
a joint estate, whose share consists of a specific-portion of the 
land of the estate” (section 11), may, if he desires to pay his 
share of the revenue separately, ask the Collector to open a 
separate account with him for the payment of his share of the 
revenue separately from the other proprietors. The advantage 
of opening a separate account is that, when a default in the pay- 


(1) (1934) L. R. 6a L A. 53 (63). 
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ment of land revenue takes place, the Collector “in the first place 
shall put up to sale only that share or those shares of the estate 
from which, according to the separate accounts, an arrear of 
revenue may be dus” (section 13); and the rest of the estate 
shall not be liable to sale unless “the highest offer for the share 
exposed to sale shall not equal the amount of arrear due thereupon 
to the date of sale,” (section 14). 

A large number of the proprietors, who owned specific but 
undivided shares in Mahal Bisthazari, availed themselves of these 
provisions of the statute, with the result that the Collector open- 
ed separate accounts with them in respect of their liabilities for 
payment of their shares of the land revenue. A large area of the 
estate, however, remained ijma/i or joint share, and the owners of 
this ‘jmaéi share were still jointly liable for the payinent of the 
land revenue in respect of it, 

In rgor there was an arrear of land revenue payable in respect 
of the 7jmaii share, and the Collector, in exercise of the power 
conferred upon him by the statute, sold the share, onthe gth Sep- 
tember, 1gsr, by auction. The appellant’s father Baijaath Goenka 
was certified to be the purchaser of that share, and obtained 
possession thereof on the 15th May, 1902. 

Thereupon, the respondents with some of their co-sharers in 
the ijma/i share, after an unsuccessful appeal to the Commissioner 
of the division, brought an action in the Court of the Subordinate 
Judge of Monghyr for the annulment of the sale, and for the 
possession of the property. The Trial Judge allowed their claim 
and granted them a decree for possession of the land with mesne 
profits. This decree, though reversed on appeal by the High 
Court, was restored by His Majesty in Council in 1915 with certain 
modifications which are not material to the present appeals. 


It is the decree of the Subordinate Judge, which, as modified 
by the Privy Council, the respondents are seeking to execute. 
But before dealing with the execution of that decree, their Lord- 
ships consider it necessary to refer to the proceedings for the 
partition of the mahal which were commenced in 1876 but were 
not concluded until the 31st March, r908. It is common ground 
that, before the partition, the respondents had shares in certain 
ijmali villages, and were also co-sharers in other villages in respect 
of which they had separate accounts. In lieu of their entire hold- 
ing in the mahal they were awarded on faitition three villages, 
namely Singthu, Padmawat and Dhandh, and these villages were 
given a separate tauzi number. The interest of the respondents 
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in the jmali villages, which were sold in September, rgor, and 
purchased by Goenka, was represented by 6 annas g gandas and 
14 cowries in each of these three villages ; and the remaining share 
in the villages represented their interest in the mahal in respect of 
which they had separate accounts. 

It appears that, while Goenka was entitled to the fractional 
share specified above in each of the three villages, he took posses- 
sion of the whole of the village Singhthu, but did not get posses- 
sion of any portion of the other two villages. There can be no 
doubt that the respondents obtained possession of these latter 
villages, and they have remained in actual possession thereof 
to the exclusion of the appellant. But, on the 13th January, 
1915, an order was made in the Land Registration Department 
that Goenka should be entered inthe Collectors register D as 
owner in respect of 6 annas, 9 gandas and 14 cowries in Singthu 
as well as in the other two villages, and that the respondents 
should be registered in respect of the remaining share in each of 
the three villages. 

After the decision of their appeal by His Majesty in Council, 
to which reference has already been made, the respondents 
applied for the execution of the decree for the recovery of the 
land, and also for the mesne profits thereof. They obtained 
possession of the land on the 7th May, 1918, and the dispute is 
now confined to two issues :— 

(x) Whether the respondents are entitled to recover, from 
the appellant, mesne profits for the whole of the village of Singthu, 
or for only 6 annas odd share of it, during the period which will 
be presently described. f 

(2) Whether interest at the rate of 12 per cent. per annum, 
which has been awarded to them on the mesne profits, is excessive 
and should be reduced, 

The period referred to in the first issue commenced on the 31st 
March, 1908, when the partition of the mahal was completed, and 
ended on the 13th January, 1915, when entries were made in regis- 
ter D recording the appellant to be the proprietor of 6 annas odd 
share inthe village of Singthu, and the respondents as owners of 
the remaining share in that village. It is argued for the 
appellant that, as the interest purchased by him in Igor was, 
on partition, represented by 6 annasodd share in Singthu, as in 
the other two villages, he was liable for mesne profits in respect 
of only that share in Singthu, but not in respect of the whole 
of the village in question. There is, however, no doubt that on 


r 
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the completion of the partition he came into actual possession 
of the entire 16 annas of that village, and the respondents 
possession was confined to the other two villages. This division 
of possession, which was convenient to both parties, might have 
been the result of an arrangement arrived at between them, as 
explained by the respondents; but the fact remains that the 
appellant realised the profits of the whole of the village Singthu, 
and not of the fractional share thereof. It is, however, urged 
that in his capacity as purchaser he was entitled to get possession 
and profits of only the fractional share, and that, if he realised 
more than his legitimate share, he did so as a trespasser. In 
that case he might be held liable for the excess profits in an 
appropriate action brought for the purpose, but the respondents 
cannot recover from him those profits in the execution proceedings. 
It appears that, while he was entered asa co-sharer in the villages 
onthe completion of the partition in March, 1908, the quantum 
of his share in them was not recorded until the 13th January, 
r915, when the relevant entries were made in register D. During 
the intervening period his possession of the village of Singthu 
was referable only to his title as purchaser at the revenue sale, 
and he received profitson that basis only. He was admittedly 
a cO-sharer in that village, and there is no warrant for the sugges- 
tion that, while he was in possession of an undefined share as 
purchaser, he should be deemed to be in possession of the remain- 
ing share as trespasser. 

It is to be observed that the appellant has not been made 
liable for any share of the profits of the other two villages, though 
he wasacc-sharer in them on the strength of his purchase, the 
reason being that he was neither in possession of any share there- 
in nor realised any profits from them. So far as his liability 
for the entire profits of the village of Singthu is concerned, be 
cannot invoke any principle which would support his contention. 
Their Lordships, therefore, concur with the High Court that 
his liability for the mesne profits of the whole of the village 
Singthu, which accrued during the period mentioned above, has 
been established. 

The only other point which requires determination, is what 
should be the rate of interest to be allowed on mesne profits. 
That interest should be awarded to the respondents is a matter 
which does not admit of any dispute. Indeed, the Indian law 
makes interest on mesne profits an integral part of mesne profits. 
It is enacted by section 2, sub-section (12) of the Code of Civil 
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P.C: Procedure, 1908, that the expression “mesne piofits” of property 

1937. means those profits which the personin wrongful possession of 
Babu poe such property actually received or might with ordinary diligence 

Goenka have received therefrom, together with interest on such profits. 
Maharaj una Now, the rate at which interest should be allowed is not 


Babu Bageshwari mentioned in the statute, nor is there any stipulation in any 
Fiame Sign; contract bearing on the subject. The rate is, therefore, in 
Sir Shadi Lal. the discretion of the Court, but the discretion must proceed on 

ao sound principles. 

The learned Judges of the High Court think that 12 per 
cent, per annum is the ordinary rate of interest, which should 
be awarded on mesne profits. They, however, hold that 
“this rate should be calculated only up to the delivery of 
possession, and thereafter the usual Court rate of 6 per cent, 
per annum should be allowed.” But no reason has been 
assigned for making the distinction between the rate of interest pay- 
able on mesne profits up to the date of the delivery of possession, 
and that to be awarded thereafter on the amount which represents 
profits found to be due on that date. In either case a sum of 
money is due to the decree holder, and he is entitled to recover it 
with interest for the period during which it has been withheld from 
him. In the absence of a statutory provision or a special contract, 
there is no valid ground for awarding interest at a higher rate up ta 
a certain date during that period, and at a lower rate after that date. 

The cases decided by the Courts in India do not disclose any 
uniform 1ule as to the rate of interest which should be granted on 
mesne profits, Tne rate must depend upon a variety of circum 
stances, but, as decided by this Board in the case of Secretary of 
State for India in Council v, Saroj Kumar Acharjya Choudhury (t), 
Bix per centum per annum is, in the absence of special circum- 
stances, a fair rate of interest. The rate awarded by the High Court 
in that case was 12 per cent. per annum, but it was reduced by the 
Board to 6 per cent. per annum. 

There are no special circumstances in the present case which 
would justify the award of a higher rate of interest; and their 
Lordships are, therefore, of opinion that 6 per cent. per annum is 
a reasonable rate of interest which should be allowed for the whole 
of the period during which the decree holders were deprived of the 
use of the money which was due to them, Interest at that rate 
should be calculated on the items on both sides of the account, 
that is to say, on the amount of the profits due to the respondents 


(1) (1934) L. R. 62 I A. §3; I. L. R. 62 Cale. 499. 


Vot, LXV.) PRIVY COUNCIL, 


as well as on the sums credited to the appellant on account of the 
collection charges. 

Their Lordships will, therefore, humbly advise His Majesty that 
the decrees of the High Court shoull bs modified by the substi- 
tution of interest at 6 per cent. per annum for that at r2 per cent, 
perannum; but that in all other respects they should be affirmed. 
The appellant having succeeded ononly one point should recover 
one-half of the costs of these appeals, 

Henry S. L. Polak & Co.: 

T. L. Wilson & Co.: 


R, C. C, 


Solicitors for the Appellants. 
Solicitors for the Respondents, 


Appeal dismissed ; 
Decrees modifed, 


‘ APPELLATE CIVIL. 


"Before Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 


KANAILAL SAIA AND OTHERS 
Y, 


BAIJANATH KHETRI AND OTHERS* 


Minor—Guardian-ad-litem representing the minor in the suit, if entiiled to 
give valid discharge for the debt due to the minor—Execution of the 
morteage decree by the guardian-ad-litem, if barred—Indian Limitation 
Act (IX of 1908), Section 7, if apfpiicable—Civil Procedure Code (Act V of 
1908), O. 33, R, 6, if applies to execution proceedings. 

A guardian-ad-litem representing a minor in a mortgage suit Is not ina 
position to give legal and valid discharge ot the debt due to the minor without 
the leave of the Court obtained under O. 32, R. 6, of the Code of Civil 
Precedure. 


Lakshmanan Chetti v, Subbiah Chetti (1) followed. 


Even though the terms of O. 32, R 6, of the Code of Civil Procedure do not 
apply to execution proceedings, there can be no doubt that the procedure laid 
down in that order and the principle which underlies the provisions contained 
in that order must be taken to apply not only to suits but to execution procee- 
dings as well. 


*Appeal from Original Order No, 161 of 193, against the order of K. N. 
Mitra, Esq, Subordinate Judge of Nadia, dated the 17th December, 1934 


g (2) (1924) L L, R. 47 Mad. 920. 
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In the present case a final decree for sala on a mortgage was obtained on 
the death of the mortgagee by his heirs A, B,C, D, Three of the heirs, vis. 
B, C, D, being minors were represented by A, the elder brother, as their 
guardian. The decree was passed on the qth of February, 1931, and the 
application for execution was filed on the and February 1934 by A for himself 
and also as guardian of B, C, D. It was contended by the judgment debtors 
that as one of the decree-holders was undoubtedly an adult competent to give 
a valid discharge the matter therefore comes directly under section 8 of the 
Limitation Act and the applicants for execution are not protected by the 
provisions of section 7 of the Limitation Act. It was accordingly contended 
that inasmuch as the guardian-ad-litem in a suit did not continue as such 
without a fresh appointment in the execution proceedings the mortgage decree 
was barred by limitation : 

Hed, that in view of the fact that the judgment-debtor failed to establish 
that the adult decree-holder, A, was competent to- give a valid discharge in 
respect of the decree, there was no substance in the contentions raised by them. 


Appeal by the Judgment-debtor. 

Execution of a mortgage decree. 

The material facts will appear from the judgment. 
Mr. Bijoli Bhusan Sanyal for the Appellants, 


Dr. Bijan Kumar Mukherjea and Mr. Probodh Krishna Shome 
for the Respondents. 


The judgment of the Couit was delivered by 


M. N. Mukerji, J.:—This is an appeal preferred by the 
judgment-debtors who had put in an objection under section 47 of 


the Code of Civil Procedure, the said objection having been over- 


ruled by the Court below. The facts necessary to be ttatzd are the 
following :—The decree that was sought to be executed was a final 
decree for sale on a mortzage. It had been obtained on the death 
of the mortgagee, Bishandas Khetri, by his heirs No. r Baijnath 
Khetri, No.2 Ramnath Khetri, minor, No. 3 Babulal Khetri, 
minor, and No. 4 Narayandas Khetri, minor, the said minors being 
represented by their guardian and elder brother Baijanath Khetri, 
That was the form of the title contained in the decree. The decree 
was passed on the 4th February, 1931. The application for execu- 
tion which has given rise to this appeal was filed on the and 
February, 1934. It was filed by the said Baijnath Khetri for him- 
self and also as guardian and elder brother of Ramnath Khetri, 
minor, Babulal Khetri, minor, and Narayandas Khetri, minor. The 
objection that was taken on behalf of the appellants was that the 
decree was barred by limitation. The ground upon which this 
objection was prassed beforati: Subordinate Judge was that th 
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decree-holder Baijoath, being a major, was competent to give a valid 
discharge and that therefore the decree-holders were not entitle] to 
rely upon section 7 of the Limitition Act to save limitation. The 
learned Subordinate Judge having over-ruled this plea the appellants 
have preferred the present appeal. 

In support of the aforesaid contertion which was urged on 

. behalf of the appellants inithe Court below and has been repeated 
before this Cowt two decisions have been cited and it is necessary 
to refer to them at the outset in order to clear the ground fora 
consideration of the question that has been raised. 

One of them is the decision in the case of Khajeh Salauddin v. 
Musst, Afzal Begum (1). This decision bas been relied upon in 
support of the contention that a guardian-ad-litem appointed in a 
suit does not continue as such witbout a fresh appointment in the 
execution proceedings, and when a litigation has been terminated 
by the final decree there is no longer any Xs gendens. This case 
has been relied upon for the purpose of the contention that 
although in the course of the suit Baijanath Khetri had assumed 
the role of guardian in respect of the minors, yet by the passing of 
the final decree in the suit the 4s had terminated and so he no 
longer remained a Court guardian and his disability as such was 
removed ; and that when thereafter he came in and put. in the 
application for execution, he was not entitled nor was any of the 
other decree-holders entitled to rely upon section 7 of the Limita- 
tation Act. It will be observed however that the aforesaid decision 
expressly limited itself to cases of decrees for recovery of money. 
Because the learned Judges laid down the aforesaid proposition, on 
which reliance. has been placed on behalf of the appellants, in 
well-guarded language observing thus: “ We are now speaking of 
simple decrees as the decree in this suit for the payment of money 
and not in relation to mortgage-decrees or decrees for delivery of 

“accounts,” The authority of this decision, in whatever way it 
might be sought to be used in favour of the appellant, cannot be 
invoked for the present contention which has arisen in respect of 
execution proceedings relating to a final decree for sale in a suit on 
mortgage. 

The other case to which reference has been made on behalf of 
the appellant is the decision in the case of Bholananda Jha v, 
Padthanund Singh (2). In that case a rent decree had been obtained 
by an adult plaintiff and three minors who were described in the 
plaint as suing through the adult plaintiff as their guardian-ad-litem. 


(1) (1924) 39 C. L. J, 590. , _ (a) (1g01) 6C, W. N. 348. 
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It should be observed that the facts of the case do not appear very 
clearly from the judgment of this Court which has been relied upon, 
but there is towards the end of the judgment a passage which runs 
in these words: “ It is unnecessary in this paiticular case tə con- 
sider whether a discharge by a person who was acting as next 
friend, supposing all the plaintiffs had been minors, would have 
been a valid discharge or not. In the present case we have the fact 
that one of the plaintiffs was undoubtedly an adult competent to 
give a valid discharge. The matter therefore comes directly under 
section 8 of the Limitation Act, and there does nut seem to be any 
reason for holding thst tbe plairtiffs are protected by provisions of 
section 7.” This passage has been relied on as supporting the 
contention that where there isa plaintiff, who jointly with certain 
minors whom he represents as guardian-ad-litem or more accurately 
speaking as next friend in the suit obtains a decree and such adult 
plaintiff by reason of his relation to the minor plaintiffs is able to 
give a valid discharge for all, then the mere fact that in the execu- 
tion proceedings that followed he is representing the minors in the 
same capacity is not a ground upon which it can be said that there 
was any disability which would enable the plaintiffs as decree-holders 
to invoke the aid of section 7 of the Limitation Act. As already 
stated the facts of the case are not very clear and it is not unlikely 
that upon the materiais that were before the Court in that case the 
Court did, as a matter of fact, come to the conclusion that tbere 
was no such disability. But if the cass is relied on as laying down 
the proposition in the broad terms in which the contention has been 
put forward before us it must be admiited that the authority of this 
decision can no longer be upheld having regard to the decision of 
the Judicial Committee in the caseof Ganesha Row v. Tuljaram 
Row (1). In that case, which was a suit for partition by a member 
of the joint family and the father who himself wasa defendant was 
appointed guardian-ad-litem of his minor son, their Lordships 
reversing the decision of the Coutts in India held that the powers 
of the father were controlled by the provisions of section 462 of 
the Code and he could not without leave of the Court do any act 
in his capacity of father or managing member of the joint family 
which he was debarred from doing as guardian-ad-litem and that to 
hold otherwise would be to defeat the object of the enactment, 
The dictum pronounced as aforesaid by their Lordships of the 
Judicial Committee must necessarily be regarded as having finally 
settled the law on the point, 


(1) (1913) I. L. R. 56 Mad. 295; I L. R. 40 1. A. 132; 18C. L. Jet. 
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Putting aside these two decisions, therefore, on which reliance 
has been placed on behalf of the appellants, we have to consider 
the facts of the case and to determine whether the plea of limitation 
which has been taken on behalf of the appellants can be sustained: 
Section 7 of the Limitation Act runs in these words :— 


“ Where one of several persons jointly entitled to institute a suit 
or make an application for the execution of a decree is under no 
such disability and discharge can be given without the concurrence 
of such person, time will run against them all. But where no such 
discharge can be given time will not run against any of them until 
one of them becomes capable of giving such discharge without the 
concurrence of the others or until the disability has ceased.” 


The decree, as already stated, was obtained by Baijanath Khetri 
for himself and as guardian-ad-litem, as it is stated in the cause title 
of the decree, but to put it more correctly as the next friend of the 
minor plaintiffs his three brothers. It was sought to be executed 
in exactly the same form within three years from the date on which 
the decree was obtained. In those circumstances it was for the 
appellants when they take the plea of limitation to plead and to 
show that Baijanath was competent to give a valid discharge in 
respect of the decree. On this point there is no allegation in the 
petition that was put in on behalf of the appellants under section 47 
of the Code nor was there any affidavit nor any other evidence 
offered in any shape. This omission on the part of the appellants- 
in our opinion, is sufficient for the purpose of overruling the objec- 
tion which they were allowed to urge at the hearing of their appli- 
cation in the Court below. There is not a particle of evidence, nor 
even any suggestion anywhere, indicating that Baijanath Khetri was 
the managing member of the joint Mitakshara-family consisting of 
himself and his minor brothers. Then there is the fact which has 
already been noticed above namely that Baijanath had sued and 
obtained a decree not only for bimself but as next friend in respect 
of his minor brothers and it was in the same capacity that he made 
the application for execution in respect of the decree which he had 
previously obtained. That being the position when the Court 


entertained the application for execution it must be held that | 


although no order was expressly passed allowing Baijanath to repre- 
sent the minors as their next friend for the purpose of the applica- 
tion, yet as a matter of fact, he was tacitly allowed by the Court to 
represent them in those proceedings. That being the position the 
case seems to us to be on all fours with the case of ZLefchmana 
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Chetty v. Subbiah Chetty (1), in which under exactly similar circum- 
stances the learned Judges of the Madras High Court referring to 
the decision of the Judicial Committee in the case of Ganesha Row 
v: Zuljaram Row (2), held that as the fat her acted as the next 
friend of his minor song in the suil and in the decree, he was not 
in a position to give legal and valid discharge of the decree without 
the leave of the Court obtained under order 32, rule 6 of the Code 
of Civil Procedure. Such disability existing, there can be no doubt 
whatsoever that the plea which the appellants have taken cannot be 
allowed to succeed. 

A contention has been urged on behalf of the appellants that it 
is not permissible to refer to the disability provided for in rule 6 of 
order 32 of the Code inasmuch as the provisions of that order do 
not in terms apply to proceedings in execution. It is quite true that 
such is what has been laid down in a number of decisions of several 
of the superior Courts in India. It may be pointed ‘out however 
that there are also decisions of some of the Courts in this country 
which have taken a very different view of this question. But even 
though the terms of the order 32 of the Code do not apply to 
execution proceedings there can be no doubt that the procedure 
laid down in that order and the principle which underlies the provi- 
sions contained in that order must be taken to apply not only to 
suits but to execution proceedings as well. We are of opinion, there- 
fore, that if Baijanath was treated as the next friend of the minors 
for the purpose of the execution of the decree which he had previ- 
ously obtained in the very same capacity, the disability which 
order 32 rule 6 provides for is a disability which cannot be said to 
have been got over because the provjsions of that rule do notin 
their terms apply to execution. 

The result, in our opinion, is that the view which the learned 
Judge has taken on the question of limitation appears to us to be 
correct. The appeal, accordingly, fails and is dismissed with costs 
—~hearing-fee being assessed at five gold mohurs, 


P. R. Appeal dismissed 


(1) (1924) I. L. R. 47 Mad. 920. 
(2) (1913) L. R. gol. A. 132; L L, R. 36 Mad, 295; 18C. L. Je 
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Present: Lord Maugham, Sir Shadi Lal and Sir 
George Rankin. 


MUSAMMAT VAISHNO DITTI 
4 U. 


MUSAMMAT RAMESH RI AND OTHERS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or THE NORTHWEST FRONTIER Province.] 


Practice—Procedure—Procesdings under preliminary decree for taking of 
accounts, execution proceediitgs—Sum due to decree-holder found to bein 
excess of sum on which court-fee paid ~ Failure to pay balance of fee— 
Dismissal of suit—Furisdiction —Court Fees Act (VII of 1870), section 11. 
Under the Civil Procedure Code, 1908, proceedings under a preliminary decree 

for accounts to obtain a fiaal decree for money are proceedings in the suit and not 

proceedings in execution in the technical sense of that word as used in 
the Code. 


A plaintiff, having been successful in certain proceedings, was by order in 
Council granted a decree entitling her toa fourth share in certain movable and 
immovable property, and a decree for rendition of accounts in respect of that 
sbare, together with rents, profits, and interest. Accordingly she applied to the 
Court of the Judicial Commissioner under Order 45 Rule 1s(2) of the Civil 
Procedure Code, 190%, for the carrying into effect of the decrees, that appli- 
cation being intended and treated as an execution application. The plaintiff's 
share of rents and profits having been duly ascertained, proved to be in excess of 
the sum on which she had paid the court-fee. On her failure to pay the balance 
of the fee, amounting tosome Rs, 300, an Acting Senior Subordinate Judge 
dismissed her suit with costs, purporting in doing so to act under section Lt of 
the Court Fees Act, 1870 : i 


Held (1) that, under the Gıvil Procedure Code, 1908, proceedings under a 
preliminary decree for acccunts to obtain a final decree for money being proceed- 
iagain the suit and not proceedings in execution, the proceedings taken by 
virtue of the Order in Council ‘did not come within the second paragraph of 
section 11 of the Act of 1870, |The words “ıf the additional fee is not paid— 
the suit shall be dismissed ” applied only to cases within the second paragraph 
of the section. Therefore the Senior Subordinate Judge had no jurisdiction to 
mahe the order dismissing the plaintiff's suit, and it must be reversed. 


Perianan Cheiti v. Nagappa Mudaliar (1) and Ganesh Chandra Mandal v. 
Promotho Nath Ganguli (2) approved of. 


(2) that, on the merits, the order was improper. 


(1) (1905) I. L. R. 30 Mad. 32. 
(a) (igri) tr LC. 93. 
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Consolidated Privy Council Appeal No, 66 of 1935 against the 
decision of the Judicial Commissioner, North West Frontier 
Province, Peshawar, dated 8th April, 1933, dismissing an appeal 
by the present appellant from a decision of the Acting Senior 
Subordinate Judge of Peshawar, Kazi Abdul Ghani Khan, dated 
27th October, 1932. 

The facts appear sufficiently from the judgment of their 
Lordships. 

L. P. E. Pugh, and J. Nissim, for the Appellant :—Neither 
the acting Subordinate Judge nor the Judicial Commissioner had 
any jurisdiction to dismiss the appellant’s suit after it had been 
finally granted by a composite preliminary decree. A fortiori, 
they had no jurisdiction to stop the proceedings directed by the 
Order in Council, and the statutory proceedings consequential 
upon it. The proceedings pending in the Court of the Senior 
Subordinate Judge were not a suit for mesne profits, and the 
second paragraph of section rr of the Court Fees Act, 1870, was 
not applicable to them either on the factsor on the law. The 
pending proceedings were statutory proceedings in the suit itself, 
and both Courts were in error in assuming that they were procee- 
dings in execution of the decree. 

In order to give effect to the preliminary decrees granted by 
the Order in Council of July, 1928, the Courts were under a 
statutory duty to pass the appropriate final decrees before any ques- 
tion as to payment of additional court fees could arise for adjudica- 
tion. In fixing time for payment of the fees, due regard should 
have been paid to the appellant’s right to question the final 
decrees, as to amount or parties or other matters, within go days. 
It is unjust inthe circumstances of this case to exact any addi- 
tional Court fees before due provision has been made by the 
respondents for payment into Court or otherwise of monies payable 
under the final decrees. The Court should settle the amount 
of the additional court fees payable, but it is not permissible under 
the Court Fees Act, 1870, to fixany time for the payment of 
such a fee. 

L. De Gruyther, K. C., and J. M. Parikh, for the Respon- 
dents :—-The order dismissing the appellant’s suit for failure to 
pay the additional court fee due was right. Whether the first 
paragraph or the second paragraph of section rr of the Act of 
1870 be properly applicable to the present case, the concluding 
words Of the second paragraph “if the additional fee is not paid 
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within such time as the Court shall fix the suit shall be dismissed” P.C. 
are equally applicable to the first. Under whichever paragraph, 1937. 
therefore, the present case falls, there was jurisdiction to dismiss Musammat Vaishno 
the appellants suit in default of payment of the additional Ditti 
court fee. Misana 
, : Ramesbri 
The judgment of their Lordships was delivered by — 
Sir George Rankin: In this case two appeals have been Mee Te: 


consolidated. Both arise out of proceedings which followed 
upon an Order in Council dated 30th July, 1928, made in Appeal 
No. 84 of 1927. They are brought by Musammat Vaishno Ditti, 
` who on roth April, 1923, filed her suit in the Court of the District 
Judge of Peshawar to establish her right to a quarter share in 
the property left by her maternal grandfather Balmokand and 
his widow Musammat Kauran. Balmokand had died in 1906 
leaving a widow and five daughters of whom one (Ramo) died 
Without issue, so that her share accrued to the others equally. The 


widow had died in 1909. 


The suit having succeeded before the District Judge was 
dismissed on appeal by the Judicial Commissioner, but by the 
Order in Council already mentioned the decree of the District 
Judge was restored “subject to the following modifications :— 
(a) that the appellant be granted a decree fora one-fourth share 
of the movable and immovable property and (4) a decree for 
rendition of accounts as from the 23rd day of June, rgro, with 
respect to her share with rents, profits and interest with costs 
here and in the lower Appellate Court.” The family belong to 
the community of Arora Sikhs. The original and substantive 
dispute was between the plaintiff and her mother’s three sisters. 
It turned upon the fact that the plaintiff’s mother Nikko (who 
had died in rg9rt) had been married in the lifetime of her father 
Balmokand. For this reason, it was contended, she took no 
share by inheritance, her sisters being preferential heirs. The 
matter was complicated by: the circumstances that Balmokand’s 
property had devolved upon his widow, that she had made a 
will and that a compromise decree had been obtained in a 
previous suit before the District Judge. For the purposes of the 
first of the two appeals now before the Board it is not necessary 
to say more than that the three daughters of Balmokand— 
Rameshri, Ravelo and Lalomwhose interest it was to exclude the 
plaintiff, were impleaded by her suit. 
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Upon His Majesty’s order being received in India it became 
the duty of the plaintiff to apply to the Court of the Judicial 
Commissioner to enforca it, and the proper order to be made 
wasan order transmitting it to the District Judge to be carried 
out so far as regards costs and delivery ‘of possession by appropriate 
steps under O. XXI, and so far as egards the account by 
appropriate steps under O. XX, rr. 16 and 17 of the Civil 
Procedure Code. The language of rr. r5 and 16 0f O. XLV is 
not well adapted to the case—by no means uncommon—of an 
Order in Council directing a remand or requiring further procee- 
dings to be taken by the Trial Court as such before arriving at 
a final determination of the suit. The effect of the Order in 
Council of 3oth July, 1928, so far as regards the direction for 
accounts was that of a preliminary decree and the same is true 
of the original decree of the District Judge dated roth June, 
1924. Under the Code of 1g08 the proceedings under a 
preliminary decree for accounts to obtain a final decree for money 
are proceedings in the suit and are not proceedings in execution 
in the technical sense of that word as used in the Code. 

On 30th July, 1929, the appellant presented to the Court of 
the Judicial Commissioner an application under O.XLV, r. 15 (2). 
It asked for attachment of certain property, for possession of 
her one-quarter share, for payment of costs and for the taking 
of accounts, ‘The application was meant and was treated as an 
execution application (though it was partly of a different cbaracter), 
and the order of 7th February, 1930,was : “The application is 
made over to the District Judge, Peshawar, foriexecution.” On 8th 
October, 1930, the District Judge directed delivery of possession 
of the immoveables to be given under O, XXI, r. 35 (2), and 
took steps to realise the costs by attachment and to ascertain 
what moveable property existed. He also directed that a commis- 
sioner should take the accounts and report. On 27th June, 1932, 
the commissioner reported that the appellant’s share of rents, 
profits, etc, was Rs, 65,243-4-5. Objections having been filed 
to this report, the Senior Subordinate Judge dealt with them and 
increased the sum due to the appellant to Rs. 71,493-4-5. This he 
did by order dated 17th August, 1932, and on the same date he re- 
corded another order : “Arguments heard. Decree-holder is entitled 
to Rs. 71,493-4-5 vide order on file. Decree-holder to put up prayer 
by 29th and pay balance of court-fee. ’ It appears that the appellant 
had paid court-fee on Rs. 44,250 only, this being the sum at which 
she had yalued herclaim, On 29th August, r932, the matter was 
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adjourned to 20th October and on that date another judicial officer, 
acting as Senior Subordinate Judge, dismissed the appellant’s suit 
with costs by reason that she had not by that time paid the addi- 
tional court-fee. He purpotted to act under the second paragraph 
of section rr of the Court Fees Act (VII of 1870). A formal decree 
was drawn up dismissing the suit with costs and an appeal therefrom 
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P.C. 
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en 


to the Judicial Commissioner was dismissed on 8th April, 1933. Sir George Rankin. 


The appellant obtained from the Judicial Commissioner the usual 
certificate under section r10 of the Code and on this the matter 
comes before the Board as of right. 


Their Lordships are uot of opinion that the order dismissing the 
appellant’s suit can be maintained. Section rr of the Court Fees 
Act is as follows ;— 


“In suits for mesne profits, or for immovable property and 
mesne profits, or for an account, if the profits or amount decreed are 
or is in excess of the profi:s claimed or the amount at which the 
plaintiff valued the relief sought, the decree shall not be executed 
until the difference between the fee actually paid and the fee which 
would have been payable had the suit comprised the whole of the 
profits or amounts so decreeid, shall have been paid to the proper 
officer, 


“ Where the amount of mesne profits is left to be ascertained in 
the course of the execution of the decree, if the profits so ascertained 
exceed the profits claimed, the further execution of the decree shall 
be stayed until the difference between the fee actually paid and the 
fee which would have been’ payable had the suit comprised the 
whole of the profits so ascertained, is paid. If the additional fee is 
not paid within such time as the Court shall. fix, the suit shall be 
dismissed. ” 


Upon this” it séems cled: that in cases within the first paragraph 
non- payment of the balance of court-fee merely postpones the date 
on which the decree can belexecuted, while the second paragraph is 
only applicable “ where the amount of mesne profits is left to be 
ascertained in the course of: the execution of the decree.” Both 
Courts in India considered'that the present case fell within the 
second paragraph, but the account directed by the Order in Council 
was not an account of mesne profits nor was it so described. It 
involved among other things an account of the sums received from 
a money-lending business. Moreover the amount due to the plaintiff 
thereon was not “ left to be ascertained in the course of the execu- 
tion of the decree" a phrase which is explained by sections 196 and 
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197 of the Code of 1859 [cf. sections 47, 211, 212 of the Code of 


1882, Ramgulam Sahu v. Chintaman Singh (1). Accordingly the 


second paragraph of section tr gave po jurisdiction to dismiss the 
appellanv’s suit and before the Board this was not contested, It 
was argued, however, that the concluding sentence of the section 
applied to the cases mentioned in the first paragraph as well as to 
those governed by the second. This argument is contrary to 
Ferianan Chetti v. Nagappa Mudaliar (2) and was rejected by Sir 
Lawrence Jenkins C. J. and Coxe J. in Ganesh Chandra Mandal v. 
Promotho Nath Ganguli (3). A reference to the Act as printed by 
the Government printers and published in 1871 confirms this opi- 
nion, the sentence appearing as a part of the second parapraph. 
Their Lordships, agreeing with these decisions, are of the opinion 
that the learned Subordinate Judge had no jurisdiction to make 
the order complained of. They are further of opinion that on the 
merits of the case the order wasan improper one. That a suit in 
which the plaintiff had already established her right to Rs, 71,493 
and paid court-fee on Rs. 44,250 should be dismissed for default in 
payment to Government of some 302 rupees is a result which may 
be tolerated as u/tima ratio if it be the consequence of contumacy 
or wilful and persistent disregard of the rights of the defendants. 
But the order in the present case was made in no such circum- 
stances—indeed with a minimum of circumspection and no warning. 
The order of 17th August, 1932, even if it limited a time of pay-’ 
ment (which is not clear) was nota peremptory order and on the 
2aoth August the adjournment to zoth October was not a second 
order limiting atima for payment. Atnotime was there in exis- 
tence an order fixing the amount and limiting a time for payment 
still less was. there a peremptory order on the footing that the 
plaintiff was in default. The statute does not forbid the Court to 
extend time for payment or require the Court to act unreasonably. 
Their Lordships are wholly unable to regard the order as a reason- 
able one and on this ground also consider that it cannot be allowed 
to stand, i 

The second matter raised by this consolidated appeal comes 
before the Board by special leave granted by Orderin Council 
dated 25th July, 1934. . The appellant’s purpose in this part of her 
appeal is to establish that two persons called Manmohan Singh and 
Sardar Kirpal Singh (sons of one Ganga Singh) are personally 


(1) (1925) I. L. R. 5 Pat. 361 (388), 
(2) (1906) I, L, R, go Mad. 32. 
(3) (1gtt) 1 L C, 73. 
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liable to her for the sums due asa result of the account directed Bees 
by the Order in Council dated 3oth July, 1928, and for the costs 1937. 
pee 


thereby awarde J. Musammat Valshno 


It may here be explained that in rgst Ganga Singh was an 
appointed guardian of the property of Ravelo and Lalo under the Manani 
Guardian and Wards Act (VIII of 1890). He died in 1916 and on pa 
2oth February, 1917, the District Judge appointed his sons Man- $$” George Rankin, 
mohan and Kirpal as joint guardians in his stead. Musammat 
Lalo having died on 3oth July, 1925, leaving two minor sons, 

Kirpal was on roth October, 1925, allowed by the District Judge to 
retire from the office of guardian, leaving Manmohan to act singly. 

-Musammat Ravelo came of age in 1929 andin that year Mın- 
mohan’s guardianship of Lalo’s sons would appear to have been 
terminated. So far as appears both Manmohan and Kirpal are in 
a position to cliim that accounts have been rendered by them and 
passed by the District Judge under the Act of 1899. Both attended 
before the commissioner on the taking of accounts in the present 
case, 


It is necessary on this part of the case to review the history 

of the appellant’s suit. Her original plaint of roth April, 1923, 
claimed a declaration only, and this having been held improper, 
she filed an amended plaint on 26th November, 1923. By this 
“Manmohan and Kirpal were mentioned only as guardians of the 
minor defendants Lalo and Ravelo, but on 20t) December, 1923, 

an order was obtained making them defendants and they filed a 
written statement as such on 24th January, 1924. The plaint 
claimed that they should account as having been trustees of the 
property of Balmokand, and this they disputed, saying that they 
were guardians only and liable to accourt only as such. Issue 

No. 4 was framed : “Whether suit for account lies and if so against 

whom ?” The District Judge in bis judgment (roth June, 1924) 

answered this issue as follows : “Issue No. 4. All the incoms 

was distributed betw een the defendants and I don’t see any reason 

that the plaintiff should be deprived of bringing her suit against 

any of them. They are: equally responsible and I hold that the 

plaintiff is entitled tə bring a suit for rendition of accounts as 

against all the defendants.” The decree as drawn up and signed z 

by the learned Judge did not mention the names of Manmohan 

or Kirpal as among the defendants, and the ordering portion was 

“that the plaintif is granted a decree for one-fourth share of the 

immoveable property and a decree fcr rendition of accounts with 
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P C, respect to her share.” From this decree an appeal was taken to 

1937 the Cout of the Judicial Commissioner by the three daughters 
Musammat Vaishno of Balmokand in which the plairtif was the sole respondent. 
Ditti On 26th August, 1925, the Judicial Commissioner’s Court allowed 

As eat the appeal and dismissed the suit with costs, Application for a 
Rameshri. certificate that the case was fit to be tiken on appeal to His 

Sir George Rankin. Majesty was made by the plaintif on 15th November, 1925, by 
— a petitton headed: “Mussammat Vaishno Ditti, wife of Surjan 


Singh versus Mussammat Rameshri, wife of Manmohan Singh, and 

others”, and a cerlificate was duly given in August, 1926, intituled 

in like manner. The plaintiff by her Case named and asked 

decree against Manmohan and Kirpal as well as the daughters of 

Balmokand, The respondents’ Case was lodged on behalf of the 

daugbters and of Kirpal, but not Manmohan. The judgment of 

the Board in July, 1928, was in no way directed to the question 

ofthe presence, the character, or the liability of either Kirpal 

or Manmohan, but when the Registrar came to draw up the Order 

in Council be found that there wasa dispute as to the parties to 

the appeal. To resolve this, as their Lordships would expect, he 

took the most careful steps, At the joint request of the solicitors 

on each side he cabled to the Judicial Commissioner for a certi- 

" ficate showing the names of the parties to the appeal at the date 

; of the order admitting the appeal (roth Novemher, 1926), A 
certificate was in due course received dated 16th November, 1928, 
stating that the respondents to the appeal were Rameswari Ravelo 
and the two minor sons of Lalc—who had died while the appeal 
was pending before the Judicial Commissioner’s Couit—the three 
minors being under the guardianship of Manmohan and Kirpal. 
This certificate was not given without hearing the parties. The Judi- 
cial Commissioner had before him learned counsel for the plaintiff- 
appellant who admitted that Manmohan and Kirpal were not par- 
ties to the Privy Council Appeal in their personal capacity but 
only as guardians of certain minors. The Order in Council was 
finally issued accordingly and no application to vary it was mide 
till 1934 when special leave to bring the present appeal was asked 
from the Board, On 18th July, 1932, however, it app2ars that the 
Subordinate Judge as the Trial Court was asked to amend the 
decree of the District Judge dated roth June, 1924, by adding - 
the names of Manmohan and Kirpal as defendants liable thereon. . 
This he refused on 27th October, 1932, and on 8th April, 1933, 
the Judisial Commissioner dismissed the appellant’s application 
in revision to have that order reversed. From this decision special 
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` leave to appeal has been given by His Majesty in Couuéil, though 
no certificate was applied for in India. - ` 
Their Lordships are by no means satisfied from the judgment 
of the District Judge (toth June, 1924) on the fourth issue that 
he intended to hold Manmohan and Kirpal personally liable 
to the plaintiff, and itis plain that he signed a formal decree 
which had no such effect. Indeej it would rather appear that 
he understood the contention of the defence to be that the 
major defendant only could be mdde liable, and that the rejection 
of this conclusion was allthat he had in mind. This may‘ have 
been a sad misapprehension, but to correct it an appeal was 
necessary, Neither Manmohan nor Kirpal was made ‘party to 
the appeal in the Court: of the Judicial Commissionsr, and no 
mention of either is to be found inthe grounds of appeal or 
other proceedings to obtain a certificate under section rro of 
the Code. The appellants solicitors in England and counsel in 
India acquiesced inthe view embodied inthe Judicial Commis- 
sioner’s certificate of 16th November, 1928. Had they been 
minded to challenge it, it was open to them, and it was their 
duty to make formal application to the Board in that behalf and 
for directions if necessary as, to the taking of evidence. In 
their Lordships’ opinion, ibis out of the question that they should 
now permit the personal liability of these two parties to be 
reagitated—a course which would involve recasting the decree 
of the District Judge and either rehearing the appeals that ensued 
thereon or providing for new appeals to Le now brought. The 
condition of the record jin this case is certainly lamentable, and 
there cin be no defence ‘of the lax practice whereby the names 
of parties are not fully and properly entered in important docu- 
ments such as decrees an} orders admitting appeals. But parties 
have the remedy in their own hands if the Court fails to draw up 
orders properly and should apply at once to have them put right. 
The matter must now rest upon the terms of the Order in council 
- of 30th July, 1928. In 19137 it is too late to bring under liability 
persons who had escaped in 1924 and who have not been parties to 
the subsequent proceedings. ` 
On this view their Lordships find it unnecessary to discuss 
any further difficulties of prccedure ‘which may confront the 
appellant in asking the Board to reverse the decision of the Trial 
Judge refusing to amend the decree of roth June, 1924. Her 
case isin no way advanced by the fact that in spite of the terms 
- of the Order in Council she sought to obtain relief thereunder 
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PC against Manmohan and Kirpal. The respondents in their case 

er, complain that the appellant in obtaining special leave failed to 

Musammat Vaishno disclose important facts and ask that upon this ground the appeal 

itti should be dismissed, but as their. Lordships did not call upon 

ea ek the respondents’ counsel to argue this branch of the case 
Rameshrl. 


their complaint has not been established, and their Lordships 
Sir George Rankin, QO not treat the appellant or her advisers as in fault on this 
oie account. 

Their Lordships regret, however, to find themselves obliged 
to complain of the case lodged on behalf of the appellant, which 
enters at length into matters of accounting and contains charges 
and injurious suggestions against the respondents and against 
officials of the Courts in India. It is extravagant in length and 
displays a poor appreciation of what is required by the rules of 
the Board or likely to be useful for the decision of the appeal. 
Conciseness ia not always attained, but in this instance it is not 
aimed at, the sense of relevance being impaired by an undue 
spirit of contention. The paperbook, moreover, contains many 
documents of no possible utility to the hearing of the 
appeal. Their Lordships are not Satisfied with the explanation 
given at the bar, and they find it necessary to take account 
of these matters in deciding upon the order as to the costs of 
this appeal. 

In their Lordships’ view this consolidated appeal must be 
altogether dismissed as against the respondents Manmohan Singh 
and Sirdar Kirpal Singh. As against the remaining respondents, 
Musammat Rameshri, Musammat Ravelo and the two sons of 
Musammat Lalo (deceased), the appeal should be allowed so far as 
regards the order and decree of zoth October, 1932, dismissing the 
suit and the order of the Court of the Judicial Commissioner dated 
8th April, 1933, in effirmance thereof. These should be set aside 
and there should be a direction that the Trial Court do proceed to 
pass a final decree on the basis of the decision of the Subordinate 
Judge dated 17th August, 1932, upon the objections to the commis- 
sioner’s report, it being open to any party to object to such decision _ 
by appeal from the final decree. Save as aforesaid, this consolidated 
appeal should be dismissed. Their Lordships will humbly advise 
His Majesty accordingly. 

As the appellant has succeeded in setting aside the dismissal 
of her suit she would ordinarily have been entitled to some 
costs of this appeal, but in view of the costs which 
her advisers haye unnecessarily occasioned to the respon 
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dents and of the breach of rules involved, their Lordships will 


make no order as to there costs. The appellant, however, will 
get from the respondents, other than Manmohan and Kirpal, 
her costs of the appeal to the Judicial Commissioners Court 
against the Subordinate Judge’s order of 2oth October, 1932, 
dismissing her suit. The final decree to be passed by the 
Trial Court will deal with all questions of costs outstanding in 
that Court. i 


Hy, S. L. Polak & Co: Solicitors for the Appellant. 
Stanley, Johnson & Allen: Solicitors for the Respondents. 
ROG Consolidated Atpeal against Manmohan 
Singh and Sirdar Kirtal Singh 


dismissed, and allowed as against 
other resbondents. 


APPELLATE CRIMINAL. 
Before Mr. Justice R. E. Jack. 


MAHARAJA BIR BIKRAM KISHORE 
MANIKYA BAHADUR 


v. 


THE EMPEROR* ` - 


Code of Criminal Procedure (Act V af 1598), Sections 517, 520—Order under 


Section 517, if appealable. 

An order under Section 517 of the-Code of Criminal Procedure confiscating 
an amount to Government, which, was found at the time of arrest on the person 
of a man subsequently convicted of a dacoity, is appealable under section 520 
of the Code. 


Banuruddin Biswas v. Gani Mia Sawdagar (1) and Ramphal Tatwa v. 
Fasodia Malain (2) referred to. ' 


*Criminal Admitted Appeal No. 834 of 1936, against the oider of S. N. Sen, 
Esq , Assistant Sessions Judge of Tipperah, dated the 19th August, 1936. 


(G) (1938) 40 C. W. N. 287. (2) (1936) 40 C, W. N. 862. 
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Appeal by the owners of the property stolen in the dacoity 
claiming that the amount should be paid to them as the circums- 
tances show that it was money stolen in the dacoity or received by 
sale of articles stolen therein. > 


Order under section 517 (1) Cr. P. C. directing confiscation of 
a sum of Re. 1899-5 as. claimed by the appellant. 
The material facts will appear from the judgment. 


Messrs. Suresh Chandra Talugdar and Ajit Kumar Dutt for 
the Appellant. 


‘Mr, Nirmal Chandra Das Gupta for the Crown. 
C. A. V, 


The judgment of the Court was as follows :— 


Jack, J. :—The petitioner appeals against an order passed by 
the Assistant Sessions Judge of Tippera under section 517 of the 
Code of Criminal Procedure in connection with a sum of 
Rs. 1299-5 as. found at the time of his arrest on the person of a man 
who was subsequently convicted of a dacoity and under suspicious 
circumstances. In thé dacoity Rs, 887-14-3 in cash was stolen 
as well as jewellery and other articles worth Re. 1377-10 as. 


This application (.ppeal?) is against the order under section 517 
of the Code of Criminal Procedure confiscating the entire amount 
to Government It is on behalf of the owners of tke property 
stolen in the’ dacoity claiming that the amount should Le paid to 
them inasmuch as the circumstances show that it was money stolen 
in the dacoity or received by sale of articles ttolen therein. 


There was a preliminary point raised that the ‘order under 
section 517 was not appealable but I hold th:t an appeal lay under 
section 520 of the Code of Criminal Procedure. In this connection 
the cases of Banuruddin Biswas v. Gani Mia Sawdagar (1) and 
Ramphal Tatwa v. Jasodia Malain (a) have been referred to. 


The learned Assistant Sessions Judge in disposing of an appli- 
cation for refund of the money to the petitioner appears to hava 
been influenced by entries on a slip of paper which were not 
evidence inasmuch as they were not proved, and there appears 
to be no evidence that the slip was found (as the learned Judge 
asserts) in possession of the accused, nor is it clear that it shows 
the receipt of Rs. 6000 and the disposal of all but Rs. 1709, or 
that it was on account of the pruceeds of several dacoities. 


(1) (1935) 40 C. W. N. 287. 
(2) (1936) 40 C. W. N. 862. 
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In these circumstances I think this case should go back for 
further enquiry. The order under section 517 of the Code of 
Criminal Procedure is set -aside and the matter is referred back 
to the Sessions Judge who should pass an order for disposal of 
the money after proper judicial consideration. If the circumstances 
show that the money or any part of it mutt have been the proceeds 
of this dacoity, this amount should be given to the owners of the 
stolen property. 


P. R Appeal allowed + Case sent back. 
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CIVIL. REVISION. 


Before Mr. Justice Mt. C. Ghese aud Mr. Justice 
B. K, Mukherjea, 


AHINATH GANGULY 
v. 


NEPAL CHANDRA GHOSE AND OTHERS.* 


Civil Procedure Code (Act V of 1908), Secs. 63,77, O XXI, R. 7a~ Rival 
decree-holders—Sale by a Court executing one of such decrees and allowing 
set off for the whole amount—Sale, tf valid—Application for rateable 
distribution, to be made before which Court~—Exercise of right to compel 
decree-holder puschaser to deposit money in cash— Condition precedent— 

- Delay in making such application, effect of. 


Por Mukherjea, F -—When more than one decree-holder applies for execu- 
tion, the amount due on the decree A to the decree-holder purchaser is the amount 
to which ho would be entitled on a rateable distribution under Section 73 


. When however there is no application before the Court which holds the 
sale and the Court allowed a set off for the whole amount it is_ protected under 
Section 63, Sub section 2 of the Civil Procedure Code, 


Shidappa Laxmanna Agasar yv Gurusangaya Akhandaya Hiremath (1) 
followed. ý 


*Ciyit Revision Case No. 1585 of 193%, agalost the decision of J K. Bose, 
Esq., Additional Subordinate Judge, and Court, 24-Pergenas, m Execution 
Case No. 39 of 1935, dated the 16th & 17th of September, 1935- 

(1) (1930) I. L. R. 55 Bom 473. 
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It is not enough for a rival decree-holder to make an application for 
rateable distribution after the sale was held and before the entire purchase 
money was paid down. The Court holding the sale must be the Court also 
who was called upon to make rateable distribution and the existence of circums- 
tances specified in Section 73 area condition precedent to the rival decree- 
holders having aright to compel the decree-holder purchaser to deposit money 
in cash, 

The proper procedure in cases of this type has been indicated in the case of 
Nilkanta Roy v. Gosto Behari Chatterjee (1). 

Per M. C. Ghose, $ —A rival decree-holder when he makes an application 
for a rateable distribution not in due time but ata very late stage should 
suffer for his own neghgence and if the Court under those circumstances 
rejects his prayer to postpone the same or his prayer not to allow set off to 
the executing decree-ho'der, it canrot be said that the action of the Court 
is illegal. f 

Application under Section 175 of the Code of Civil Procedure 
by a rival Decree-holder. 

Tbe material facts will appear from the judgment. 

Messrs. Chandra Sekhar Sen and Apurba Charan Mukherji 
for the Petitioner. 
~ Mr. Sanat Kumar Chatterjee fcr the Opposite Party. 

Mr. A. Quasem for the Deputy Registrar. 

CAV 

The judgments of the Court were as follows :— 

B. K. Mukherjea, J. :—The fact of this case lie within a 
short compass and are for the most part undisputed. The peti- 
tioner obtained a decree for a large amount of money against 
13 persons who have been made opposite parties Nos, 2to 14 
inthis Rule. The decree was executed in Execution Case No. 13 
of 1935 in the Court of the Third Subordinate Judge at Alipur 
and on the 28th March 1535 one plot of land at Baranagore and 
three house properties at Benares were attached. The opposite 
party No. 1 happens to be a decree holder against nine of the 
identical judgment-debtors, namely, opposite parties Nos. 2 to 6 
and rz to 14 and he executed his decree in Execution Case No. 39 
of 1935 of the Court of the Second Additional Subordinate 
Judge at Alipore. In the execution case some properties were 
attached on the 28th May 1935 and the one common property 
which was attached by both the creditors is the one plot of land at 
Baranagore. The sale in execution case Nc. 39 of 1935 was held 
on the 16th September 1935 and on that day it appears that the 
petitioner made an application before the Second Addttional 
Subordinate Judge and his prayers were of a two-fold character, 

{ ) (1919) LL. R. 46 Cale. 64; 27 C. L. J. 145. 


`~ 


Vor. LXV.) nica COURT: 


In the first pla ce, he prayed that as under section 63 of the 
Civil Procedure Code the proper Court to hold the sale was the 
Third Subordinate Judge at Alipore, the records of the Execution 
Case No. 39 of 1935 should be sent to that Court, “In the alterna- 
tive, he prayed that, the deciee-helden’s prayer for set off should not 
be allowed. The learned Subordinate Judge rejected both these 
prayers by two orders remarking that the petitioner had ample 
opportunity of moving in this matter beforehand and he had no 
justification for waiting till the actual date of the sale. 


It is against these orders that the present Rule has been 
obtained and Mr. Chandra Sekhar Sen who appears in support of 
the Rule bas put forward one point only, namely, that the prayer 
of his client for disallowing tet off to the opposite party No. r 
should have been allowed. He argues that if the opposite party 
No, 1 was compelled to payi l cash money he could have applied 
for rateable distribution under section 73 oftbe Civil Procedure 
Code and could have got a substantial portion of the mong for 
wbich the properties were sold, 


Now, the application for set off is regulated by order XXI, rule 
72 of the Civil Procedure Code and sub-section (2) expressly 
makes it subject to the provisions of section 73 of the Civil Pro- 
cedure Code. If, therefore, more than one decree-holder applies for 
execution the amount due on the decree to the decree-holder pur- 
chaser is the amount to which' he would be entitled on a rateable 
distribution under section’ 73. But if there is no application before 
the Court which holds the sale and the Court allows a set oft for the 
whole amount, the sale is undoubtedly protected under section 63 
sub-section (2) of the Civil Procedure Code [Vide Shidappa Lax- 
manna Agasar yv. Gurusangaya Akhandaya Hiremath, (1)). It is 
not enough to say that he would make an application for rate- 
able distribution after the sale was held and before the entire 
purchase money was paid down. The Court holding the sale 
must be the Court also who was called uponto make rateable dis- 
tribution and the existence of circumstances specified in section 
73.are a condition precedent to the rival decree-holders having 
a right to compel the decreetholder purchaser to deposit money 
in cash. 

Under the circumstances of this case, as the sale is valid and 
Mr. Sen has not impeached it as invalid in any way the proper 
procedure has been indicated in cases of this Court of which the 


a) (1930) J. L. R. 55 Bom. 473. 
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case of Nilkanta Rai v. Gosto Behari Chatterjee (1) may be 
taken as a type. The executing Court in the circumstances adop- 
ted the sale held by another Court even though it was in contra- 
vention of the provisions of section 63 and it has a right to call 
upon for the surplus sale proceeds in a proper way. As we are 
informed that in this case the property was knocked down for 
Rs, 200 only and the decretal amount amounted to over Rs, 93,000, 
there can be no question of any surplus left after the set off is 
allowed by the Court. We are, therefore, unable to give any 
relief to the petitioner under the circumstances of this case as the 
sale cannot be impeached in view of sub-section (2) of section 63 
which was introduced by the amending Act of 1908. 

The Rule is, accordingly, discharged with costs—one gold 
mobur. 

M, C. Ghose, J: The petitioner attached the property in 
suit along with certain properties in Benares in March, 1935. 
But apparently he took no steps to bring the property in suit to 
sale. The opposite party No. r who hada decree against some 
of the judgment- debtors attached the property in suit along with 
five other proper ties and brought them to sale on the 16th Septem- 
ber, 1933. It was not until the date of the sale that the petitioner 
applied to the Court of the Second Subordinate Judge to postpone 
the sale or, in the alternative, not to allow set off to opposite 
party No.1. The Court in its discretion rejected both the prayers 
and held the sale and allowed the set off. It cannot be said that 
the action of the Court was illegal. If the petitioner had in due 
time applied to the Court for a rateable distribution he might 
have got a rateable share of the sum of Rs.'225 for which the 
property in suit was sold. Butashe did not apply in time and 
as he had taken no steps to bring the property to gale, he suffers 
now for his own negligence. I agree with my learned brother that 
the Rule should be discharged, ; ° 


PR Rule discharged, 


U) (1917) 1. L, R. 46 Calc. 64; 27C. L. J. 145. 
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Before Mr. Justice S. K. Ghose and Mr, Justice 
D. C. Patterson, 


KARTIC CHANDRA MUKHERJEE 
v. 


BATAKRISHNA ROY AND OTHERS.* 


Application for execution—Decree subsequently modified bya compromise— 
Limitation to run from what date—Code of Civil Procedure (Act V of 1908), 
section 48(1) (b)- Consideration for compromise—Indian Limitation Act 
(Act IX of 1908), section 6—Limittation provided for in some other Act— 
Such special limitation, if affected by section 6 or section 7 of the Indian 
Limitation Act. 


A suit for accounts was decreed on the 16th September, 1916, by the 
Subordinate Judge of Purulia and the decree was modified on appeal on the 6th 
December, 1920, by the High Court at Patna. After two execution proceedings 
at Dhanbad, the third execution case was transferred to Asansole and was 
executed on the 23rd March, 1925. An objection under section 47 of the Code of 
Civil Procedure was taken, which was dismissed on the 7th August, 1925. An 
appeal was preferred against that tothe High Court, which was also dismissed 
on the asth July, 1927. Thereafter an application for leave to appeal to His 
Majesty in Council was filed, 


While this application was pending a compromise was arrlved at between the 
judgment-debtor and the decree-holders on the sth December, 1927. By this 
compromise the decretal amount was splitup amongst the decree-holders and 
the arrangement under the compromise was that in default of payment of two 
consecutive instalments execution would proceed for the whole of the instalments 
due and some immoveable properties were ‘given as security. On this, an order 
was made and drawn up in the form of a decree on the zoth of February, 1928. 


Thereafter on the petition of the decree-holders an adjustment of the decree 
of the 20th February, 1928, was recorded by the Subordinate Judge of Purulia on 
the 1st May, 1934. The decree was sent for execution to the Subordinate Judge 
at Alipore on the 15th May, 1934, Ona the 13th June, 1934, the decree-holders 
applied for execution of the decree of the Subordinate Judge, Purulia as adjusted 
by the High Court on the 20th February, 1928. An objection was filed under 
section 47 of the Code of Civil Procedure alleging that the application for execu- 
tion was barred by limitation : 


Held, that the order of the High Court which was made on the 20th February, 
1928 and included In the application for execution was in the nature of a 
subsequent order made by a competent Court under section 48(1) {b} of the Code 


*Appeal from Original Order No. 422 of 193%, against the order of Dhirendra 
Nath Guha, Esq., Subordinate Judge of a4-Parganas, dated the 15th of May, 1935 
in Misc, Case No, 125 of 1934. 
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of Civil Procedure. The parties had by their agreement substituted the decree ag 
modified by the petition of compromise for the original decree and it was compe- 
tent for the decree-holders to apply for execution of the decree which was not 
barred. l x 

D. S. Apte v. Hanmant Savnur (1); Hriday Mohan Sanyal v. Khagendra 
Nath Sanyal (2); Pisani v. Attorney-General for Gibraltar (3); Sadasiva Fillai 
v. Ramlinga Pillai (4) followed. g 

Raja Kirtyanand v. Raja Prithichand Lal Chowdhury (5) ; Syama Sundari 
Devi v. Sree Raj Gopal Acharya Goswami (6); Gobardhan Das v. Dau Dayal (7); 
Sarada Prosad Ghosh v. Rokey Khatun Bibi (8) distinguished. 

That as the limitation ran from goth February, 1928 the application for 


execution was within time and was not barred under section 48 of the Code of 
Civil Procedure. 


Held further, that the High Court had seisin of the matter when it passed 
the order in 1928 and that the consideration for the compromise was the security 
mentioned therein. 


Rani Hemanta Kumari Devi v. Midnapore Zemindury Company Limited (9) 
and other cases referred to. 


Section 6 of the Limitation Act is expressly limited to cases where limitation 
is prescribed in the First Schedule to the Act and that when limitation is pro- 
vided for in some other Act (e. g. as in section 48 of the Code of Civil Proce- 
dure) outside the provisions of the Limitation Act, such special limitation is 
not affected by section 6 or 7. Hence the decree-holders were not entitled to the 
extended period 

Akshoy Kumar Soor v, Bejoy Chand Mohatap (10) and other cases referred to. 

Appeal by the Judgment-debtor. 

Execution of a decree as modified by compromise between the 
partiese 

The material facts will appear from the judgment. 

Dr, Rathabinode Pal and Mr. Shyamapada Majumdar for the 
Appellant. 

Messrs. Brojolal Chakravarty and Hariprasanna Mukerji for the 
Respondents. 

C, A. V. 

The judgments of the Court were as follows :— 

S. K. Ghose, J. :—This is an appeal by one Kartic Chandra 
Mukherjee, a judgment -debtor in an execution proceeding and it 
raises a question of limitation. There was a suit for accounts 

(1) (1925) I. L. R. 49 Bom. 695. (2) (1929) I. L. R s7 Cale. 789. 

(3) (1874) L. R. 5 P. C. 516. 

(4) (1875) L. R. 21. A. 219 (233) ; 15 B. L. R. 383. 

(5) (1932) 57 C. L; J. 275 ; 37 C. W. N. 548. 

(6) (1922) 27 C. W. N. XLII. (7) (1932) I. L. R. 54 All. 573. 

(8) (1935) 39 C. W. N. 1036. 

(9) (1919) L. R. 46 I. A. 240 ; I. L. R. 47 Cale, 485 ; 31 C. L. J 293. 

(to) (1902) I L, R. 29 Cale, 813. 
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being Title Suit No. 198 of rot inthe Court of the Subordinate 
Judge of Purulia and it was decreed on the 16th September, 1916 
against one Mukund Lal Laik, The decree was modified by the 
High Cout at Patna on the 6th December, 1920 Jn-1921 the 
judgment-debtor died leaving a widow Jugol Kishori. There 
were two executions at Dhanbad. A third execution case was 
transfered to Asansole and executed there on the 23rd March, 
1925. Upon an objection under Section 47 of the Code of 
Civil Procedure there was a Misc. Case No. 4g of 1925 and it 
was dismissed by the Asansole Court on the qth Augusf, r¢25. 
Then there was an appeal to this Court being Mite. Appeal 
No. 361 of 1925 and it was dismissed by Page and Graham JJ. on 
the 25th July, 1927. Thereafter an application for leave to appeal 
to his Majesty in Council was filed. While it was pending before a 
Bench presided over by the Chief Justice and C, C. Ghose, J. a 
compromise was arrived at between the judgment-debtor Jugol 
Kishori on the one hand and the decree-holders Nos. x and 2 on 
the other, the decree-holder No. 3 being respondent No. 3 not 
appearing. The compromise petition was filed on the 5th Decem- 
ber, 1977. It will be relevant to mention the following terms of 
the compromise. The decretal amount was split up and two- 
thirds was taken to represent the share of respondents Nos, x 
and 2 ( who are the present respondents in this appeal, ) and one- 
third was taken to repicscnt the share cf respondent No. 3. The 
arrangement was that the appellant Jugol Kishori would pay the 
amount in certain instalments. Clause 5 of the compromise runs 
as follows : “That if default is made in respect of two consecutive 
instalments payable to respondents Nos. 1 and 2 or respondent No, 
3, execution will proceed for the whole of the instalments due t> 
respondents Nos, x and 2 or respondent No. 3 as the case may be.” 
It was further provided that the appeal to His Majesty in Council 
would not be proceeded with further, that the Execution Case No. 
58 of 1925 pending in the Asansole Court would stand dismissed, 
and that certain properties described in Schedule A and situated 
in Behala in the District of 24-Parganas had been accepted by 
the respondents Nos. rı and 2 as security, It was also stated 
that the compromise was beneficial to the minor respondent 
No. 1 and lastly in clause 12 it was stated “that the terms had’ been 
explained to’ and approved of by the appellant and the said terms 
had been settled in behalf of the appellant by her grandson 
Kartic Chandra Mukherjze who had authority from her to compro- 
mise the case.” It may be added that this Kartic Chandra 
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Mukherjee is now the appellant in this appeal Upon these terms 
the prayer in the compromise petition was, first, that the Privy 
Council Appeal might be disposed of in terms of the petition and 


“secondly, that leave be given to record the said compromise in 


behalf of the respondent No. 2 who was the guardian of the 
minor respondent No. 1. In accordance with these prayers an 
order was made and drawn up in the form of a decree on the 
goth February, 1928. The material question in this appeal will 
be whether time should run against the decree-holders as from 
the 2oth February, 1928 or as from the 6th December, 1920. 


To proceed with the history of this litigation. On the rst 
August, 1928, the judgment-debtor Jugol Kishori executed a 
deed of gift in favour of the present appellant and two others. 
Jugol Kishori died and upon a certificate of non-satisfaction be- 
ing taken in the Purulia Court execution was transferred to 
Alipore Court on the 28th August, 1930, the execution case there 
being numbered as Execution Case No. 240 of 1930. The 
execution petition Ex. C which is printed at pages 6 and 7, part II 
of the paper book gives the date and number of suit as “Title 
Suit No. 198 of rorr as adjusted by P. C. A, No. 38 of 1927 
decided on the zoth February, 1928.” The judgment-debtors 
are Gopi Bala Debi and Indumati Debi, the two daughters of 
Jugol Kishori. At the time the appellant Kartic Chandra 
Mukherjee was not mentioned. The year andthe date of the 
decree are given “as T. S. No. 1¢8 of 1911 as adjusted by 
P. C. A. No. 38 of 1927 dated the 2oth February, 1928.” That 
execution was sought as from the date of the so called adjustment on 
the zoth February, 1928, would further appear from columns 7 and 
to of the petition wherein it was mentioned that there had been 
default in payment of the instalments due in June and September 
quarter of 1928 and the whole of the remaining instalments had 
thus become due. Upon the objection of the aforesaid two ladies 
Misc. Case No. 23 of 1931 was started and it was dismissed on 
the 13th July, 1932. There was an appeal, namely, M. A. No. 39r 
of 1932 and it was disposed of by the High Court on the 17th 
May, 1935. It will be useful to state here that in this objection 
there was no question raised that the decree of the 2oth February, 
1928, was in any respect invalid. The present appellant Kartic 
filed a claim under Order XXI rule 58 of the Code of Civil 
Procedure but it was dismissed for having been filed too late. 
He thereupon filed T, S. No. rsx of 1933 onthe 29th July, 1933. 
But onthe 7th December, 1934, he hai the suit withirawo on 
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his petition. The Execution Case No. 240 of 1930 which had 
been pending at Alipore was dismissed for default on the ryth 
January, 1934. Thereupon proceedings took place which have 
given rise to the present appeal. On the 13th June, 1934 there 
was an application for execution filed against Kartic Chandra and 
others and on the petition of the decree-holders an adjustment 
of the decree of the aoth February, 1928, was recorded by the 
Purulia Court on the rst May, 1934. The decree was sent for 
execution to the and Court of the Subordinate Judge at Alipore 
on the rsth May, 1934. Onthe 13th June, 1934, the present 
Execution Case No. 106 of 1934 was started at Alipore. The 
petition for execution which is printed at pages 22-24 of the paper 
book shows that the execution was being sought against Kartic 
Chandra Mukherjee and others as judgment-debtors in respect of 
the same decree which was mentioned in the previous Execution 
Case No, 240 of 1930, namely “T. S. No. 198 of 1911 of the 
Court of the Subordinate Judge of Purulia as adjusted by P. C. 
A. No, 33 of 1927 decided by the High Court on the 2oth 
February, 1928.” Onthe 7th December, 1934, Kartic Chandra 
Mukherjee filed an objection to the execution stating certain 
grounds including limitation but, so far as his last point is concerned 
no details were given or facts stated. 

Before the Subordinate Judge one of the points urged was 
that the present execution was upon a certificate of non-satisfac- 
tion issued by the Purulia Court and was therefore incompetent. 
The Subordinate Judge held against it and tbis point has not 
been raised further in this appeal. Then remains the question 
of limitation. Before the Subordinate Judge it was contended that 
the execution was time-barred, the application having been made 
after 12 years from the date of the decree as under section 48 of 
the Code of Civil Procedure. According to the objector, time would 
run from the 6th December, 1920 the date on which the decree of 
the trial Court was modified by the High Court. The Subordinate 
Judge bas taken the view that the decree which was drawn up 
on the zoth February, 1928 by the Calcutta High Court in terms 
of the compromise was in the nature of a subsequent order under 
section 48 (1) (b) He also prcceedsto say that the adjustment 
waa one in the execution proceeding as under Order XXI rule 2 
and he held that limitation should run from the zoth February, 
1928 and so the application for execution was not time-barred. 
There was a further point as to limitation on the ground that 
one of the decree-holders, namely Baidya Nath, was a minor until 
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Civis some time in 1934. The Subordinate Judge held that tbe decree- 
1937. holders were entitled to protection under section 7 of the Limi- 
Kartic Chandra tation Act and in that view also the application was not barred. 
Mukherjee Against that judgment the present appeal has been filed. 
Batakrisbna Roy. So far as the question of limitation under section 43 of the 


Sk Thos, s Code of Civil Prccedure is concerned the point for determination 
f Diet is whether the order of the High Court of the 2oth February, 
1928 can be taken to be a subsequent order as contemplated’ by 
clause (b) sub-section (1). It is conceded by Mr. Chakravarty for 
the respondents that Order 21 rule 2 Civil Procedure Code has no 
application. There is a further point namely whether, apart from 
section 48, it can be said that the decree of the 20th February, 1928 
had been substituted for the old decree for the purposes of execu- 
tion by agreement between the patties. Dr Pal for the appellant has 
contended that the expression “subsequent order” in section 48 (1) 
(b) means an order of the Court which passed the decree. On the: 
second questicn he has contended that the new decree which 
was sought to be executed must have been passed by the same 
Court or the Court exercising the same jurisdiction as the original 
Court and he has suggested that the test is whether a suit to 
enforce an agreement may be brought in either of the Courts. 
Our attention has been directed to certain decided cases in all of 
which, subject to certain diflerences as to details, the material 
facts are very similar. In the case of D. S. Apte v, Hanmant Sav- 
nur (1) there wasa decree made by a Subordinate Judge on the 
28th May, 1903 and a final decree by the High Court on the 8th 
September, 1908. On the gth June, 1911 the same Subordinate 
Judge sitling as an executing Court made an order that.the amount 
should be recovered by instalments and that in case of default 
to pay anyone instalment the whole amount would be recoverable. 
The execution petition was filed on the 21st December, 1921, 
and so the question of limitation arote. It was held that the 
application was not barred. Norman Macleod C. J. said as fol- 
lows :—“With great respect, I cannot see myself why the words, ‘any 
subsequent order’ must be limited as if the words ‘by thé Court 
which passed the decree’ were there. The words ‘any subsequent 
order,’ to my mind, méan any order made by a competent Court.” 
Dr. Pal has contended that the authority-of this decision has 
been weakened by the judgment of the Privy Council in the case of 
of Raja Kirtyanand Singh v. Raja Prithichand Lal Ch:wdhury (2), 


k (1) (i925) L. L. R. 49 Bom. 6o95. 
(a) (1932) 57 C. L. J]. 276 ; 37 C. W. N. 548: 


<y 
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There it was held that the expression “any subsequent order” 
in section 48 (1) (b) means an order in the suit in which the 
«decree is made. All that Dr. Pel can argue is that the view of 
the Bombay High Court in the case of D. S. Agte (1) as mentioned 
above is perhaps too wide. He cannot argue that in the case of Raja 
Kirtyanand (2) the Bombay view has been overruled. Moreover 
in that case their Lordships were dealing with an order which had 
been made ina different suit and it was from that point of view 
that their Lordsh ips Leld that on the true construction of the 
section the subsequent order must be an order made in the suit 
in which the decree was made. In the case of Hriday Mohan 
Sanyal v. Khagendra Nath Sanyal(3) the facts which are almost 
the same as inthe present case were looked at from the point 
of view of an agreement between the parties. There it was held 
that the original decree had been superseded by the compromise 
whic’ was tle reason for distinguishing it from the case of 
Syama Sundari Devi v, Sree Raj Gopal Acharya Goswami (4). 
lt was pointed out that a new arrangement had been entered 
into ani that in the execution case the decree-holder wanted to 
execute the substituted decree. “So the provisions of section 
48 can not bar that application if that applicition is otherwise 
sustainable”. (page 794). Dr. Pal has not contended that this 
decision is wrong, but he has sought to distinguish it on the 
ground that it does not appear that the executing Court there was 
different from the trial Court and that if it was necessary to file 
a suit for the enforcement of the agreement it would vot have 
been in the same Court. Dealing with this question B. B. 
Ghose, J. remarked as follows ;—“But the only question in this 
case is that, if the decree-holder might have brought a separate 
suit on the agreement, can he not ask for relief in execution by 
reason of the agreement entered into between the parties that 
the money should be realised in execution?’ In the judgment 
reference was made tothe case of Pisani v. Attorney-General for 
Gibraltar (5). In that case the Crown instituted a suit for 
declaration that certain properties bad escheated for want of heirs. 
The Attorney-General, finding it not very hopeful to prove want 
of heirs, desired to have it decided which of the defendants was 
entitled to succeed and ultimately the suit was converted into 


(1) (1925) I. L. R. 49 Bom, 695. 

(2) (1932) 57 C. L. J. 276 ; 237 C. W. N. 558. 

(3) (1929) L L R. 57 Cale. 783. {4) (1922) 27 C. W. N XLII. 
(5) (1874) L. R. 5 P, C. 516. 
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-one for decision of title as between certain defendants. This 


was done by agreement and the plaint was accordingly 
amended. It was remarked as follows ;—“It is true that there 
was a deviation from the cursus curiae but Court had jurisdiction 
over the subject, and the assumption of the duty of another 
tribunal is not involved in the question. Departures from ordinary 
practice by consent are of every day cccurrence; but unless 
there is an attempt to give the Court a jurisdiction which it does 
not possess, or something occurs which is such a violent strain 
upon its procedure that it puts it entirely out of its course, so 
that a Court of appeal cannot properly review the decision, such 
departures have never been held to deprive either of the parties 
of the right of appeal.” This view has been adopted in other 
cases, a8 for instance, in the case of Sadasiva Fillai v. Ravilinga 
Piilai (1). Dr. Pal bas therefore rested his contention on this 
that the High Court at the time of making the orders of the 2oth 
August, 1928, had no longer seisin of the matter, M. A. 361 of 
1925 having been disposed of onthe zsth July, 1927. He has 
further pointed out that the security which was given in schedule 
A to the compromise petition was situated within the jurisdiction 
of the Alipore Court. Weare unable to hold that this circums- 
tance afforded a formidable obstacle to the High Court exercising 
its jurisdiction. According to the ordinary procedure the matter 
was still pending before the High Court on account of the applica- ` 
tion for leave to appeal. Therefore practically it was the High 
Court which had seisin of the matter and nothing arising out of 
the application for leave to appeal or out of the miscellaneous 
appeal to the High Court had been ‘remitted back to the lower 
Court. That there were two sepaiate Division Benches, one 
dealing with the miscellaneous appeals and the other dealing with 
applications for leave to appeal before His Majesty in Council, 
makes no difference so far as the jurisdiction of the High Court is 
concerned. With regard to the properties mentioned in Schedule 
A, the decree-holders would have their remedy whether by suit 
or by execution inthe Alipore Court and ultimately in the High 
Court. Dr, Pal has contended that so faras the matter of the 
security in Schedule A is concerned it would be outside the appli- 
cation for leave to appeal and therefore the operative part of the 
decree made by the High Court on the aoth February, 1928 was 
not related to the secmnity. Inthe case of Rani Hemania Kumari 
Debi v. Midnapore Zemindary Company, Limited (2) it was held 


(1) (1875) L. R. al. A. 219 Gad; "5 B. L. R. 383. 
(2) (1919) L. R. 461. A. 240 ; R. 47 Calc. Ias; 31C.L J. 298. 
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that the operative part of the deciee would be properly confined 
to the actual subject-matter of the then existing litigation. But 
whether matters included in a compromise are or are not outside 


the scope of the suit is a question which has to be decided with - 


reference to the circumstances, It has been held that the 
mutual connection with the different paris of the reliefs granted 
by a consent decree is animportant element of consideration in 
each case in deciding ‘whether any portion of the relief is within 
the scope of the suit. No hard and fast rule can be laid down, 
each case being governed: by its own facts. [Godinda Chandra 
Pal v. Dwarka Nath Pal (1)).- It bas also been pointed out 
that facts have got to be looked atin order to decide whether 
matters had been introduced in the suit that donot relate to 
the suit, but where the terms fall within the consideration for 
the adjustment of the matter in dispute, whether they are the 
subject-matter of the suit or not, they have become relited to the 
suitand can be embodied in the decree. [Sashi Bhusan Shaw v. 
Hari Narain Shaw (2)|. Mr. Chakravarty for the respondents has 
suggested that according to the terms of the compromise the 
security mentioned in Schedule A was the consideration for the 
compromise and therefore it was not outside the scope of the order 
which was made by the High Court on the 2oth February, 1928 by 
which the application for leave to appeal was allowed to be with- 
drawn. In the case of Gururao Narasingrao Desai v. Ramchandra 
(3) there was no difficulty, because there a final order for the 
admission of an appeal to His Majesty in Council had already 
been made Ly the High Court and thereafter a compromise was 
sought to be made between the parties. So it was held that the 
High Court had no power even by consent of the parties to 
supersede its first decree. Nor is this a case where there was an 
apparent want of jurisdiction as was contemplated in the case of 


Amalabala Dasi v. Sarat Kumari Dasi (4). Mr. Chakravarty has — 


pointed out that the present objection as to want of jurisdiction on 
the part of the High Court was not raised at any previous stage 
either by the present appellant or by the judgment-debtor in the 
previous execution case. The question turns upon what was the 
intention of the parties. Having regard to the terms of the petition 
of compromise we are of opinion that it was the intention of the 


(1) (1908) I. L. R. 35 Cale. 857;7C.L J. 482 fh 4 , 
(2) G921) I. L. R. 48 Cale. 1059. 

(3) (1932) I. L. R. 57 Bom. 369 

(4) (1931) 54 C. L. J. 593- 
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parties that the application for leave to appeal to His Majesty in 
Council should be withdrawn, that the decretal amount should be 
paid according to the procedure ststed therein to suit the con- 
venience of the parties, and that the consideration for all this com- 
promise was the security which was mentioned in Schedule A. It 
was further the intention of the parties that further default would 
be realised by execution and not by suit. There was also the fact 
which cannot be overlooked that the present appellant was himself 
a prominent partaker in this compromise, though not in the capacity 
of an actual party asa judgment-debtor. 

The case of Sarada Prasad Ghose v, Rokey Khatun Bibi (1) 
takes a different view fromthe case of Hriday Mohan Sanyal v. 
Khagendra Nath Sanyal(2) without actually overruling it. It 
is however possible to distinguish the two cases onthe facts. 
In the case of Sarada Prasad Ghose (1) there was a decree made on 
the 26th July, 1930, and adjustment on compromise on the 13th 
August, 1930 by which it was agreed that the amount would te 
payable by instalments and on default to be realised by execution, 
The last execution was filed at a period which was beyond three 
years from the compromise but within three years from the date of 
the original decree. The question was whether the parties could 
supersede the original decree by agreement. The learned Judges 
took the view that it was not necessary to decide the question, but 
they held that the parties could not extend limitation. Section 48 
of the Code of Civil Procedure however did not apply because 
limitation was provided for either under the Bengal Tenancy Act or 
under Article 182 of the Limitation Act. Lastly there is the 
case of Gobardhan Das v. Dau Dayal(3). That case express- 
ly dissented from the case of Hriday Mohan Sanyal v. 
Khagendra Nath Sanyal (2) and it was followed in the case 
of Sarada Prasad Ghose v. okey Khatun Bibi(1) The facts 
however are not quite the same. There was a decree made 
on the toth February, 1915 and application for execution 
on the 21st March, 1923. In accordance therewith a warrant 
was issued. There was a compromise onthe 29th August, 1933 
according to which the parties agreed to have payments made by 
instalment}. Thereupon the Court made the following order :—~ 
“ Parties have come to a compromise. Warrant may be cancelled. ” 
That was all, On the 16th January, 1928 the decree-holder applied 
for execution. It was held that the application was barred under 


(1) (1935) 39 C. W. N. 1036. (2) (1929) I. L, R. 57 Calc. 789. 
{3) (1932) I. L. R. 54 All. 573. . 


Vor. LXV.] HIGH COURT. 


section 48 of the Code of Civil Procedure. Sulaiman, C. J. pointed 
out (at page 592) that when the compromise was filed the Court 
ordered that the warrant might be cancelled. So there was no 
question of any subsequent order as under section 48(1)(b), At 
page 586 however Sulaiman C. J, proceeds to consider whether the 
original decree can-be altogether superseded by a new arrangement 
and in that connection he differs from the view taken inthe 
case of Hriday Mohan Sanyal v. Khagendra Natik Sanyal (1). 
It seems to us that so far as the present case is concerned 
the Allahabad case is distinguishable. Dr. Pal contends that in the 
present case the High-Court did not make an order as to payment 
under section 48(1) (b). But the order of the 2oth February, 1928 
goes far beyond that in the Allahabad case and, if read along with 
the petition of compromise, it must be taken to be an order direct- 
ing payment of money in accordance with the terms of the petition 
of compromise. Our conclusion therefore is that the order of the 
High Court which was made on the zoth F ebruary, 1928 and which 
was included in the application for execution was in the nature of 
a subsequent order made by a competent Court under section 48(1) 
(b). We therefore think that in any case the parties had by their 
agreement substituted the decree as modified by the petition of 
compromisé for the original decree and, having regard to all the 
circumstances, it was competent for the decree-holders to apply for 
execution of the decree which was not barred. Therefore limitation 
must run as from the 2oth Februiry, 1928, and consequently it 
is within time.. 

The next question is whether the decree-nolders are entitled 
to the benefit of section 7 of the Limitation Act in view of the 
fact that one of them, namely, Baidyanath, was a minor until 
sometime in 1934, Having regard to our decision on the first 
point under section 48 of Code of Civil Procedure this question 
does not arise. Still as it has been argued here as also in the 
lower Court we propose to deal with it. It has been pointed out 
to us that the judgment of this Court dated the 25th July, 
1927 (Vide Ex. A) which is also reported in 32 C. W. N. 192 
binds. the -present appellant to this extent that the respondent 
Batakrishna cannot be held to have been capable of 
giving discharge without the concurrence of the minors within 
section 7 of ‘the Limitation Act. The only question now 
is whether limitation should run according to section 48 of 
the Code of Civil Procedure or whether the decree-holders res- 
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pondents are entitled to an extended period under section 7 of 
the Limitation Act. Our attention has been directed to -certain 
cases decided by the defferent High Courts: Girija Nath Roy 
Bahadur v. Patani Bibes (1), Akshoy Kumar Soor vy. Bejoy Chand 
Mohatap (2) ; Moro Sadashiv v. Visaji Raghunath (3); Prem Nath 
Tiwari vy. Chatarpal Man Tiwari (4); Ram Krishna Vithal 
Kulkarni v. Ram Chandra Dattatraya Garwara (5) and R, Ramana 
Reddi v, R. Babu Reddi (6). All these cases agree in holding 
that section 6 of the Limitation Act is expressly limited to cases 
where limitation is prescribed in the first schedule to the Act, 
and that when limitation is provided for in some Act outside 
the provisions of the Limitation Act such’ special limitation is 
not affected by section 6 or section 7. We do not consider that 
the two Calcutta cases referred to above encourage a different 
view. The case of Aforo Sadashiv v, Visaji Raghunath (3) however 
proceeds further to hold that under the general principle of law a 
minor is entitled to an extension of the period. This has been 
expressly dissented from in the later cases in Madras and in 
Allahabad. The weight of judicial authority is thus in favour of 
the view that, as section 48 specially provides for limitation, it is 
not governed by the provisions of section 6 or 7 of the Limitation 
Act, Consequently the decree-holders are not entitled to the 
extended period. Having regard to our decision on the first point 
we consider that the application for execution is not time-barred. 
Tte result is that this appeal must stand dismissed with 
costs—hearing fee being assessed at five gold mohurs, 


Patterson, J :—I agree, 
H, K. B. Appeal dismissed, 


(1) (1889) I. L. R. 17 Calc. 263. (2) (1902) I. L. R. 29 Calc. 813. 


(3) (1891) I, L. R, 16 Bom. 536. (4) (1915) I. L. R, 37 All, 638.. 
(5) (1930) I. La R, 54 Bom, 776. r 


(6) (1912) I, L, R. 37 Mad, 186, 


oe 
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Before Mr, Justice R. Cl Mitter, 


GIRISH CHANDRA GHOSE 


Civin, 
v. 1936. 
: ae i 
NARAYAN CHANDRA GHOSE AND OTHERS* February, 25° 


Appeal, filing of—Computation of the period of limitation—Time required 
Sor taking out copies of judgment and decree, if both to be excluded, 


A judgment was pronounced on the sgth April, 1935 and the decree was , 
signed on 3rd May, 1935. Application for acopy of the judgment was made 
on the 9th May, 1935 and the copy was ready for delivery on the 15th May, 
1935. The application for a copy of the decree was made on the 21st May, 
1935 and the copy was ready on the 27th May, 1935. The appeal was filed on + 
13th June, 1935. 
Held, that the appeal was not presented out of time as the appellant was 


m 


entitled to exclude for the purpose of computing the period of imitation both SAN me 
the period of time taken for obtaining the copies of the judgment and the k 
decree. ra 


Rajani Kania Kapali v, Kali Kohan Das Kapali (1) followed. 


Application under section 115 of the Code of Civil Precedure 
by the Plaintiff, - 


The mater ial facts will appear from the judgment. 


Mr. Kshetmendra Nath Tagore for the Petitioner. hs = 
Afessrs, R. N. Sarkar and Anil Kumar Mitler for the Opposite mt 
Parties. ` : 


The judgment of the Cuurt was as follows :— 


R. C. Mitter J. :—In this case a memo of appeal presented February, 25. 
by the plaintiff in the Court of the District judge was not regis- = 
tered, the learned Judge being of opinion that it was presented ree 
out of time, Ido not think that the learned Judge was right. 
The following are the facts: The judgment was pronounced by 
the trial Court on the 29th April, 1935 andthe decree was signed | 
on the 3rd May, 1935. The petitioner applied for a copy of the 
judgment on the gth May, 1935 and the copy was ready for deli- ' 
very on the tsth May, 1935. He then .applied for a copy of the,- z 


` 


* Civil Revision Case No. 1470 of 193%, against the decision of the District 
Judge of 24 Perganas, dated’the 17th June, 1935, in Misc. Judicial Case No, 99 


of 1935- E - 
a) (1926) 21C. W. N, 21y- ` i 


416 


Civi. 


1926. 
ane? 


Girish Chandra 
Ghose 


v. 
Narayan Chandra 
< Ghose, 





R, C. Mitter, F. 


mamae 


te 


tue CALGUTIA LAW JOURNAL. [Vou LXV. 


decree on the 21st May, 1935 and the copy was ready on the 27th 
May, 1935. The appeal was filed on the 13tb June, 1935. 


In view of the decision of this Court in Rajani Kanta Kapali v. 
Kati Mohan Las Kapali (1), 1 am of opinion that the petitioner 
was entitled to exclude, for the purpose of computing the period of 
limitation both the periods of time taken for obtaining the 
copies of the judgment and the decree. The memo of appeal was 
therefore presented before the Lower Appellate Court, in time. 


J, therefore, set aside the order passed by the learned District 
Judge and direct that the memo of appeal be registered. There 
will be no order for costs of this Rule. 


P, R, Rule made absolute, 


(1) (1916) 21 C. W. N. 227. 


Before Mr. Justice S. N, Guha, 


RAJENDRA KISHORE PAL CHAUDHURY AND ANOTHER 
v. 


ASIR ULLA AND ANOTHFR.* : 


Code of Civil Procedure (Act V of 1908), O. XXI, Rr. 100, 10E, scopes af— 
Dispossession by decree-holder—Dispossession, if to be in course of execu- 
tion—Decision though erroncous, tf should be interfered with in revision, 


‘Order XXI Rule 100 of the Civil Procedure Code contemplates that in the 
case of dispossession by a decree-holder of a person in possession, other than 
the judgment debtor, the person dispossessed bas his remedy as provided by 
Order XXI Rule ror Civil Procedure Code when the Court is satisfied that the 
applicant was in possession on his own account. The question ‘in such cases 
would be whether the dispossession was by a decree-holder or auction pur- 
chaser as such and not whether the dispcssession actually took place after 
disposal of any execution case started at the instance of the decree-holder 
or auction-purchaser. 


The High Court ought not to interfere in revision in a case where, even 
though the decision is erroneous, there is a more comprehensive remedy open 


*Civii Revision Case No. 1502 of 1936, against the order of Abdur Rouf, 
Esq., Munsify 2nd Ccurt, Habiganj (Sylhet), dated asth August, 1936, in Miscel- 
‘lancous Case No. 24 of 1926 arising out of Execution Case No. 1029 of 1935. 
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to the petitioner to establish title to the property as agalast the person in whose 
favour an order has been made ia a proceeding of a summary nature arising out 
of execution of a decree, 

Application by the Decree-holder in a suit for ejectment for non- 
payment of rent. 


Application under Order 21, Rule roo, 
The material facts will appear from the judgment, 
M+, Priya Nath Dutt for the Petitioners. 


Mr. Abul Hossain for the Opposite Party. 
C. A. V. 


The judgment of the Court was as follows :-— 

S. N. Guha, J: This Rule was directed against an order 
passed under Order 21, rule roo of the Code of Civil Procedure 
by the learned Munsif, and Court, Habiganj in the district of 
Sylhet on the 25th August, 1936, 


The petitioner in this Court as decree-holder in a suit for 
ejectment for non-payment of rent obtained delivery of possession 
of lands appertaining toa tenancy onthe 24th December, 1935, 
and the application under Order 2:, rule roo, Civil Procedure 
Code giving rise to this case was made by the opposite party in 
this Rule, on the ground of his dispossession on the 24th March, 
1936, by the petitioner. The usufructuary mortgage on the footing 
of which the opposite party claimed to be in possession has been 
found to be a genuine transaction ; and the question was whether 
the Court below acted erroneously in the exercise of its jurisdic- 
tion in entertaining the application under Order 21, rule 100, 
Civil Procedure Code after the proceedings in execution in which 
the decree-holder obtained delivery of possession had terminated 
onthe 18th January, 1936, the execution case having been dis- 
posed of on that date. 


The contention urged in support of this Rule that the Munsif 
in the Court below ought to have held that the dispossession not 
having occurred in the course of execution, the application under 
Order 21, rule 100, Civil Procedure Code was not maintainable, 
does not appear to me to be sound. What was contemplated by 
the provision of the law referred to above was that in the case 
of dispossession by a decree-holder of a person in possession,— 
other than the judgment-debtor,—the person dispossessed had 
his remedy as provided by Order 21, rule ror, Civil Procedure 
Code when the Court was satisfied that the applicant was in 
possession on his own account. The question was whether djs- 
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possession was by a decree-holder or auction-purchaser-‘as such, 
and not whether the dispossession actually tok place after, dis- 
posal of any execution case, started at the instance of the decree- 
holder or auction-purchaser. Juiging from this standpoint, the . 
decision of the Court below must be taken to be right, on the 
findings on evidence arrived at by it. The Rule must be dis- 
charged on this ground. 

In the next place, I am satisied that this Court should not 
interfere ina case of the present description even if it were heli 
that the decision against which this Rule was directed, wis 
erroneous, seeing that there was a more comprehensiva remedy 
open to the petitioner to establish his tile to the property in 
question as against the person in whose favour an order has 
been made in a proceeding of a summary nature, arising out of 
execution of a decree. 

The Rule is discharged. There isno order as to costs in 
this Rule. 


P. R, Rule discharged, 


APPELLATE CIVIL. 
Before Mr. Justice N. G. A. Edgley. . 
ABDUL JAMADAR 


Ve 


LAL BEHARI SARKAR AND OTHEERS.* 


Vakalatnama, not signed by the appellant but founi to be forged Appeal, tf 
competent. 


When on enquiry it is found that the signature on the Vakalatnama filed in 
the High Court is not that of the appellant and the pleader in the lower Court, 
who acted on behalf of the present appellant in that Court, and from whom the 
present Vakalatnama was received, made no attempt to havethe Vakalatnama 
signed by the appellant : 


* Appeal from Appellate Decree No 389 of 1933, against the decree of Tarak 
Nath Basu, Esq., Additional District Judge, 3rd Court, Backergunj, dated the 
31st of May, 1932, reversing that of Bilas Chandra Banik, Esq., Munsiff, Addi- 
tional Court, Perojpur, dated the 16th of May, 1931. 


- Von. LXV.| ss "HIGH COURT, $ ane 


Held, that neither the pleader in the Comt below nor the Advocate who filed Civit. 
the present appeal had any authority toact on behalf of the appellant and as 1936. 
such the appeal to this Court is incompetent. ew" 


Abdul Jamadar 


ve 
Lal Behari Sarkar, 
-The material facts will appear from the judgment. = 


Mr. Jitendra Nath Guha for the Appellant. 


Mr. Dwijendra Krishna Dutta for the Respondents. 
The judgment of the Court was as follows :— 


Appeal by Defendant No. 20. 


; r May, 18. 
Edgley, J. :—When this appeal came before me for hearing on —— 


the 2oth Jan uary 1936 it was represented to me on behalf of the 
. respondents that the appeal to this Court by Abdul Jamadar was 
incompetent, inasmuch as his signature on the Vakalatnama had 
been forged by some interested person. I therefore directed that 
an enquiry should be held into this matter by the District Judge of 
Backergunj or such other Judicial Officer subordinate to him as he 
might depute for the purpose and an enquiry was duly held by 
Mr. N. N. Airavatham, Special Subordinate Judge of Barisal, his 
report is dated the 18th March 1936. The report contains a finding 
to the effect thatthe signature on the Vakalatnama is not Abdul. 
Jamadar’s and that the learned Judge was further of opinion that 
Babu Anath Ban dhu Datta Chaudhury, who is said to have acted 
on behalf of Abdul Jamadar in the lower Court, made no attempt 
to have the Vakalatnama signed by Abdul Jamadar, There is 
however a negative finding to the effect that it had not been proved 
that Anath Babu had not been instructed to file a second appeal. 
It has been urged before me by the learned Acvocate for the 
respondents that in view of these findings the appeal to this Court 
is clearly incompetent and, in this connection, reference has been 
made to the provisions of order 3, rule 4 of the Civil Procedure 
Code which provides that “ No pleader shall act for any person in 
any Court, unless he has been appointed for the purpose for such 
person by a document in writing signed by such person or by his 
recognised agent or by some other person duly authorised by or 
under a power-of-attorney to make such appointment,” It is 
however argued by the learned Advocate for the appellant that, 
although there was certainly an irregularity with regard to this 
matter, such irregularity may be ccndoned, inasmuch as Abdul 
Jamadar actually authorised Anath Babu to file the appeal. With 
regard to this argument it must Le remembered that when Abdul 
Jamadar was examined on the 16th February, 1936 immediately 
after he had given evidence to the effect that he had authorised 
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g> ¥ 


Ee $ evie Anath Babu to file the appeal and had signed ‘the Vakalatnams; 


-7 . 1936. - ` he admitted that the signature onthe Vakalatnama was nct his. 
ana a... The effect of this admissi therefore to destroy’ lue 
-`Abdul Jamadar ~ e effect of this admission was therefore to destroy’ any. value: 
R Voga which might have been attributed-to that portion of his testimony * 
Lal Behari Sarkar. eh a ae . i a 
rks, wherein it is stated that he had authorised Anath Babu to file the 
Edgley, F. appeal on bis behalf. The learned Subordinate Judge refers also 
to the remarkable difference between the signature of Abdul 
Jamadar written by him in Court and tle signature as jt appears-on 
the Vikalatnama. Further Abdul Jamadar admitted that he did 
not know the letters of the Bengali Alphabet and, in this connection 
it is mentioned by the learned Subordinate Judge in his report that 
in connection with the alleged compromise after the execution pro~’. 
ceedings Abdul Jamadar admitted that he gave his thumb impres-. `- 
sion, because bis signature was not good. 


Having regard to the facts and circumstances which bave beén: 
proved in this case it scems to have been clearly established that-- 
the signature which purports to be cf Abdul Jamadar on the 
Vakalatnama was a fcrgery. This being the case it follows that 
neither Anath Babu nor the learned Advccate who filed the appeal `~ 
on behalf of Abdul Jamadar had any authority to act on behalf of 
this person and the appeal to this Ccurt is incompetent, 


This appeal is accordingly dismissed with costa. 


In view of my findings with reference to this matter the learned 
District Judge cf Backeigunj thculd row consider the propriety of 
taking appropiiate proceedings against Babu Anath Bandhu Dutta 
Choudhury under the Legal Practioners Act. 


P, R : Appeal dismissed, 
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o> °° APPELLATE CRIMINAL. 


Before Mr, Justice A. G. R. Henderson and Mr. 
Justice C. C, Biswas. 


HOSSAINI METHOR 
= l y. 
THE EMPEROR.* 


Indian Penal Code, (Act XLV of 1860) Sec. 498, purpose of—Consent or willing- 
ness of the woman immaterial—Offence under Sec. 498 -What must be 
proved. f 


Section 493 of the Indian Penal Code has been enacted for the protection of 
the husband’s rights and any disposition of the woman or any consent or 
willingness on her part would be perfectly immaterial to prove the guilt of the 
pilsoner, f j 

In order to connect a person withthe commission of an offence under 

. section 498 of the Indian Penal Code there must be proof of some influence 
operating on the woman or co-operating with her inclination at the time the 
final step is taken which causes a severance of the woman from her husband, 
for the purpose of causing such step to be taken. It will not be enough to prove 
that the womin left her husband’s house or that she was afterwards seen passing 
along with the accused. 

Appeal by the Accused. 

Conviction and sentence of one year’s rigorous imprisonment 
under Section 498 Indian Penal Code. 

The material facts will appear from the judgment. 

Messrs. Hiralal Ganguli and Sudhir Chandra Chaudhuri for 


the Appellant. 


“Messrs. DON. Bhattacharya and Chandra Sekhar Bhowmick 


for the Crown. 
; C. A, V 
The judgments of the Court were as follows :— 


Biswas, J:—In our opinion, the conviction in this case can- 

. not be supported without unduly straining the language of Section 
498 of the Indian Penal Code. The charge is that the accused 

had enticed or taken away the complainant’s wife from him with 

intent that she might have illicit intercourse with him. The 

complaint lodged was that the accused had “enticed” away the 

woman. There is nota word in the evidence about enticement. 


*Criminal Admitted Appeal No. 170 of 1997, against the conviction and 
sentence.of N. Sing. Roy, Esq., Honorary Presidency Magistrate, Calcutta, 
dated the ysth of March, 1937. eed 
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The cnly question, therefore, is whether there was any “taking” 
within tle meaning of this section. We have gone through the 
whole of tle evidence and find that it amounts to no more than’ 
this that the complainant wes informed by two of the witnesses, 
P. W. 4 and P, W. 5, that they had seen the wife of the 
complainant going away with the accused, his mother and his 
sister. The sister of the woman was also examined and _her 
evidence is that two days after the occurrence, she went to a 
house at Ghusuri where she saw her sister and the accused in 
the same room. Although she speaks of seeing themin a room, 
what she meant was that they were insidea but. Thatis made 
clear by the evidence of another witness. We are asked to infer 
from this that not only had the accused taken away the woman, . 
but had taken her away with criminal intent. We do not think 
that that is an infererce justified by the evidence. Section 498 
has no doubt been enacted for the protection of the husband’s 
rights, and any disposition of the woman or any consent or willing- 
ness on her part would be perfectly immaterial to (prove ? ) the 
guilt of the prisoner. At the same time, we think that there must 
be some influence operating on the woman, or cc-operating with 
her inclination at the time the final step is taken which causes a 
severance of the woman from her husband, for the purpose of 
causing such step to be taken. The evidence here undoubtedly 
falls short of this, Itis, in our opinion, not enough to constitute 
an cffence under Section 498 that the woman left her husband’s 
house or that she was afterwards seen passing along with the, 
accused. It is not shown that she left by reason of any act or 
assistance proceeding from the accused. The evidence does not 
show that the accused got her away or helped her in getting away 
from ber husband, nor does it appear that after she had got away, 
the accused availed himself of her position in order to induce her 
to continue away from her husband, The woman’s own evidence 
is that she left on account of the ill-treatment of her husband. 
But whether this is believed or not, we donot think that the evi-, 
dence is sufficient to establish the complicity of the accused at’ 
all, The gist of the offence under Section 498 is in depriving 
the husband of his proper control over the wife for the purpose 
stated inthe section; but as we have pointed out, there is no 
reasonable evidence in this case (from ?) which it can be said that 
the woman was not acting as a free agent throughout or that she 
was hot at liberty to leave the house or that any allutement or 
inducement or encouragement was held out to her by the accused 
we 
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to stay away .from her husband. Even if it be supposed that 
there was “taking” within the meaning of the section, we are far 
from being satisfied that the evidence shows that this was with 
criminal intent. The result is that this appeal is allowed,’ the 
conviction and sentence are set aside and the accused is directed 
to be set at liberty forthwith. 

The accused, who is on bail, is discharged from his bail 
bond. 


Henderson, J :—I agree. 


Pe R Appeal allowed, 


` 


Before Mr. Justice A. G. R, Henderson and Mr. Justice 
C., C. Biswase 


KUMARISH CHANDRA KARMAKAR AND ANOTHER 
De 
THE EMPEROR.* 


Murder—Conviciion on the testimony of a single witness—Unanimous verdic 
of the jury—Corviction, when can be set asida. 


‘In cases where the jury were unanimous in their opinion, the High Cour 
should be reluctant to differ from such an opinion apart from strong reasons 
which might induce the Court to do so. : 


Where it appears that the conviction was based upon the testimony cf a single 
witness and it further appears that the said witness who deposed as to have seen 
the accused persons during the commission of murder was not capable of doing 
so in view of the fact that the witness was himself beaten in an attack from 
behind and he made no attempt to render any first aid to the person murdered or 
to discover what had happened to him, the conviction ought to be set aside, 


Reference under section 374 Criminal Procedure Code by’ 
letter No, 1202/S (II) dated the 8th March, 1937 and Appeal by 
the accused. š : 

Conviction and sentence under section 302 of the Indian Penal, 
Code. 

* Reference under section 374 Criminal Procedure Code No. 3 of 1937 and 


Criminal Appeal No, 151 of 19%7, against the conviction and sentence of B. K. 
Basu, Esq., Sessions Judge, Burdwan; dated the 6th of March, 1997. 
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The material facts will appear from the judgment.) 
Mr, Sudhansu Sekhar Mookerjee for the Appellants. 
Messis, D. N. Bhattacharya and Harideo Chatterjea for tLe 


Crown. . 
GAV 


The judgments of the Court were as follows :— 

Henderson, J. :—This is a Reference under section 374 of the 
Code of Criminal Procedure for confirmation of the sentence of 
death passed upon Kumarish Chandra Karmakar and Ramranjan 
De. There is also an appeal by these two men and by théir co- 
accused Pashupati Nandi who was sentenced to transportation for 
life. The appeal and the Reference have been heard together. 

The facts of the case are briefly these. The deceased Dharmadas 
Chatterjea was a z2mindar of the village Gobordhonpur, in the 
district of Burdwan. On the 24th of August last he wentto Burdwan 
on some business and returned to Nigan Station by the evening 
train He was there met by his servant Madhu Khan witha 
lantern. Before starting home, he stopped at the shop of Ram 
Gopal Mukerjea fora smoke and drink, after which he and his 
servant proceeded to go across country. In the course of the 
journey they'had to pass along two banks of a tank. Just after the 
servant had crossed a ditch, the deceased was attacked by certain 
persons and murdered. The servant was completely terror-struck. 
He dropped the lantern and ran away untilhe reached a village 


known as Saonta. The prosecution case is that the murder was- 


committed by the three appellants and two other men who were not 
recognised. The appellants all pleaded not guilty and maintained 
that they had nothing to do with the murder. It is suggested that 
suspicion fell upon them on account of certain ill feeling between 
them and the deceased and it was contended that some evidence 
had been manufactured in order to implicate them. 

The case depends on.the evidence of the witness Madhu Khan 
alone. The jury were unanimous in their opinion that this evidence 
was true and we should be reluctant to differ from such an opinion 
apart from strong reasons whith would induce us todo so. Mr. 
Mookerjee’s argument has naturally been directed to show that.the 
evidence of this man ought not to be accepted. 

It was first contended that the witness was not there at all. We 
cannot possibly accept this suggestion apart from the fact that he 
was seen with the deceased at the station by witnesses who had no 
reason for giving false evidence. There can be no doubt that it was 
owing to the information given by him that the corpse was dis- 


we 
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covered. It is perhaps unfortunate that the defence took this line 
at all, because one result has been that the witness was cross- 
examined at the trial in order to show that he was not present rather 
than to show that he had not really recognised the assailants, 

It is not disputed that the night was a cloudy one. Indeed it was 
for this reason that the servant was sent to the station with a lantern 
and it is said that the recognition actually took place because of 
the light thrown by the lamp. It would be impossible to say that 
such recognition could not take place.’ Unfortunately as I have 
already noted, the crose-examination was not directed satisfactorily 
to-this aspect of the case at all. But at any rate some facts are quite 
clear. The witness was himself beaten in an attack from behind, 
he undoubtedly lost his head and was more anxious to save his own 
skin than to do anything else. He made no attempt to render any 
first aid to his master or indeed to discover what had happened to 
him. At the time he reached the village, it was not known that the 
unfortunate man was dead. It is, therefore, very doubtful whether 
this witness. would recognise the assailants. That he did not really 
do so seems likely from the information which was given out asa 
result of his examination by certain villagers. There is no doubt 
at all that the villagers from Saonta have attempted to improve on 
what actually took place and we cannot rely upon them in any way. 
A Chaukidar was sent from Sionta to give information at the village 
where the deceased himself resided. The information actually 
received, so far from implicating the appellants, did not even refer 
to the actual attack. It was not even then known that the deceased 
had actually been assaulted. The only inference we can draw from 
this is that the witness did not see anything at all and fled for his 
life as soon as he was beaten. 

Then, again, the motive hardly seems adequate toe plain this 
murder. But it is sufficient to show that‘in the case of a murder by 
an unknown person, suspicion would probably fall upon the appel- 
lants and this would explain how they -were implicated later, on 
mere suspicion. 

We have read through the evidence more than once and inspite 
of the unanimous opinion of the jury, we consider that it would be 
most unsafe to convict anybody on the evidence of this witness. 
We, accordingly, allow the appeal, set aside the convictions 
and sentences and direct that the appellants be set at liberty 
immediately. 

Biswas, J. $—I agree. 

P, R Appeal allowed ; Conviction set aside, 
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APPELLATE CIVIL. 
Before Mr, Justice M. C. Ghose and Mr. Justice 
B. K, Mukherjea. 


MATICHAND KUNDU PODDAR AND OTHERS 
U. 


MAHESH CHANDRA KUNDU AND OTHERS.* 


Indian Partnership Act (IX of 1982), Secs. 5, 69 —Statements in a plaint— 
Partnership firm or joint family business—Summary trial, unsatisfactory— 
Further evidence to be taken 
The plaintiffs in the present suit stated in their plaint that their business was 

a long standing one and they were relations descended from the same ancestor 

and resided in the same house. The cause title did not describe the plaintiffs 

as constituting a firm and the defendants in their original written statement did 

not raise any plea of non-maintainability of the sult for non-registration of the 

plaintiffs’ firm. The trial Court straightway dismissed the plaintiffs’ sult on the 
ground tbat the provision of section €9 of the Partnership Act had not been 
complied with. There was an appeal and the Appellate Court reversed the 

decision and sent the case back for retrial on the merits + 


4 
Held, that both the Courts below seem to be under an erroneous misappre- 
hension regarding the exact elements necessary to constitute a jolat family busi- 
ness which would come within the exception provided for in section 5 of the 
Indian Partnership Act and that the procedure adopted by the trial Court is 
unsatisfactory. 


Held, further, that the trial Court should be asked to take further evidence in 
the matter as to whether the plaintiffs were really partners in the strict sense of 
the term or in fact their relationship flowed not from any contract but from status 
as defined in section 5 of the Indian Partnership Act. 


Appeal by some of the Defendants. 
Suit for recovery of Rs. 1949 and odd due on Khata accounts. 
The material facts appear from the judgment. 
Messrs. Gunada Charan Sen and Santosh Nath Sen for the 
Appellants. 
Mr. Jitendra Nath Guha for the Respondents. 
Mr, Upendra Kumar Roy for the Deputy Registrar. 
T Ae Ve 


* Appeal from Appellate Decree No. 1764 of 1935 with Application, against 
the decree of T. N. Roy, Esq., Additional District Judge, and Court of Backer- 
gunj, dated the 18th of July, 1935, reversing that of Surendra Chandra Bose Esq., 
Munsiff, rst Court, Barisal, dated the 19th of December, 1934. 
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The judgments of the Court were as follows :— 

Mukherjea, J :—This appeal is on behalf of some of the de- 
fendants ina suit commenced by the plaintiffs for recovery of a 
sum of Rs. 1949 and odd alleged to be due on Khata accounts, 
The trial Court dismissed the suit on the preliminary ground that 
the plaintiffs having constituted a partnership firm which’ was not 
registered under the law the suit was not entertainable in view of 
the provisions of section£9 of the Partnership Act. There was 
an appeal to the lower appellate Court and the learned Additional 
District Judge of Bakarganj reversed the decision of the trial 
Court and sent the case back for retrial on the merits, It is 
against this decision that the present appeal has been preferred. 

Mr, Gunada Charan Sen who appears in support of the appeal 
contends before us that there, was no allegation in the plaint 
that the plaintiffs were members of an undivided Hindu family 
carrying on business as such and onthe other hand they had 
expressly described themselves as a firm in paragraph 3 of the 
plaint, Under these circumstinces the appellate Court could not 
possibly find it to be joint family business which would, come 
under the exception provided for in section 5 of the Partnership 
‘Act. We have looked to the plaint and we must say that the 
plaint is not very clearly worded though in paragraph r it is 
stated that the business is along standing one and the plaintiffs 
are relations descended from the same ancestor ‘and reside in 
the same house. The cause title also does not describe the 
plaintiffs as costituting a firm. The defendants in their original 
written statement did not raise any plea on the point of non- 
maintainability of the suit for non-registration of the plaintiffe’ 
firm. An additional written statement was, however, filed very 
late in which this plea was taken. There is no order in the 
order-sheet to show that this additional written statement was 
accepted and the only order passed was that it would be considered 
at the time of the hearing. No issue was framed by the trial 
Court and no evidence was taken but the learned Munsiff heard 
the matter on the preliminary point raised in the additional written 
statement and straightway dismissed the suit onthe ground that 
the provision of section 69 of the Partnership Act had not been 
complied with. The procedure, we must say, is unsatisfactory 
and wecannot by any means approve of the way in which the 
trial Judge dismissed the suit. At the same time, we think that 
without further evidence it is difficult to clear up the matter as 

to whetier really the plaintiffs were partners in the strict sense 
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of the word or in fact their relationship flowed not, from any 
contract but from status as defined in section 5 of the Partnership } 
Act. Both the Courts below seem to be under an erroneous 
misapprehension regarding the exact elements necessary to cons- 
titute a joint family business which would come within the excep 
tion provided for in section 5. ” 

In the circumstances, we think that the interests of justice 
will be met by setting aside the decisions of- both the Courts below 
and sending the case back to the trial Court with a direction that 
the trial Court may, if it thinks proper, accept the additional 
written, statement and if it does so it will frame issues on ‘the’ 
pleadings of the’ parties and after taking evidence on all the 
points will decide the case in accordance with law. We order 
accordingly, 

We make no order for costs in this appeal, Future costs will , 
abide the result. . 

The alternative application is not pressed. It is sjed with- 
out costs. . 


M. C. Ghose, J =I agree. 
_ Appeal allowed : 
P.-Re ` Application rejected, 


PRIVY COUNCIL. 


PRESENT : Lord Blanesburgh, Lord Thankerton and 
Sir Shadi Lal. 


GANESH CHUNDER DHUR 
a . 
LAL BEHARY DHUR AND OTHERS, 
[ON AppraL From THE HIGH COURT OF JUDICATURE 
AT Fort WILLIAM IN BENGAL] 


Will Construction ~Intention of testator not to create a state of inheritance as 
defined by the ordinary law —Appeiniment of Shebait—~Disposition in favour 
of persons who were'to take respectively on the death, retirement or refusal 
to act of Shebaits appointed under the Will—Validit, of. . 


The testator, who was a Hindu governed by the Dayabhaga Sshool of Hindy 
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law, appointed, by his Will, his two sons Kartick and Ram as ‚executors : 


On the question of construction of the Will: : 

Held (1) The provisions of Clause 11 of the Will, in so far as it relates to the 
holding of the dMice'of Shebait after the respective deaths of Kartick and Ram, 
constitute an invalid attempt to lay down a line of succession which is not 
permissible under the Hindu law: | 

{2)- Asa matter of construction of Clause 11, it is not possible to find a 
separable gift in favour of the persons who were to take respectively on the 
death, retirement or refusal to act of Kartick and Ram, inasmuch as the testator 
combines the whole series of changes in the succession in one sentence, “ upon 
the death, retirement or refusal to act of any of them (Kartick or Ram) or any 
of the future shebaits “’, to which observation additional force is giver by the 
terms of the declaration of the testator’s intention in the latter part of the clause, 
which also covers the whole series of changes in the succession : 

(3) On the deaths of Kartick and Ram respectively, the succession tó the 
office of Shebait and the income of the estate must be according to the ordinary 
Hindu law of succession : 

Kaikavrao Sanpatrao v. Balabhai Raghunath Agaskar (1} applied. 

Tagore’s case (2) ; Gnanasambanda Pandara Sannadhi v, Velu Pandaram 
(3) and Upendra Mukherji v, Bhupendra Nath Mukherjee (4) referred to. 

Privy Council Appeal No. 51 of 1935 against the decree of the 
High Court of Judicature at Fort William in Bengal (Costello and 
Lort-Wilkams, JJ.) reversing a judgment of Panckridge, J. of the 
same High Court, 

This appeal relates to the validity or otherwise of provisions 
relating to the succession of the shebaitship of certain Hindu idols 
contained in the Will of Luckey Narain Dhur deceased. Luckey 
Narain Dhur, a Hindu governed by the Dayabhag School of Hindu 
Law died on the 26th March 1927, leaving three sons Ram, Kartick, 
and Ganesh. 

By his Will, dated 18th November, 1923, he appointed his two 
sons Ram Chandra Dhur and Kartick Chandra Dhur Executors and 
after providing for certain annuities disposed by Clause 9 of his Will 
of the rest and residue Of his estate upon trust to pay the income 
to the Shebaits of the Thacoors Netye Gour and 'etc., eitablished by 
him and located in his family house No. 23 Sankaritolla Lane pro- 
vided by Clause ro that the Shebaits for the time being should be 
entitled to live with their family in the: said house. And by 


+ 


(1) (1927) L. R. 55 L A. 74 ; 47 C. L. J. 198; I. L. R, 52 Bom. 176. 
(2) (1873) L. R. 1. A. Supp. 47 ; 18 W. R. 359; 9 B. L, R. 377. 

(3) (1899) L. R. 27 I. A. 695; LL. R. 23 Mad. 271, 

(4) (1932) I. L. R, 60 Cale; 452 3 56 C. L. J. 468. 
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Clause rz provided for the appointment and succession to the 
Shebaitship, Clause rr is set out fully in. their Lordships’ 
judgment. 


Kartick Chandra Dhur died on the 24th May, 1927, leaving bis 
son Netye Chand Dhur. 


Ram Chandra Dhur died on the 17th October 1928, leaving four 
sons, Lallbehary, Bonbehary, Rashbehary and Bankubehary. 


On the 25th April, 1929, letters of administration, de onis non, 
were granted to the Administrator-General of Bengal whereupon 
disputes arose a3 to which of the descendants of the testator were 
entitled to act as Shebaits and to receive payment of the income of 
the estate. 


The present suit was by originating summons taken out by the 
Administrator-General of Bengal on the rst August, 1933 and 
numbered Suit No. 1699 of 1933 for determination of the following 
questions ; (1) On a true construction of the W@l of Luckey 
Narain Dhur is the appointment ‘of Shebaits after the death of 
Ram Chandra Dhur and Kartick Chandra Dhur (since deceased) 
and the line of successions to Shehaitship created by Clause 11 of 
the said Will valid? (2) If not, who are the persons at present 
entitled to act as Shebaits to the deities mentioned in the said Will 
in the events which have happened ? (3) In the events which have 
happened, to whom is the income of the resijuary estate to be 
made over ? 


By his judgment, dated the rcth January, 1934, Mr. Justice 
Panckridge held that Clause rı could not be construed as an 
independent gift to the persons who happen to answer the descrip- 
tion of the eldest male lineal descendants of the original Shebaits 
at the time of their death and that the clause attempts to lay down 
a line of succession which is not permissible under the Hindu Law 
and is therefore invalid and that the persons entitled to act as 
Shebaits are the heirs of the testator Luckey Narian Dhur. f 

On the 14th February, 1934, Lalbehary Dhur and Netye Chand 
Dhur appealed against this judgment. 

On the 2oth July, 1934, the judgment was reversed on appeal 
by- Costello and Lort- Williams, JJ., who held that the provision in 
the Will for the succession of the eldest in the male line is invalid 
because it excludes some of the founders’ heirs according to Hindu 
Law but that Clause 11 can be construed as providing, ister alia, 
for independant gift for life to Lalbehary and Netye as persons who 
happened to answer the description of eldest male lineal descen- 
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dants of Ram and Kartick at the times of their respective deaths 
and they are the persors at present entitled to act as Shebaits. 

Ganesh Chunder Dhur has appealed to His Maj-sty in 
Council, 

L. DeGruyther, K. C. and Z. P. E. Fugh for the Appellant : 
Both Courts, „being agreed that the line of succession provided for 
in Clause: Tr, of the’ Will and intended by the testator was invalid, 
it was incorrect to use the provisions of ‘such clause for any other 
purposé; The words " the next,eldést male lineal descendart ” refer 
to uncertain and changing persors and could not connote a direct 
“gift to or appointment of any particular person as a persona 
designata. Tne whole legal effect of the clause was exhausted with 
the appointment of Kartick Chandra Dhur and Ram Chandra Dhur 
as Shebaits—and the rest of the clause was an attempt to graft on 
that appointme nt an invalid rule as to the succession to it. 

Kristoromont v. Narendra Krishna (1); Madhavrao y. Balabhai 
(2) ; Gnanasambandlav. Velu Pandaram (3); Monohar Mukherji 
v. Bhupendra Nath Mukherji (4). 

L. P. E. Pugh followed for the Appellant, and submitted that 
you cannot dispose of by Will what you cannot dispose of by gift ; 
and Clause 11 cannot operate unless it disposes of an absolute 'gift, 
which it does not. 

A, M. Dunne, K, C. and S. P, Khambatta for the Respondenti 
The question is one. of, construction of the Will, By Clause rr 
there is a separable gift in favour of the persons who were to take 
respectively on the death, retirement or refusal to act of Kartick 
and Ram. Clause 11 can be construed, as it has been construed, as 
providing (inter alia) for independent gift for life to the respon 
dents, as being the eldest. male lineal descendants of Ram and 
Kartick, The words “eldest male lineal descendants” are not, in 
the circumstances of the case, words of limitation, but words of 
description applicable to the respondents. 

S. P. Khumbatta followed and submitted that, even if there 
was no.separable and independant gift to those who would take 
on the death, retirement or refusal to act of Kartick 
and Ram respectively, it was still the duty of the Court to give 
effect to the scheme of succession in so far asthe person entitled 
to take under the scheme was in fact also the person who would 


(1) (1888) L. R. 161. A.29 ; 1. L, R. 16 Cale. 3836 

(2) (1927) L. R. 55 L A. 743 47 C. L. J. 198. 

(3) (1899) L. R. 27 1. A. 69 (79) ; I. L. R. 23 Mad. 271 (281). 
t4) 932) I L. R. 60 Calc. 452 ; 56 C. L J. 468. 
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take under the Hindu Law of Succession, this being true in the case 
of Lal Behary and Netye. 

Their Lordships judgment was delivered by 

Lord Thankerton :—This appeal raises a question as .to the 
validity of the provisions for the shebaitship of certain Hindu idols 
made by the will of Luckey Narain Dhur, who was a Hindu 
governed by the Dayabhag School of Hindu law, and who died on 
the 26th March, 1927. The following genealogical table will show 
the relationship of the parties :— : ps 

Luckey Narain DHUR- Kapamnoni DASI 





i 2 
Ganesh (appellant) 


| 
Kartick Ram 
| 
Netye Madan 
L | | | 
Lal Bebary Bon Behary Rash Behary Banku Behary 


The testator was survived by his widow and Ly his three sons. 

The material clauses of the will, which was made and published 
on the 18th November, 1923, and under which his sons Kartick and 
Ram were appointed executors, are as follows :— 

g Subject to the payments aforesaid I give the rest and residue 
of my estate unto my executors and trustees upon trust to pay the 
balance of the income of my said estate to the Shebaits for the 
time being of the Thacoors Netai Gour and etc., established by me 
and located at my family dwelling house No. 23, Sankaritolla Lane 
to be applied by the said Shebaits for the time being for the 
expenses of daily Sheba and periodical festivals and ceremonies of 
the said Thacoors as are usually observed and performed in Hindu 
families of my caste and I direct that after the death of all the 
legatees under this my Will my executors and trustees shall make 
over the whole of the corpus and undrawn income of my said 
estate unto the Shebaits or Shebait for the time being of my said 
Thacoors upon the trusts as aforesaid: = 

to. It is my Will and I direct that the said house and premises 
No. 23, Sankaritola Lane shallalways remain for the location and 
use of the said Thacoors and my Executors and Trustees cr the 
Shebaits shall have no power or authority to sell mortgage or dis- 
pose of or deal with the said premises in any manner whatever and 
if at any time the said house and premises is acquired for any public 
purposes under any enactment for the time being in force then (sic) 
I direct that my executors and trustees shall with the money 
received for such acquisition purchase or build a suitable house in 
Calcutta or its suburbs for the location and use of the said 
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Thacoors, The Shebaits for the time being of the said Thacoor 
shall be entitled to live with their family in the said house and 
premises No, 23, Sankaritola Lane or in any other house or premi- 
ses where the said Thacoors may for the time being be located and 
my executors and trustees shall also allow my, daughter Srimati 
Sowdamini Dassi to reside in the said premises No. 23, Sankaritola 
Lane during her life. 

' tr. I appoint my sons Kartick Chunder Dhur and Ram 
- Chunder Dhur to be the Shebaits of the said Thacoors and I direct 
that upon the death retirement or refusal to act of any of them or 
any of the future Shebaits the then next eldest male lineal descen- 
dant of Kartick Chunder Dhur or Ram Chunder Dhur shall act as 
a Shebait in place of the deceased or retiring Shebait or Shebaits 
refusing to act as such—it being my intention that the eldest for the 
time being in the male line of my said sons Kartick Chunder Dhur 
and Ram Chunder Dhur shall always remain as joint Shebaits and 
in the event of the death or refusal to act of any Shebait the then 
next male member of the branch to which the Shebait dying or 
tefusing belonged shall act as a Shebait in his place and stead. 

The testator’s son Kartick died on the 24th May, 1927, leaving 
his son Netye, and the testator’s son Ram died on the r7th October, 
1928, leaving four sons as shown in the pedigree. 

On the 25th April, 1929, letters of administration de donis non 
were granted to the Administrator-Gentral of Bengal, whereupon 
disputes arose as to which descendants of the testator were entitled 
to act as shebaits and to receive payment of the income of the 
estate, and the present suit was by originating summons taken out 
by the Administrator-General on the ret August, 1933, for deter- 
mination of the following questions :— 

1. Ona true construction of the Will of Luckey Narain Dhur 
is the appointment of Shebaits after the death of Ram Chandra 
Dhur and Kartick Chandra Dhur (since deceased) and the line of 
“ succession to Shebaitship created by Clause rr of the said Will 
valid? 

z. Ifnot, who are the persons at present entitled to act as 
Shebaits to the deities mentioned in the said Will in the events 
which have happened ? 

3. In the events which have happened: to whom is the income 
of the residuary estate to be made over ? 

It is agreed that there was a valid gift for life to the testator’s 
sons Kartick and Ram respectively, but it is maintained by the 
appellant that the rest of the clause is invalid in respect that it 
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attempts to lay down a line of succession which is not permissible 
under the Hindu law, and that the persons entitled to actas 
shebaits are the heirs of the testator, including the appellant. 

The respondents maintain that Lal Behary and Netye, who were 
in life at the testator’s death, and were respectively the next eldest 
male lineal descendants of Ram and Kartick respectively on their 
deaths, were entitled to act as Shebaits and to the income of the 
estate, by virtue of a gift for life to them, which was independent of 
the line of succession otherwise invalidly sought to be laid down by 
the testator. , 

Panckridge, J., who tried the case, upheld the contention of the 
present appellant, by a judgment dated the toth January, 1934. 
On appeal, this judgment was reversed by Lort-Williams and 
Costello JJ., who held that Clause rr can be construed “as an 
intention to make an independent gift of the office for life to such 
person as happened to answer the description of ‘eldest male lineal 
descendant’ at the date of the death, retirement or refusal to act of 
Kartick or Ram. ” 

Their Lordships apprehend that the law applicable to the 
present case is well settled, and that the question is one of construc- 
tion of the Will. 

The well known Tagore case (1) laid down two separate 
principles:—(@) that a person capable of taking under a will must 
be such a person as could take a gift infer vivos, and therefore must- 
either in fact or in contemplation of law be in existence at the death 
of the testator, and (4) that all estates of inheritance created by 
gift or will, so far as they are inconsistent with the general law of 
inheritance are void as such, and that by Hindu law no person can 
succeed thereunder as heir to the estates described in the terms 
which in English law would designate estates tail. As Lal Behary 
and Netye were in being at the testator’s death, the first of these 
principles presents no difficulty. 


In Gnanasambanda Pandara Sannadhi v, Velu Pandaram (2), ` 
it was held by this Board that the second ruling in the Zagore 
case (1) above referred to is applicable to an hereditary office and 
endowment as well as to other immoveable property. This decision 
was followed in Monohar Mukherji v. Bhugendranath Mukherji (3). 

On the question of construction, section 27 of the Indian Succes- 
sion Act, 1925, provides, The intention of the testator shall not be 

(1) (1872) L. R. I. A, Supp. 47 +; 18 W. R. 359 ; 9 B. L. R. 377. 

{2} (1899) L. R. a7 I. A. 69; I. L, R. a3 Mad. 271. 
_ (3) (1932) I. L. R. 60 Cale. 452 ; 56 C. L. J. 468. 


Vou, LXV.] PRIVY COUNCIL 


set aside because it cannot take effect to the full extent, but effect 
` isto begiven to it as far as pcssible.” This reproduces, almost 
verbatim, section 74 of the Indian Succession Act of 1865. 

Their Lordships do not find it possible, as matter of construc- 
tion of the clause here in question, to find a separable gift in favour 
of the perrons who were to take respectively onthe death, retire- 
ment or refusal to act of Kartick and Ram. The testator. com- 
bines the whole series of changes in the succession in one sentence, 
“upon the ceath, retirement cr'refusal- to act of any of them 
(Kartick or Ram) or any of the future Shebaits”, and additional 
force is given to this observation by the‘terms of the declaration 
of the testator’s intention in the later part of the clause, which also 


covers the whole series of changes in the succession. 2 


As is not unusual in such questions of construction, Other cases 
are of little assistance, but the decision of this Board in Afadhavrao 
Gan Patsao v, Balabhai Raghunath Agaskar (1), may be cited by 
way of contrast. In that case a Hindu conveyed property to 
trustees upon trust to pay the income to’the settlor during his life 
and after his death, as to one-fourtli share, to the settlor’s married 
daughter Krishnabai “for her sole and separate use and after her 
death in trust for the male heirs of the said Krishnabai share and 
share alike.” The High Court held, on the death of Krishnabai, 
leaving six sons all of whom were alive at the date of the deed, that 
“the intention was to create an estate descendible to male heirs only, 
and that the provision was invalid: as an attempt to create an estate 
unknown to Hindu law. That decision was reversed by His Majesty 
in Council, and, in delivering the judgment of the Board, Lord 
Buckmaster said :— l 


“ Their Lordships are of opinion that the true interpretation is 
that the persons who answer the description of male heirs at the 
date of Krishnabai’s death were the persons in whose favour an 
independent gift was made, but that by operation of the Hindu law 
there would be excluded from that class people who were not living 
when the deed was executed. ‘There is nothing whatever in the 
words of the grant to show that the estate so conferred-was anything 
but an absolute estate upon such persons. For there is nothing to 
suggest, on the one hand, that such estate was limited to their life 
or, on the other, that any line of descent was marked out after their 


death. It is true that the gift isin the form of a gift of income,, 
but it is a gift unlimited in point of time, and if there be no restric-. 


(1) (1927) L. R. 55 1. A. 743 47 C. L. J. 198. 
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tion in the gift and no limitations beyond the actual beneficiaries at 
Krishnabai’s death such a gift carries the whole estate. ” 

In the present case the very elements are to be found, the absence 
of which were founded on in the above case as justifying the 
reversal of the decision of the High Court. 


It was further argued for the respondents that, even if no separ- 
able and independent gift to those who would take on the death, 
retirement or refusal to act of Kartick and Ram respectively, it was 
still the duty of the Court to give effect to the scheme of succes- 
sion in so far as the person entitled to take under the scheme was 
in fact also the person who would take under the Hindu law of 
succession, this being true in the case of Lal Behary and Netye. 
But,this contention is the sume asa contention which was rejected 
by the Board inthe Zagore case (1), in the following passage, at 
page 76 :— 

“ Accordingly it has been argued in support of the will, that as 
it shows an intention to give an estate of inheritance of some sort, 
all the machinery by which the estate was to be governed and dealt 
witb after it was created ought to be rejected, and such an estate of 
inheritance as the law would uphold and sanction ought to be read 
out of the will and conferred either upon Juttendromohun Tagore 
whose family was intended, so long as it produced males descended 
of males, to represent the estate described by the testator, by 
treating his life estate as converted or expanded into an estate of 
inheritance, according to Hindu law, or at least upon his son to be 
begotten or adoptzd, as the first tenant in tail male, whereby the 
persons designated as heirs could take, though not in the fashion of 
the testator, at least somehow and to some extent. In order how- 
ever to arrive at this conclusion, we must find a general and prevail- 
ing intention of the testator, expressed by the words of his will, 
which will be advanced by this process; and we are not at liberty 
to invent for hima will which will have the effect of creating an 
estate at variance nct merely in details but in substance and effect 
with what he has said............ There is no trace to be found in 
the will of an intention to create any other sort of estate ; and the 
will, as clearly as language can speak without express words, 
declares that it was not the intention of the testator that any person 
to take thereunder should have the estate of inheritance defined by 
the ordinary law. Ifthe testator had used language to describe, 
however imperfectly or obscurely, such an estate as within his 


(1) (1872) L. R. I. A. Sup. 47; 18 W. R. 359; 9 B. L. R. 377. 
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intention, effect ought to be given to that intention,- when once 
arrived at by a fair and liberal interpretation of his language. To 
create such an estate by judicial construction of this will would be 
something worse than guesswork as to what the testator might have 
said if he could be asked his meaning ; for it would be to contradict 
in every article what he has intelligibly expressed. ” 

The intention of the testator in the present case not to create 
an estate of inheritance as defined by the ordinary law is at least as 
clear as in the Zagore case (1). 

Their Lordships are accordingly of opinion that the decision of 
the Trial Judge was right, and that, on the deaths of Kartick and 
Ram respectively, the succession to the office of shebait and the 
income of thé estate must be according to the ordinary Hindu law 
of succession, the provisions of Clause rr of the will, in so far as 
it relates to the holding of the cffice of shebait after the respective 
deaths of Kartick and Ram, constituting an invalid attempt to lay 
down a line of succession which is not permissible under the Hindu 
law. ; 

Their Lordsbips will therefore humbly advise His Majesty that 
the appeal should be allowed, that the decree of the High Court in 
ite appellate jurisdiction dated the zoth July, 1934, sbould be set 
aside except as to the costs in that appeal, and that the decree of 
the High Court in its original jurisdiction dated the toth January, 
1934, 80 far as set aside by the above-mentioned decree, should be 
restored, The costs as between solicitor and client of all parties to 
this appeal,.including the Administrator-General, to be paid out of 
the estate. 


W, W. Box & Co.: Solicitors for the Appellant. 
Harold Shephard; Solicitors for the Respondents Nos, 1-3. 


S. P. K. ` Appeal allowed, 
(1) (1872) L. R. I, A. Sup. 47 i 18 W. R. 359; 9 B. L. R. 377. - 
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PRESENT Lord Maugham, Sir Shadi Lal and Sir 
George Rankin. 


MUHAMMAD HUSAIN KHAN AND OTHERS 
: Y 


BABU KISHVA NANDAN SAHAI 
(MINOR) THROUGH 
BABU DEVA NANDAN SAHAI. 


(ON APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT ALLAHABAD. | 


Hindu law- Inheritance = Acquisition by son on birth of joint interest with 
Sather in estate inherited from male “ancestors” — Whether applicable, when 
ancestor a maternal grandfather—Practice—Procedure— Alleged defects in 
proceedings in Courts beluw—Merits of case not affected—No remand or 
reversal of decree by Board- Code of Civil Frocedure (Act V of 1908), 
section oy. 

The rule of Hindu law that the property which a man inherits from any of 
his three immediate paternal ancestors is ancestral property as regards his male 
issue and that his son therefore acquires jointly with him an interest init by 
birth does not apply tothe property which a man inherils from his maternal 
grandfather. 


While the word “ancestor” in its ordinary meaning Includes an ancestor in 
the maternal line as well as the paternal~line, andthe use of the expression 
“ancestral” in its ordinary sense has been a cause of misunderstanding, the 
“ancestral” estate in which under Hindu law a son acquires an interest jointly 
with his father by birth, must, as shown by the original text of the Mitakshara, 
be confined to the property which descends to the father from his male ancestor 
in the male line. : ss 


Raja Chelikant Venkayyamma Garu v. Raja Chelikani Venkatarama- 
nayyamma (1) explained and distinguished, 


The provisions in the Code do not regulate the procedure of the Privy 
Council in hearing appeals from India, but the rule embodied in section gg of 
the Code of Civil Procedure is calculated to promote justice, and accordingly - 
the Board, assuming that there has been misjoinder of parties in the Courts 
below, will not on that account adopt a course which would merely bave the 
effect of prolonging litigation. They will consequently. not render a trial 
abortive where the alleged misjoinder has affected neither the merits of the case 


nor the jurisdiction of the Court. y 


Privy Council Appeal No. 97 of 1934 from a decree of tbe High 
Court of Judicature at Allahabad, dated January, 23, 1933, 


` 


(1) (1902) L. R. 29 I. A. 156; 1. L. R. 25 Mad. 671, 
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(Bennet and Rachhpal Singh, 77.) reversing a decree of the Sub- 
ordinate Judge of Banda, dated January 17, 1929. 

A. M. Dunne, K. C, W. Wallach & T. K. Kidwai for the 
Appellant: The amendment of tbe plaint offends against Order 2 
Rule 5 of the Code of Civil Prccedure, 1908, and is therefore 
impermissible, The amendment changes the nature of the suit, 
and the cause of action. The suit as originally framed must not be 
altered in such a manner as to alter the character of the suit. As 
originally brouzht by Bindeshri, the suit was to set aside a sale on 
the ground of collusion and fraud, and it cannot be changed, as is 
now sought to be done, by alding a contention that Bindeshri 
had only a life interest in the property and that his widow, who was 
brought into the record on his death, was under the alleged will 
entitled absolutely to the estat», The widow cinnot come into the 
suit and raise a separate case of her own: Aa Shwe Mya v. Maung 
Afo Hnaung (1). The object of Order 2 Rule 5 was to keep separate 
the class of cause of action which is peculiar to a representative of 
a deceased plaintiff who has been made a party to the suit in that 
capacity. The widow here is making a claim which has nothing to 
do with that of her husband. On the proper construction of the 
rule, she should have been relegated to her own suit: See 
Mulla's Code of Civil Procedure, Fifth Edition page 202. It would 
lead to grave mischief to allow such an alteration as is intended in 
the present case by treating it merely as a misjoinder under 
section 99 of the Code. That section should not be treated as a 
provision which gets over an error expressly provided against by 
Order 2 Rule 5. 

[Zord Maugham drew attention to Lord Tredegar v, Roberts (2)}. 

The second point is that the property in this suit was the pro- 
perty of the joint Hindu family consisting of Gonesh Prasad and 
. his son, Bindeshri, and that Ganesh was therefore not competent 
to dispose of it by Will. It was held by the Board in Raja Chelt- 
kani Venkayyamma Garu v, Raja Chelikani Venkataramanyyamma 
(3) tbat a grandson inberiting property from his maternal grand- 
father takes itas ancestral property, and tbat, if he has brothers, 
it forms a joint family property with the rule of suivivorship at once 
attaching to it, the brothers accordingly not taking it as tenants in 
common or as if it were self-acquired property, but as joint 
property. 

(1) (1¢21) L. R. 481. A. 214 (217). 

(2) [t914] 1 K. B. 283. 

(s) (goa) L. R. a9 1. A. 156 , 1. L. R, ag Mad. 678. 
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[Lord Maugham: In Mulia's Principles of Hindu Law it is 
stated at page 235 that “ancestral property in unobstructed ` 
heritage. ”] : 

I submit that the Board have in Raja Chelikant’s case(1) (supra) 
said that obstructed heritage can be ancestral properiy. That 
different constructions have been placed on the Board’s judgmant 
in that case in India cin ba seen from Karuppai Nachiar v. 
Sankaranarayanan Chetly & others (2) and Vythinatha Ayyar v. 
Yegeia Narayana Ayyar (3) which are decisions in my favour, and 
Jamna Prasad v. Ram Partap (4); Karri Ramayya v. Villoori 
Jagannadhan (5); Bishwanath vy. Gangadhar (6) and all of which 
are against my proposition. I submit that, in view of the Boari’s de- 
cision in Raja Chelikani’s case (1)(supta) it is clear that there can be 
property descended froma maternal grandfather to daughters’ sons 
which is not an unobstructed heritage but an obstructed heritage 
which in the hands of the daughters’ sons upon that descent is and 
becomes ancestral property, so that any son born to those sons 
afterwards is with his father a joint owner of the property. 

As authority for the proposition that property descending to 
daughters’ sons from their maternal gran ifather is ancestral property 
reference may be made to Colebrooke's edition of the Mitakshara, 
Chapter 2, Section 2 Paragraph 6, and Mayne on Hindu Law & 
Osags, oth Edition Page 826, Para 563A). 

L. DeGruyther, K. C, S. Hyam and T, Prasad for the Respon- 
dent was called upon to ‘argue only as to the question whether 
the property in ‘dispute was ancestral property. 

There are two separate and distinct legal conceptions :- (1) Two 
or more persons acquiring a joint estate as tenants in common, and 
(2) acquisition of an estate by birth. A joint estate by birth can be 
acquired only through paternal relatives, and not through females: 
See Mayne on Hindu Law and Usage, oth Edition, Sections 268, 
270, 271, 274 and 275. If nephews inherit by a brother, they take by 
inheritance, but it is not ancestral property. Ifa man dies leaving 
no widow and no sons, his daughters share his property by survivor- 
ship, and itis only when the last daughter dies that the daughters’ 
sons come in at all, and then they take ger capita. If there are 
several sons by different daughters, they cannot take as a joint 

(1) (1902) L. R. 29 I. A. 156; I. L. R. 25 Mad. 678. 

(2) (1902) I. L. R. 27 Mad coo. (F, B). 

(3) (1903) I. L R. 27 Mad. 382. 

(4) (1907) I. L. R. 29 All 667. 

{5 (1915) I. L. R. 39 Mad. 950. 

(6) (1917) 3 Pat. L. J. 168; 
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family. Raja Chelikani’s case (1) is of a special character. There | ~ 


a grandfather died leaving as his heirs two grandsons by one of his 
daughters. Both the sons were, at the time when they took the 
grandfather’s property, members of a joint and undivided Hindu 
family, and the question was not whether they had acquired an 
interest by birth, but wheter they were joint tenants, that being 
the only point argued and decided. (Counsel referred to pages 157, 
159, 164 and 165 of the report). There was no question in that case 
of a right acquired by birth, the only question was whether the tivo 
brothers took by suivivorship infer se or not. Counsel concluded 
his argument by referring to Afar Sing v. Thakar Singh (2); 
Bishwanath v, Gangadhar (3); Jamna Prasad v. Ram Fartap (4); 
Karuppai Nachiar v. Sankaranarayanan Chetty & others (5) and 
Vythinatha Ayyar v. Yeggia Narayana Ayyar (6). 
Dunne, K. C. and W. Wallach, in reply. 


Their Lord ships’ judgment was delivered by 


Sir Shadi Lal: This is an appeal froma decree of the High 
Court of Judicature at Allahabad, dated the 23rd January, 1933, 
which reversed a decree of the Subordinate Judge of Banda, 
dated the 17th January, 1929, and allowed the plaintifs claim 
for possession of a village called Kalinjar Tirhati with mesne 
profits thereof, 

One Ganesh Prasad, a resident of Banda inthe Province of 
Agra, was the proprietor of a large and valuable estate, including 
the village in dispute. He died on roth May, 1914, leaving him 
surviving a son, Bindeshri Prasad, who was thereupon recorded 
in the Revenue Records as the proprietor of the estate left by 
his father. 

In execution of a decree for money obtained by a creditor 
against Bindeshri Prasad the village of Kalinjar Tirhati was sold 
by auction on zoth November, 1924, and thé sale was confirmed 
on 25th January, 1925. Bindeshri Prasad then brought the suit, 
which has led to the present appeal, claiming possession of the 
property onthe ground that the sale was vitiated by fraud. He 
died on the 25th December, 1926, and in March, 1927, his widow, 
Giri Bala, applied for the substitution of her name as the plaintiff 


(1) (1902) L. R. 29 I. A. 156:1. L. R. 25 Mad. 678. 

(2) (1908) L. R. 35 1. A. 206, 207, 211; I. L, R, 25 Calc. 1039; 8 C. L. J. 359 
(3) (1317) 3 Pat. L. J. 168, 171. 

(4) (1907) I. L. R. 29 All 667. 668 

(5) (5603) I. L. R. 27 Mad. 300 (F. B.) 

(6) (1903) I. L. R. 27 Mad. 382. 
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in the suit. She was admittedly the sole heiress of her deceased 
husband, and this application was accordingly granted. She also 
asked for leave to amend the plaint on the ground that under 
a will made by his father-in-law, Ganesh Prasad, on 5th April, 
1914, her husband got the estate only for his life, and that on 
the latter’s death his life interest came to an end, and the devise 
in her favour became operative, making her absolute owner of 
the estate including the village in question. She accordingly 
prayed that, even if the sale be held to be binding upon her 
husband, it should be declared to be inoperative as against her 
rights of ownership. 

The Trial Judge made an order allowing the armendment, and 
on 28th May, 1927, recorded reasons to justify that order. But in 
July, 1¢27, when the defendants in their additional pleas again 
objected to the amendment, the learned Judge framed an issue as to 
the validity of the amendment. He was, thereafter, transferred from 
the district; and his successor, who decided the suit, dismissed 
it on various grounds, and one of these grounds was that the 
amendment of the plaint changed the nature of the suit and should 
not have been allowed. The High Court, on appeal by the 
plaintiff, has dissented from that conclusion, and held that the 
amendment was necessary for the purpose of determining the real 
questions in controversy between the parties, 


On behalf of the defendants, who are the appellants before 
their Lordships, it is contended that, while Giri Bala could continue 
the suit on the cause of action which accrued to her husband, 
she was not entitled to add to it an alternative cause of action 
which accrued to her in her personal capacity. It is, however, 
clear that the suit has been tried on the amended plaint, and 
that the parties have adduced all the evidence relating to both 
the causes of action. Their Lordships do not think that, even 
ifthere is any substance in the objection raised to the amendment 
of the plaint, it should now be allowed to prevail, and all the 
time and labour expended on the trial of the suit should be thrown 
away. To prevent the mischief which may be caused by the 
reversal of the decree in a case of this kind, section 99 of the 
Code of Civil Procedure, 1908, provides that no decree shall be 
reversed or substantially varied, nor shall any case be reman- 
dedin appeal, on account of any misjoinder of parties or causes 
of action, or any error, defect or irregularity in any proceedings 
in the suit, not affecting the merits of the case or the jurisdiction 
of the Court. Now, the High Court has decided that the trial 
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of the suit on the alternative causes of action is sanctioned by 
the law, and it is not suggested that the alleged misj,inder of the 
causes of action has affected the merits of the case or the juris- 
diction of the Court. The issue is now narrowed down to the 
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Lordships should, on that ground, reverse the decree granted by 
the High Court. The provisions contained in tke Civil Procedure 
Code do not regulate the procedure of their Lordships in hearing 
appeals from India, but there can be no doubt that the rule 
embodied in section 99 proceeds upon a sound principle, and 
is calculated to promote justice; and their Lordships are not 
prepared to adopt a course which would merely prolong litiga- 
tion. Assuming that the High Court has erred in over-ruling 
the objəction tothe amendment and in upholding the trial on 
both the causes of action, they do not think that the trial 
should be renderei abortive, when the alleged misjoinder has 
affected neither the merits of the case ner the jurisdiction of the 
Court. 


The next question for determination is whether Giri Bala has 
established her title to the village in dispute, and the answer to that 
question depends upon the factum and the validity of the will 
alleged to have been made, on the 5th April, 1914, by her father- 
in law, Ganesh Prasad, upon which she founds her claim. Now, it 
may be stated at the outset that the original will has been lost, and 
its contents are proved by two copies, the authenticity of which has 
not been challenged. But before examining the terms of tha will, it 
ig necessary to give a brief history of certain circumstances which 
are said to have led to its execution. It appears that in 1898 
Ganesh Prasad applied to the Government of his province to take 
over the management of his estate. In compliance with his request 
the Court of Wards took charge of the estate and continued to 
manage it until his death in May, 1914. During the last four years 
of his life he made severul attempts to get his estate released from 
the management of the Court of Wards, but these attempts were 
unsuccessful. He had only one son, Bindeshri Prasad, but his 
relations with the son were strained. The father was displeased with 
the son because of his unsatisfactory character and ex‘ravagant 
habits. Accordingly he made a will at Allahabad on the 4th August, 
1911, and got it registered there on sth August. By this will he 
dedicated the whole of his estate to certain charitable and religious 
purposes, and appointed seven persons to be the executors of the 
will and the trustees to carry out the trusts. One of these seven 
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Si persons was the Collecter of his own district, Banda, and, at that 
1937. time, the Collector was one Mr. Swan, a member of the Indian 


Muhammad Husain Civil Ssıvice. A copy of the will was sent by the testator to Mr. 
Khan Swan, who was, therefure, cognizant of the execution as well as of 
Babu ei Nandan the contents thereof. 
= By this will the testator not only depiived Bindeshri Prasad of 
Sit Shadi Lal. inheritance, but made no provision for his daughter-in-law, Giri 
Bala, or for any children who might be born to her. 

In the beginning of ror4 there was an outbreak of bubonic 
plague at Banda, and Ganesh Prasad, therefore, left that place to 
live in Motihari, one cf the villages comprised in his estate. He 
was at that time ill and was attended by a physician. While he was 
living there, the will relied upon by the plaintiff is said to have 
been executed by him on sth April, rgt4. It revoked the previous 
will of 1911 and made various devises which will te discussed 
hereinafter. Thereafter, when there was an abatement in the 
epi temic, he returned to Banda and died there on roth May, 1914. 

Thereupon, the Collector, Mr. Swan, took immediate steps to 
guard the rooms in which the deceased used to keep his valuables 
and important document. In compliance with the direction 
of the Collector, one Pandit Ram Adhin Shukla, a Deputy 
Collector and Muigistrate of Banda, went to the house of the 
deceased on the afternoon of roth May, and locked up both 
the rooms in that house which contained several locked boxes 
and valuable properties belonging to the deceased. On the 
following day he submitted his report in writing to the Collector. 


The trustees appointed by the will of 1911 were, at that time, 
ignorant of the fact that it had been revoked by a subsequent 
testament, and considering that it became operative on the death 
of the testator, four of them made an application, on 3rd Jure, 
1914, to the High Couit at Allahabad for probate of the will. 
They filed with their application a certified copy of that will, and 
stated that the original will was probably among the papers of 
the deceased in his house, of which the Collector had taken 
charge. On the 29th June, 1914, the High Court ordered citations 
to issue, and directed the Collector of Banda to transmit the 
original will to the Registrar of the Court. In the meantime 
the Collector, who knew of the application for probate pending 
in the High Court, had sent a Deputy Collector, Pandit Hari 
Har Nath Mutto, to the house of the deceased, and asked him 
to examine the papersin the rooms which had been locked on 
roth Miy, 1914. Tbe Deputy Collector opened the locks of the 
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rooms on the 28th June, and made a search for the will of 1911. Pe Gi 
That will was not found there, but another will, dated the sth April, 1937. 
r914, was found by him. Upon tbat will he made an endorsement iekitaacd Husain 
mentioning the exact place from which it was recovered, and also Re 
the names of the persons in whose presence it was found. He sent Babu Kishva Nandan 
this will with his report to the Collector. i Sahai: 
It must be statel here that the Collector was fully acquainted Sir Shadi Lal. 
with the hand-writing of the deceased, who had been working under Sr 


him as an Honorary Magistrate for many years, but he did not, on 
examining the signatures of the testator on the will, suspect their 
genuineness. Indeed, he wrote to the Registrar of the High Court 
on Irth July, r9r4, a letter stating that the will of rgrx could-not 
be found among the papers of the deceased, but that a later will 
was found, revoking the earlier will. On the 15th July, he sent the 
original will of 1914 to the Government Advocate at Allahabad and 
instructed him to oppose the giant of probate of the will of ryry, 
and to produce the will of 1914 in the probate proceedings then 
pending in the High Court. Onthe same date he wrote to the 
Commissioner of the Division, to whom he was subordinate, and 
also to the Legal Remembrancer to the Local Government, inform- 
ing them of what he had written to the Government Advocate. He 
also stated that “ there is no reason whatever to doubt the authenti- 
city of the later will.” 


As instructed by the Collector of Banda, the Government 
Advocate produced the original will in the High Court on 27th 
July, 1914, when the probate case came on for heating. The High 
Court directed the Registrar to take charge of the will pending 
further orders. 


In the meanwhile, Bindeshri Prasad had not only lodged a 
caveat in the High Court against the grant of probate of the willof | i 
rgtr, but also applied to the Revenue Officer for mutation, in 
respect of the property left by his father to be effected in his 
favour, on the ground that the estate was ancestral and that he was 
entitled to it by right of survivorship. On sth October, 1914, a 
compromise waa effected in the course of the mutation proceedings 
between Bindeshri Prasad on the one side and the trustees under 
the will of rgtr onthe other. One of the trustees, who was a 
resident of Allahabad, had died, and there were, at that time, five 
trustees who belonged to Banda, and the Collector, who was an 
ex-officio trustee. ‘These five trustees stated that the second will 
was genuine and bore the stgnatures of Ganesh Prasad, and they 
agreed to let Bindesbri Prasad remain in proprietary possession of 
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the estate of bis father “ as provided in the second will of the sth 
April, 1914”. They also undertook to apply to the High Court 
to dismiss their application for probate. At the same time, Binde- 
shri Prasad agreed to be responsible for all the debts of his father, 
and to create a trust of a house comprised in the estats to be used 
as a dharamsala, and also to pay Rs. 309 per annum to defray 
the expenses of the Ram Lila festival at Banda. 

On the 12th October, 1914, the trustees asked the Collector to 
transmit to the High Court their application embodying the com- 
promise and praying that their application for probote of the will 
of rg1t might be dismissed, on the ground that it had been revoked 
by the later will of 1914. They also stated in their application that 
they were “ completely satisfied that the second will of the sth 
April, 1914, is perfectly genuine ”, and that it bears the signatures 
of Ganesh Prasad and the two attesting witnesses. 

On the 7th November, r914, the High Court accordingly dis 
missed the application for probate,, and this order of dismissal waa 
followed in December by an crcer of the Revenue Officer sanction- 
ing mutation of immcvable property in favour of Bindesbri Prasad 
instead of his father. On the conclusion of the proceedings in the 
High Court, Mr. Milcomson, the Government Advocate, applied 
to the High Ccurt for the return of the original will of 1914, and it 
was made Over to him onthe 13th January, 1915. There is no 
doubt that the will was delivered by the High Court to Mi. 
Malcomson, but there is no evidence to show what happened to it 
thereafter. The plaintiff has proved that a search was made for the 
original document, but it has not been discovered. 


On these facts it must be held that the original will of r9rq bas 
been lost, and the plaintiff is, therefore, entitled to produce 
secondary evidence of itscontents, The secondary evidence con- 
sists of two certified copies of the original document, one copy was 
made when the original was in the custody of the Collector, and 
the second copy was obtained from the High Court. Neither 
the genuineness nor the accuracy of these copies has been 
challenged, but they prove only the contents of the document 
which purported to be the will executed by Ganesh Prasad on the 
sth April, 1914. Itis obvious that they cannot prove that the 
original, of which they are copies, was executed by the testator. 

What is the evidence to prove its execution by Ganesh Prasad ? 
That evidence is furnished by the testimony of the scribe Mahabir 
Prasad. This witness was, in 1914, acting as the agent of Ganesh 
Prasad in bis village Motihari, and he states that Ganesh Prasad, 
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who had come to live there in the beginning of 1914 owing to the 
outbreak of plague at Banda, gave him a draft of the will which 
he intended to execute, and asked him to make a fair copy of it. 
The witness accordingly prepared a fair copy, which was then signed 
by Ganesh Prasad and attested by two persons, Jugal Kishore, who 
was his physiéian and was treating him in his illness, and Piare 
Lal Dube, who was his tenant. These persons having died could 
not be examined as witnesses; but the Deputy Collector, who 
recovered the original will in June, 19r4, satisfied himself after 
taking down their statements, that it was the will of Ganesh 
Prasad. 


‘The certified copies show that the will bore two signatures of 
the testator, one in clearly legible handwriting, and the other in 
running hand; but there is nothing suspicious in that fast, as even 
the admittedly genuine will of rgt1 was signed by him twice. 


- There is also evidence of several witnesses, who saw the original 
document immediately after its recovery and had no difficulty in 
recognising both the signatures of the testator on it. It is significant 
that these witnesses included some of the persons who were trustees 
under the willof rgrr, and there is no reason to impeach their 
veracity. Indeed, in their application submitted to the High Court 
on the rath October, 1914, they, as stated above, had declared in 
unequivocal terms that they were familiar with the bandwriting of 
Ganesh Prasad, and had satisfied themselves that the signatures of 
the testator on the will of rgr4 were genuine. The learned Judges 
of the High Court have repelled the suggestion that the trustees 
were actuated by improper motives when they accepted the 
genuineness of the will; and their Lordships, after examining the 
evidence to which their attention has been invited, concur in their 
conclusion. 


Mr. Swan, the Collector of Banda, who was familiar with the 
handwriting of Ganesh Prasad, also recognised his signatures on 
the will when it was sent to him by the Deputy Collector; and he 
informed all the persons concerned of the recovery of the document 
and of its genuineness. He also asked them to take steps in con- 
formity with its provisions. This circumstance must be regarded as 
an important corroboration of the direct evidence in support of the 
genuineness of the will, 


It is true that unfortunately the relations between the father and 
the son were strained, and to prove that fact the appellants desired 
to produce in eviderce certein documents which were on the record 
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peo. of the Court of Wards. They asked the Court of Wards foran 
1937. inspection of those documents, but their request was refused. An 
ee eae application haf been made to their Lordships that they should 
Kban direct the Court of Wards to transmit to the Registrar of the Privy 
Babu Kishva-Nandan Council the desired documents, or remit the case to India for the 
Sahai. reception of the additional evidence. The refusal of the Court of 


Sh Shadi Lat. Wards was perhaps not justified, but their Lordships do not think 

— = that any useful purpose would be served by postponing the deter- 
mination of this appeal, as the enmity between the father and the 
son, which was sought to be proved by the additional evidence, can- 
not be seriously disputed. Indeed, it. was this enmity which 
led the father to make the will in 1911, which, as stated, made no 
provision for either the son or the son’s wife, or even his own 
mistress. It was obviously an improvident will, and when he 
fell ill, be probably thought that be should, before dying, make 
suitable provision for his relatives and dependents. There is 
also evidence to show that the son was with his father shortly 
before tbe latters death, and that there was a reconciliation 
between them. 


Whether there was a complete reconciliation with the son 
or not, it was only to be expected that the deceased would realise 
the gravity of the harm which would be caused by the will of 

ee 1911. It would, not only disinherit his only son, but also leave 
his daughter-in-law, for whom be had a great regard and sympathy, 
without any provision, There was also his mistress, Jairaj Kuar ; 
and it was only fair that a suitable maintenance should be pro- 
vided for her. Moreover, he could not be unmindful of the 
fact that, if bis daughter-in-law gave birth toa son or adopted 
a boy,- there would be no property which he could inherit, In 
these circumstances it was only natural and right that he should 
make another will providing for all the persons who had claims 
upon his affection or bounty. The will in question did what a 
a person in the position of Ganesh Prasad might be expected 
todo. It gave only a life interest to Bindesbri Prasad, which, 
while enabling him to realise the income of the estate during his 
lifetime, prevented him from disposing of the property. It also 
provided that, on the death of Bindeshri Prasad, the estate should 
devolve upon the lutter’s son, natural or adopted and that, in the 
absence of any such son, it should become the absolute propeity 
of his daughter-in-law. But the holder of the estate for the 


time being was directed to pay Rs. 50 a month to the mistress of 
the testator. 
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No reasonable objection could be taken to these. provisions Pa 
of the will, and itis noteworthy that in 914, when the will was 1937. 
recovered from the house of the deceased, there was no suggestion wii aa Husain 
made by any person that it was a forged document. Indeed, en 


the persons who now condemn it asa forgery have not made any Babu Kishva Nandan 
attempt to prove their allegation or to rebut the evidence, direct ee 
as well as circumstantial, led by the plaintiff to establish its Sir Shadi Lal. 
execution by Ganesh Prasad. Their Lordships, therefore, agree ees 
with the High Court that the issue as to the facium of the will 
must be decided in favour of the plaintiff. 
The validity of the willis challenged on the ground that the 
testator had no authorily to dispose of the property, as it belonged 
toa Hinju coparcenary consisting of himself and his son. It is 
common grouni that the property was inherited by Ganesh Prasad 
from his maternal grandfather, Jadu Ram; and the question 
arises whether it was ancestral in his hands in the sense that his 
son acquired therein an interest by birth jointly with him. There 
isa diversity of judicial opinion upon this question in India vide, 
inter alia, Karuppai v. Sankaranarayanan Chetty(1); Jamna 
Prasad v. Ram Partap (2); Bishwanath v. Gangadhar (3). But the ‘ 
matter’is of considerable practical importance, and their Lordships 
think that it should not be left in a state of uncertainty. : 
The learned Counsel for the appellants argues that the property ae 
inherited by a daughter’s son from his maternal grandfather is 
ancestral property, and he relies, in support of his argument, 
upon the expression “ancestral property” as used in the judgment 
of this Board in Raja Chelikant Venkayyamma Garu v. Raja 
Chelikani Venkataramanayyamma (4), in describing the property 
which had descended from the maternal grandfather to his two 
grandsons. It is to be observed that the grandsons referred to 
in that case were the sons of a daughter of the propositus, and 
constituted a coparcenary with right of survivorship. On the 
death of their mother they succeeded to the estate of their 
maternal grandfather, and continued to be joint in estate until 
one of the brothers died. Thereupon, the widow of the deceased 
brother claimed to recover a moiety of the estate from the 
surviving brother. The question formulated by the Board for i 
decision was, whether the property of the maternal grandfather 


(1) (1903) I. L. R. 27 Mad. 300 (F. B.) 

(2) (1907) I. L. R. 29 All. 667. 

(3) (1917) 3 Pat. L. J. 163. 

(4) (1902) L. R. 29 J. A. 156; 1. L. R, 25 Mad. 676. 
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descended, on the death of his daughter, to her two sons jointly 
with benefit of survivorship, or in common without benefit of 
of survivorship. This was the only point of law which was argued 
before their Lordships, and it does not appear that it was contended 
that the estate was ancestral in the restricted sense in which the 
term is used in the Hindu law. Their Lordships decided that the 
estate was governed by the rule of survivorship, and the claim 
of the widow was, therefore, negatived. ‘The brothers took the 
estate of their maternal grandfather at the same time and by the 
same title, and there was apparently no reason why they should 
not hold that estate in the same manner as they held their other 
joint property. ‘The rule of survivorship, which admittedly 
governed their other property, was held to apply also to the estate 
which had come t> them from their maternal grandfather. In 
these circumstances it was unnecessary to express any opinion 
upon the abstract question of whether the property, which a 
daughter’s son inherits from his maternal grandfather, is ancestral 
property in the technical sense that his son acquires therein 
by birth an interest jointly with him. This question was 
neither raised by the parties nor determined by the Board. 
It appears that the phrase “ancestral property”, upon 
which reliance is placed on behalf of the appellants, was used 
in its ordinary meaning, namely, property which devolves 
upon a person from his ancestor, and not in the restricted 
sense of the Hindu Law which imports the idea of the acquisition 
of interest on birth by a son jointly with his father. 

There are, on the other hand, observations in a later judgment 
of the Board in Alar Singh and others v. Tkakar Singh (1), which 
are pertinent here. It was stated in that judgment that unlegg the 
lands came “ by descent froma lineal male ancestor in the male 
line, they are not deemed ancestral in Hindu law.” This case, 
however, related to the property which came from male collaterals, 
and not from maternal grandfather ; and it was governed “ by the 
custom of the Punjib ”, but it was not suggested that the custom 
differed from the Hindu law on the issue before their Lordships. 

The rule of Hindu law is well-settled that the property which a 
man inherits from any of his three immediate paternal ancestors, 
namely, his father, father’s father and father’s father’s father, is 
ancestral property as regards his male issue, and his -son acquires 
jointly with him an interest in it by birth. Such property- is held 
by him in coparcenary with his male issue, and the doctrine of 

(1) (1608) L. R. 25 I. A. 205; L L. R. 35 Cale. 1039 ; 8C, L. J. 359. 
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survivorship applies to it. But the question raised by this appeal 
is whether the son acquires by birth an interest jointly with his 
father in the estate, which the latter inherits from his maternal 
grandfather. Now, Vijnanesvara, the author of Mitakshara, expressly 
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paternal, It is true that Colebrooke’s translation of the 27th sloka 
of the first section of the first chapter of Mitakshara, which deals 
with inheritance, is as follows :—‘‘It is a settled point that property 
in the paternal or ancestral estate is by birth.” But Colebrooke 
apparently used the word “ancestral” to denote grand-paternal, and 
did not intend to mean that in the estate, which devolves upon a 
person from his male ancestor in the maternal line, his son acquires 
an interest by birth. The original text of the Mitakshara shows 
that the word used by Vijnanesvara, which has been translated by 
Colebrooke as “ancestral”, is paitamaha (fare) which means 
belonging to pitamaha (farag). Now, gifamaha ordinarily means 
father’s father, and, though it is sometimes used to include any 
paternal male ancestor of the father, it does not mean a maternal 
male ancestor. 

_ Indeed, there are other passages in Mitakshara which show that 
itis the property of the paternal grandfather in which the son 
acquires by birth an interest jointly with, and equal to that of, 
his father. For instance, in the 5th sloka of the fifth section of the 
first chapter, it is Lud down that in the property “which was 
acquired by the paternal grandfather......... the ownership of father 
and sən is-notorious ; and, therefore, partition does take place. For, 
or because, the right is equal, or alike, therefore, partition is not 
restricted t bə made by the father’s choice, nor has he a double 
share.” Now, this isthe translation of the sloka by Colebrooke 
himself, and it is significant that the Sanskrit word, which is 
translated by him as ‘ paternal grandfather”, is gifamaha (Raws). 
There can, therefore, be no doubt that the expression “ ancestral 
estate ” used by Colebrooke in translating the 27th sloka of the 
first section of the first chapter was intended to mean grand-paternal 
estat». The word “ancestor” in its ordinary meaning includes ap 
ascendant in the maternal, as well as the paternal, line; but the 
“ancestral” estate, in which, under the Hindu law, a son acquires 
jointly with his father an interest by birth, must be confined, as 
shown by the original text of the Mitakshara, to the property des- 
cending to the father from his male ancestor in the male line. The 
expression has somstim s been used in its ordinary sense, and that 
use has b2en the ciuss of misunderstanding. 
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ies The estate, which was {nheritei by Ganesh Prasad from his 


1937, maternal grandfather, cannot, in their Lordships’ opinion, be held 
Muhammad Husain tO be ancestral property ia which his son had an interest jointly 
Ichan with him, Ganesh Prasad consequently bad full power of disposal 
Babu Kishva Nandan Over that estate, ani the devise made by him in favour of his - 
Sahai, daughter-in-law, Giri Bala, could not be challenged by his son or 
Sir Shadi Lal. any other person. On the death of her husband, the devise in her 
v= favour came into operation and she became the absolute owner of 
the village Kalinjar Tirhati, as of the remaining estate, and the sale 
of that village in execution proceedings against her husband could 
not adversely affect her title, ace 
For the reasons above stated, their Lordships are of opinion that 
the decree of the High Court should be affirmed, and this appeal 
should be dismissed with costs. They will humbly advise His 
Majesty accordingly. 
T. L. Wilson & Co. Solicitors for the Appellants. 


Douglas Grant & Dold: Solicitors for the Respondent. 


RC. CG Appeal dismissed. 


CIVIL REVISION. 7 


Before Mr. Justice B. E. Mukherjea, 


Civil. RANI HARSHAMUKHI DASI 
1937: v. 


Aprih, 20,28, YUNUS MOLLA AND OTHERS* 


Coda of Civil Procedure (Act V of 1908), Section 153—Decree in conformity 
with the judgment —Application for amendment, if maintainable—Question, 
one of interpretation of the decree—Pleadings and other relevant papers 
to be looked into. 


In a suit for arrears of rent brought by a co-sharer landlord owning an eight 
annas share of a certain Touzi, there was an additional prayer for enhancement 
of rent of the entire tenure under section 7 of the Bengal Tenancy Act. An 
exparte decree for enhancement of rent was passed. The decree so passed 


*Civil Revision Case No. 1190 of 1936, against the decision of J. Gupta, 
Esq, Munsif, and Court at Baruipur (24 Parganas), dated the 6th of July, 1936 
in the Rent Suit No. 175 of 1932. 
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followed the judgment tn its entirety. Subsequently the interest of that co- 
sbarer landlord was purchased by the present plaintiff, who started a rent suit 
in which enhancement of rent was claimed at the full rate granted by the said 
exparte decree. The defendants contended that the plaintiff was entitled to 
one halt of the amount decreed. They also applied for amendment of the 


exparte decree under the provisions of Section 152 of the Code of Civil Pro- 
cedure : 


Held, that the whole question is one of interpretation of the decree having 
regard to the pleadings of the case and the other relevant papers, but it is not 
a matter for which an application for amendment could be made under Section 
152 of the Code of Civil Procedure. 

Application under section 115 of the Code of Civil Procedure 
by the Plaintiff in a rent suit. ~ 


The material facts will appear from the judgment. 


Messrs, Atul Chandra Gupta and Satish Chandra Sinha for the 
Petitioner. i 


Atessrs. Jatindra Nath Sanyal and Joygopal Ghose for the Oppo- 
site Parties, 


The following judgment was delivered :— 


B. K. Mukherjea, J :—This is a Rule directed against an 
order allowing amendment of a decree under the following 
circumstances. One Mrinmoyee Dasi who as predecessor-in- 
interest of the present petitioner owned an eight annas share of 
a certain Touzi, instituted a rent suit, being rent suit No. 175 
of 1932 in the Court of the 3rd Munsif at Alipore for recovery 
of rent due in respact of a certain tenure held by opposite parties 
Nos, r to 8 as tenants under her. The total rent payable in 
respect of the tenure was Rs. 18-423-4p. a year, and the plaintiff 
claimed rent for three years at the rate of Rs. 9-2as-2p, for her 
eight annas share together with cesses, damages, &c, the aggregate 
claim being laidat Rs. 35 and odd. In addition to the prayer 
for recovery of rent, there was another prayer for enhancement 
of rent of the entire tenure under section 7 of the Bengal Tenancy 
Act, and the plaintiff claimed enhancement to the extent of 
Rs. 35 and odd upon the existing rent of Rs. 18 and odd. The 
suit was not contested by the~tenant defendants and it culminated 
in an exparte decree on 26th January, 1933. The ordering 
portion of the judgment stands as follows: ‘“Decreed exparte 
with costs. Plaintiff do also get enhancement of rent at Rs, 
23-toas from Baisakh, 1340 B. S. under section 7 of the Bengal 
Tenancy Act.” The decree was in identical terms, ln 1935, 
the present petitioner who purchased the interest of Mrinmoyee, 
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instituted a rent suit against the said tenant, and ske claimed 
enhanced rent at the rate of Rs. 23-roas. a year, in ber half share 
basing her claim upon the expaite rent decree mentioned above. 

The defendants’ contention was that the enhanced rent of 
Rs, 23-1048. allowed by the Court in the previous suit was in 
respect of the entire tenure and consequently the plaintiff was 
entitled to only one-half of the same. As the decree was not 
very clear on this point, the defendants thereupon made this 
application to the Court of 3rd Muntif at Alipore for amendment 
of the decree passed in rent suit No. 175 of 1932, under the 
provisions of section 152 of the Code cf Civil Procedure, pray- 
ing that it might be expressly stated that Re. 23-1088 being the rent 
in respect of, the entire tenure, the plaintiff was entitled to 
half of it. ; À . 

Mr. Gupta who appears fur the petitioner has contended 
before me that tLe decrce being in entire conformity with the 
judgment, there is no scope foramendment of the Cecree under 
the provisions of section 152 of the Code of Civil Prccedure. 
On the other hand it has been contended by Mr. Sanyal for the 
opposite party that the Court in passing the decree in rent suit 
No. 175 of 1932 could not but mean that R°, 23-ro0as, was the 
enhanced rent in respect of the whole tenure. He relies in 
support of his contention, upon the provisions of sections 7 and 
188 of the Bengal Tenancy Act. It is true, that in schedule 
Kha of the plaint in rent suit No. 175 of 1932, the enhanced 
rent in respect of the entire tenure claimed by the plaintiff, was 
set out, and there was no. distribution of the total enhanced rent 
amongst the different cc-sbarers as section 188 of the Bengal 
Tenancy Act enjoins, 


Be that as it may, I think that the whole question is one of 
interpretation of the decree, having regard to the pleadings of 
the case, and theother relevant papers, but itis nota matter for 
which an application for amendment could be made under section 
152 of the Code of Civil Prccedure. The decree follows the 
the judgment in its entirety, and I am unable to say that there 
was any incidental slip, or omission which would bring the case 
within section 1532 of the Code. The judgment and the decree 
both seem to be a bit ambiguous and certainly, it is open to the 
Court before whom the rent suit which was instituted by the 
plaintiff, is still pending, to construe the ex faste decree properly 
having regard to the pleadings by the parties and the exact relief 


` > which the Court purported to grant in that case, 


Vou, LXV.) HİGH GourT 


It may be, that the view taken by the trial Court in granting 
the amendment, is the right view, but without expressing any 
opinion upon this point finally, I set-aside the order of amendment 
passed by the trial Court simply onthe ground that the appli- 
cation is not maintainable under section 152 of the Code. The 
defendants will be at liberty to call upon the Munsif before 
whom the rent suit is pending, to accept the interpretation which 
he wants to put upon the deciee in the previous rent suit. That 
is a matter which hasto be decided by the Court which is at 
present hearing the rent suit and his decision subject to any right 
opinion will be final. 


The result is that the Rule is made aLsolute and the order 
of the Court below is set aside with the observations mentioned 


above. There will be no order as to costs, either in this Court or 
in the Court below. 


ORR Rule made absolute, 





APPELLATE CIVIL. 


Before Sir Harald Derbyshire, Chief Justice and Mr. Justice 
B. K. Mukherjea. 


MANOHAR CHANDRA BANDOPADHYAY AND ANOTHER 
v. 


SUDHI PRIYA ROY CHAUDHURY 
AND ON HIS DEATH 
KALIPRIYA ROY CHAUDHURY AnD oruers* 


Code of Civil Procedure (Act V of 1908), section 153— Amendment of decree— 
No time limit—Mistake on the part of the Court OficerNo laches on the 
part of the decree-holdor, if to ba proved=Indian Limitation Act (IX of 
1908), Sch. I. Article 182 Clause (4) ~Business of the executing Court. 


There is no time limit prescrtbed by Jaw within which an application for 
amendment of a decree under the provisions of section 152 of the Code of Civil 
Procedure has got to be made. 


+ Appeal from Original Order No. 403 of 1935 with Civil Rule No. 516 of 
1935; against the order of Jogendra Narayan Roy Chaudhury, Esq , Subordinate 
Judge, and Court, Faridpore, dated the 10th of June, 1935 in Miscellaneous - 
Judicial Case No. 12 of 1935. ` 
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Whore the omission of the Schedule in a final decree was due to a mistake on 
the part of the Court Officers and the misdescription in the name was also a 
palpable error apparent on the face of it, the decree-holders were under no 
obligation to satisfy the Court that really there were no latches on thew part. 
As such the amendments should, be allowed as a matter of course under 
section 152 of the Code of Civil Procedure 


Article 182 Clause 4 Sch. I of the Indian Limitation Act allows an application 
for execution to be made within three years from the date when the decree is 
amended, 

It is no business of the executing Court to enter into the propriety of the 
question as to whether the amendment should have been made or not and once 
the decree is amended it has got to take the amended decree as it stands and 
allow execution of it provided the application for execution is made within three 
years from the date of the amended deoree. 


Durgaprosad Das v. Kedar Nath Nayek (1); Musammat Bhagirathi Kuer y. 
Narsing Narayan Sing (2); Allada Lakshmi Kanta Rao v. Naddelia 
Ramayya (3) followed. 


Appeal and Application by the Judgment-debtors, 

Proceedings under section 47, Civil Procedure Code. 

The material facts appear from the judgment. 

Messrs. Prokash Chandra Majumdar and Satindra Nath Roy 
Chaudhury for the Appellants, 

Mr, Prokash Chandra Majumdar for the Petitioners. 


Messrs. Jatindra Nath Sanyal, Amiyaranjan Roy Chaudhury 
and Nalini Ranjan Bhattacharjee for the Respondents, 


Messrs. Jatindra Nath Sanyal and Shambhunath Banerjee for 
the Opposite Party. 


Mr, Pannalal Chatterjee for the Deputy Registrar in Appeal. 
Mr. Satyen dta Nath Mitter for the Deputy Registrar in Rule, 
The judgments of the Court were as follows : 


Mukherjea, J. :—This appeal is on behalf of the judgment- 
debtors and it arises out of an order passed by the Subordinate 
Judge of Faridpur in a proceeding under section 47 Civil Procedure 
Code. The facts which gre material for our present purposes lie 
within a short compass, and may be stated as follows :— 

The decree-holders obtained a preliminary decree for sale ina 
mortgage suit onthe 16th of December, 1930. The decree was 
made final on the zoth of April, 1931 and on 4th September, 1934 

(1) (1929) A. I. R. 1929 Cale. 650. 
(2) (1920) I. L. R, 9 Pat. 782. 
(3) (1934) L L. R, 58 Mad, 743- 


Vor. LXV} . HIGH COURT, 


an application for amendment was made by one of the decree- 
holders alleging that there was a certain misdescription in his name 
as it occurred in the final decree, his name really being Sudhi Priya 
Roy Chaudhury and not Sudhir Priya Roy Chaudhury as was stated 
in the decree. On roth September 1934 there was ancther applht- 
cation for amendment and the decree-holders prayed therein for 
insertion of the list of the mortgaged properties in the Schedule 
to the final decree. Both these applications for amendment were 
allowed on 26th January 1935 and after that on 25th March 1935 
the present application for execution was presented by the decree- 
holders. The judgment-debtors resisted this application on the 
ground that the decree was barred by limitation. The Subordinate 
Judge has overruled this contention and ‘passed an execution order 
in favour of the decree-holders. It is against this order that the 
present appeal has been preferred by the judgment-debtors. 

Mr. Majumdar, who appears for the appellants, has raised the 
contention that the Court below ought to have held that the decree 
was barred by limitation inasmuch as the application for execu- 
tion was not presented till more than three years had elapsed 
from the date of the final decree. He argues that Art. 182, 
Clause (4) of the Limitation Act upon which reliance was placed 
by the trial Court was of no assistance to the decree-holders in 
this case inasmuch as the application for amendment itself was 
made more than three years after the date of the decree and the 
decree must be deemed to have been already dead at that time. 
Mr. Majumdar has also attacked the amendment order dated 
the 26th of January, 1935 and he has got a Rule against this order 
under section 115, Code of Civil Procedure being Rule No. 516 of 
1935 which is heard along with this appeal. 


As regards the Rule Mr. Majumdar’s contention is that the 
Court below passed the order of amendment illegally and with 
material irregularity in the exercise. of its jurisdiction. It is 
pointed out that there was no explanation for delay given by 
the decree-holders in the application for amendment and it is also 
pointed out that the amendments prayed for were altogether 
unnecessary there being no misdescription so far as decree- 
holder No. r was concerned and there was no necessity for ineerting 
any schedule of the mortgaged properties toa final decree for 
sale. It is necessary that we should deal with the Rule first, 
because if the Rule succeeds the appeal will succeed asa matter 
of course, time being counted from the date when the original 
decree was passed, 
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Looking at the order for amendment that has been passed by 
the trial Court I am of opinion that the order cannot be said to 
be illegal or irregular. The application presumably was made 
under sectiun 152 Code of Civil Procedure and there is no time 
limit prescribed by law within which an application for amend- 
ment of this nature has got to be made. Itis true that when 
there are undue laches on the part of the petitioners or the 
interest of third parties has intervened, the Court should be 
reluctant in allowing amendments of this description ; but, in the 
circumstances of this case, when the omission of the schedule was 
due to a mistake ifany, onthe part of the Court officers and the 
misdescription in the name was also a palpable error apparent 
on the face of it, I think.that the decree-holders were under no 
obligation to satisfy the Court below that really there were no 
laches on their part. Itis also apparent from the facts set out 
in the counter affidavit that there were proceedings taken by the 
judgment-debtors under Order IX, rule 13, Code of Civil Procedure 
against the preliminary and the final decrees for sale. While 
these proceedings were pending the decree-holders might Jonafide 
believe that there would be no use in making applications for 
correcting the decree and they might have reasonable grounds 
for waiting till these miscellaneous proceedings were finally 
decided. I am also not impressed with the argument of Mr. 
Majumdar that the insertion of the schedule of the mortgaged 
properties in the final decree for sale was not necessary. It is 
true that under the forms that are now prescribed the schedule 
is omitted in the final decree and there have been corresponding 
changes in the operative part of the decree also ;.but as the form 
stood under the old practice which has been adopted in this case 
there was an express reference in the decree to the description 
of the properties at the foot of the decree and unless there was 
a schedule of the properties properly given it might be said that 
the decree was incomplete and incapable of execution. So con- 


_ sidering these facts I am of opinion that the amendments were 


both necessary and properand there were no undue laches on 
the part of the decree-holders which would disentitle them to 
this relief. 

- This being the case the Rule must stand discharged and this is 
a matter which does not strictly speaking come within section r15, 
Code of Civil Procedure. 


Now, if the order for amendment stands, as we hold that it 
should stand, I think that the contention of Mr. Majumdar in 
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tha appeal itself, would have no substance. Art. 182 clause (4) 
of the Limitation Act is perfectly clear and allows an application 
for execution to be made witbin three years from the date when 
the decree is amended. I think itis beyond the competence of 
the ex:cuting Court to decide as to whether the order for amend- 
ment of the decree was proper or not. It may be the duty of 
the Court allowing the amendment to consider as to whether an 
amendment should be granted at all when the application was 
made more than three years after the date of the decree; 
and if there is an order for amendment passed in such cases 
the parties of course could challerge that order by way of revi- 
sion as they have attempted to do here, but itis no business of 
the executing Court to enter into the propriety of the question as 
to whether the amendment should have been made or not, and 
once the decree is amended it has got to take the amended decree 
as it stands and allow execution of it provided the application 
for execution is made within three years from the date of the 
amended cecree. This view was taken by this Court inthe case 
of Durgaprosai Dasy. Kedar Nath Nayek (1) which is Second 
Appeal No. 430 of 1928 andis repottedin All India Reporter 
and this has been followed in the other High Courts, (See 
Musammat -Bhagirathi Kuer v. Narsing Narayan Sing (2) and 
Allada Lakshmi Kanta Rao v, Naddella Ramayya (3). Iam in 
entire agreement with this view as laid down above and as the order 
of amendment stands, this appeal cannot succeed, 

The result is that the appeal is dismissed with costs, the hearing- 
fee being assessed at two gold mohurs. The Rule is discharged 
without c sts. 


Derbyshire, C, J. :—I agree, 
P, R. Appeal dismissed : 
` Rule discharged, 


(1) (1929) A. I. R. 1929 Cale. 650. 
(2) (1930) I. L. R. 9 Pat 7&2 (3) (1934) I. L. R. 8 Mad. 743. 
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Before Mr. Justice A. G. R. Henderson and Mr. 
Justice C. C. Biswas. 


BALARAM DEY AND OTHERS 
D. i ; 
PRANRAM CHATTERJEE.* 


Code of Criminal Procedure {Act V of 1898), Sec. 144—Power of the Magis- 
trate under that section — Non-compliance with an order passed under that 
section = Indian Penal Code (Act XLV of 1560), section 188, order under, 
if within jurisdiction. 

An order passed under section 188 of the Indian Penal Code for failure to 
comply with an order passed under section 144 of the Code of Criminal Pro- 
cedure would be to some extent infructuous inasmuch as a failure to comply 
with it before the time for showing cause bad elapsed would not be punishable. 
But when an order absolute was made after such cause was shown, failure to 
comply with it would be punishable and an order passed under section 188 
Indian Penal Code would be within jurisdiction. 

Emperor v. Bhola Girt Mohunt (1) Sm Kusum Ku nari Debi v. Sm. Hem 


Nlaini Debi (2) distinguished. 


Section 144 of the Code of Criminal Procedure empowersa Magistrate to 
direct a person to take certain order with certain property in his possession. 
So the Magistrate in the present case had jurisdiction to direct the. petitioner to 


cut the bund. 

Reference under section 438 of the Criminal Procedure Code 
by the Sessions Judge of Burdwan recommending that the order 
of the Sub-Divisional Magistrate of Katwa dated the 12th October, 
1936, making the order under section 144 of the Criminal Pro- 
cedure Code final against the and party together with order of 
Sub-Deputy Magistrate of Katwa, dated the 4th November, 1935,. 
summoning him under section 188 of the Indian Penal Code 
on a complaint by the sub-Divisional Magistrate, Katwa, be 
revised. 


The material facts are shortly these. On 28. 9. 36. the Sub- 
*Criminal Reference No 1 of 1937, under section 438 Criminal Procedure 


Code, by M. H. B. Lethbridge, Esq, Sessions Judge of Burdwan, dated the and 
January, 1937. : 


(1) (1936) 40 C. W. N. 640. 
(2) (1933) 38 C. W. N. 315. 
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Divisional Officer, Katwa, ordered the petitioner to cut- a bund 
which he erected to the north of the tank known as the Aina 
Pushkarini situated in village Pachundi or to show cause against 
the order. 

The petitioner filed an objection and on 12. 10. 36. the 
Sub-Divisional Officer made the order final after a visit to the 
locality. i 

The petitioner not having cut the dund the Sub-Divisional 
Officer filed a complaint to the Sub-Deputy Magistrate, 
Katwa, who has summoned him under section 188 Indian Penal 
Code. 

Other tacts will appear from the judgment. 

Mr. D. N. Bhattacharjes for the Crown. 

No one for the Accused. 

C. A, V. 

The judgments of the Court were as follows :— 

Henderson, J :—This is a Reference by the learned Sessions 
Judge of Burdwan recommending that the prosecution of the 
petitioner, for an offence punishable under section 188 Indian 
Penal Code be quashed. 

The facts are these : A petition asking for action under section 
144 Criminal Procedure Code was filed by several persors before 
the Subdivisional Magistrate of Katwa. He‘sent it to the Presi- 
dent of the Union Board for report. On receipt of the report, 
he passed an order on the petitioner under Section 144 Criminal 
procedure Code directing him to cuta dundh or to show cause 
against the order. The petitioner appeared and showed cause, 
The Magistrate was not satisfied with the explanation and declined 
to cancel the order. The petitioner failed to comply with 


it and has been prosecuted under Section 188 Indian penal. 


Code. 

The first ground upon which the learned Judge bases his 
recommendation is that an order passed in this form is illegal. 
Now it is clear that such an order must to some extent be infruc- 
tuous, inasmuch asa failure to comply with it before the time 
for showing cause had elapsed would not be punishable; but 
we are not prepared to go further than that and to say that it 
was without. jurisdiction. ‘Ihe learned Judge relies upon the 
case Emperor v. Bhola Giri Mohunt (1). That was a decision of our 
learned brother Mitter, J. It appears that in that case the cause 
shown by the person charged under section 188 Indian Penal Code 

(1) (1936) 40 C, W. N. 640. 
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had never been rejected, with the result that there never was any 

“absolute crder made against him. Inthe present case the order 
was passed on 28. ç. 36. The explanation of the petitioner was 
rejected on 12. ro. 36 with the result that with effect from the 
date there was an absolute order directing the petitionerto cut the 
bundk, In our opinion the Magistrate’s order was’ made with 
jurisdiction. 

Then inthe second place the learned Judge is of.opinion that 
the order was bad in view of the decision reported in Sm. Kusum 
Kumari Debi v. Sm. Hem Nalini Debi (1), Now that -was a very 
peculiar case. The petitioner had started to build a wall and 
the foundations had been dug. The Magistrate ordered her not 
to build the wall and then ‘went on to direct her to -fill up the 
hole made for the foundations. Now it is clear that the action 
alleged to be likely to cause a breach of the peace was the 
attempt to build the wall: the omission to fill up the hole could 
not possibly hava that effect. We see no reason to suppose 
that that case was not rightly decided: but the observations 
made by the learned Judges must be read with reference to 
the peculiar facts, By its very terms section 144 empowers 
the Magistrate to direct a person to take certain order with 
certain properly in his possession: in the present case the 
Magistrate had jurisdiction to direct the petitioner to cut the 
bundh, ’ 


We accordingly, reject the Reference. 
Biswas, J :—I agree. 


BR, Reference rejected. 


(1) (1933) 38 C. W. N. 115. 


fer 


we or e mos a 
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Present: Lord Russell of Killowen, Lord Macmillan 
and Sir John Wallis. 


THE TATA HYDRO-ELECTRIC AGENCIES, 
LIMITED, BOMBAY 


T. 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY AND ADEN. 


Rovenue—Income tax—Agency Business acquired by assignee subject to obli- 

` gation to make certain annual payments out of commission earned— 

Deduction of payments in computing profils—Whether permissible- Indian 
dncome Tax Act ( IX of 1922) s 10 


A limited company, A, carried on an agency business In the course of 
which inter alia it acted as managing agent for a company, B. As remunera- 
tion, the A company received annually from the B company 10 percent of 
the B company’s profits for the year. The A company had acquired its 
agency business (including its rights under its agreement with the B company) 
by assignment from another company, subject to an obligation to pay to 
each of two parties, X and Y, 123% of the annual commission which it received 
from the B company. That obligation had been undertaken by the A company’s 
predecessors, the assignors, in consideration of loans made by X and Y to 
the Bcompany at atime when the latter was urgently in need of financial 
assistance. 


By section 10 (t) of-the Indian Income Tax Act: “The tax shall be payable 
by an assessee under the head ‘Business’ in respect of the profits and gains of 
any business carried on by bim.” 


By s 10(2): “Such profits or gains shall be computed after making the 
following.allowances, namely......([X) any expenditure (not being in the nature 
of capital expenditure) incurred solely for the purpose of earning such profits 
or gains,” 

On a claim by the A company to be allowed to deduct the 25% paid to X 
and Y in computing its profits and gains fora year of assessment, held that, 
those payments not being payments incurred solely for the purpose of earning 
profits, the deduction was inadmissible, and that the fact that making the 
payments affected the ultimate yield in money of the assessee company’s 
business was irrelevant, that yield not being the statutory criterion, 


Where the purchaser of a business undertakes to the vendor as one of the 
terms of the purchase that he will pay a sum annually to a third party, 
irrespective of whether the business yields any profits or not, it would be 
difficult to say that the annual payments thus made were incurred solely for the 
purpose of earning the profits of the business. 


Pondicherry Ratiway Co. Lid, v, Commissioner of Income Tax, Madras 
(1) distinguished. 


(1) (1931) L. R. 58 L A. 239 ; 54C, L. J. 381. 
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C. Macdonald & Co. v. Commissioner of Income Tox, Bombay (1), discuss:d 
and explained. 


Dicia in Robert Addis & Sons’ Collis: tes Lid , v. Commissioners of Inland 
Revenue (2), approved and adopted. 

Privy Council Appeal No. 46 of 1935, from a judgment of the 
High Court of Judicature at Bombay (Beaumont, C. J. and 
Rangnekar, J.) delivered ona reference to the High Court under 
section 66 of the Indian Income Tax Act by the Commissioner of 
Income Tax, Bombay Presidency and Aden. 

The appellant company were assessed to income tax for the 
year 1933-34 in respect, infer alia, of the profits of their busi- 
ness of managing agents. In computing the profits of their 
business under section ro of the Act of 1922, the Income Tax 
Officer included the whole cf the 1emuneration received by them 
by way of commission under their agency agreement from the 
Tata Power Co. Ltd. The appellants having appealed to the 
Assistant Commissioner, the latter rejected the appeal, holding 
that the case did not come within the principle of the decision 
of the Privy Council in Raja Bijoy Singh Dudhuria v, Commis- 
stoner of Income Tax, Calcutta (3) relied on by the appellants, 
The appellants being dissatisfied with the Assistant Commissioner’s 
decision, he referred the questions of law to the High Court 
under section 66 of the Act. The High Comt answered 
thcse questions adversely to the assessee company, which now 
appealed. ; 

Raymond Needham, K, C., R. P. Hills, and R. Parikh for the, 
Appellants: The payments made by the appellants to F. E. 
Dinshaw Ltd. and Mr. Tilden Smith ought not to have been taken 
into account in computing the profits of the appellants’ business, 
as managing agents for the purpose of income tax, for those 
payments were not and did not represent part of the profits of the 
appellants’ business. They were payments out of the gross 
revenue received by the appellħts from one of the sources of 
revenue of the business, namely, a particular agency for a partis 
cular principal. 

Under the assignment to them of the agency business of Tata 
Sons Ltd,, the appellants obtained not the whole commission 
payable by the Tata Power Co. Ltd., to their agents, but only 
75% of that commission. In any event, the payments were an 

(1) (1934) 37 Bom. L. R. 126; 71. T. C. 466, 

(2) (1924) S. C. a31, f = : 

(3) (1923) L. R. 60 1, A. 196; 57 C. L, J. 503. : 
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expenditure necessary to enable the appellants to carry on their 
business as managing agents and earning the profits of the 
business. 

The payments were expenditure necessary for the earning of 
the profits of their agency business is shown by the finding of 
fact in the case that the assignors, Tata Sons Ltd., had been 
required to find persoas willing to lend money to their principals, 
the Tata Power Co, Ltd., and that they had been obliged to 
undertake to pay to the lenders a share in their own commission 
from their principals. 

Hubert Hull for the Respondent: The liabilities in discharge 
of which the appellants made the payments to F. E. Dinshaw 
Lti, and Tilden Smith were undertaken by the appellants as 
part of the consideration for the acquisition by it of its business as 
managing agents of the Tata Power Co. Ltd. Those payments 
were accordingly not expenditure incurred, whether solely or at 
all, for the purpose of earning the profits or gains brought 
under charge. 

Their Lordships’ judgment was delivered by 

Lord Macmillan : The appellants are a private limited com- 
pany who carry on the business of managing agents of the Tata 
Power Company Limited and of certain other hydro-electric com- 
panies in India. They acquired this agency business from their 
predecessors, Tata Sons Limited, under an assignment dated arst 
November, 1929, whereby Tata Sons Limited transferred to the 
appellants their whole rights and interest as agents of the hydro- 
electric companies under their subsisting agreements with these 
companies, but subject, as to their rights and interest under their 
agreement with the Tata Power Company Limited, to their obliga- 
tions under two agreements with F. E. Dinshaw Limited and 
Richard Tildén Smith respectively. The assignment was declared 
to be to the intent that the appellants should thenceforth be and 
act as the agents of the hydro-electric companies, and be entit- 
led to all benefits and advantages contained in and conferred by the 
agreements between Tata Sons Limited and these companies, and 
should perform and be bound by all the obligations and duties 
thereby imposed, and further that the appellants should receive all 
commissions and other remuneration to which Tata Sons Limited 
were entitled thereunder. The appellants for their part covenan- 
ted to carry out and perform the terms and conditions of the agree- 
ments with F. E. Dinshaw Limited and Richard Tilden Smith, and 
to indemnify Tata Sons Limited against any consequences of the 
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non-observance thereof. They further undertook, if so required, to 
enter into separate agreements in their own names with F. E, 
Dinshaw Limited and Richard Tilden Smith in the same terms. 

Under the agency agreement between Tata Sons Limited and 
the Tata Power Company Limited, which was dated the 24th Sep- 
tember, 1919, and the benefit of which the appellants thus acquir- 
ed, the remuneration of Tata Sons Limited for their services con- 
sisted of a commission of 10 per cent, on the annual net profits of 
the Tata Power Company Limited, with a minimun of Rs. 50,000 
whether that company should make any profits or not, and they 
were also entitled to have their expenses reimbursed. In return 
for this remuneration Tata Sons Limited undertook to use their 
best endeavours to promote the interests of the Tata Power Com- 
pany Limited. The agreement was declared to be assignable, and 
the Tata Power Company Limited undertook to recognise any 
assignees as their agents and, if required, to enter into an identical 
agency agreement with such assignees. It was also declared to be 
lawful for Tata Sons Limited to assign the whole or any part of 
their earnings under the agreement. 

It appears that in 1926 the Tata Power Company Limited were 
urgently in need of financial assistance to the extent of over a 
crore of rupees. Tata Sons Limited, their then managing agents, 
who, as the Commissioner of income tax puts it in his statement 
of facts, “had to find the money,” approached F. E. Dinshaw 
Limited and Richard Tilden Smith, who agreed to provide the 
necessary funds. One of the conditions on which they agreed to 
do so was that, in addition to the interest payable by the Tata 
Power Company Limited for the loan, they should each receive 
from Tata Sons Limited two annas inthe rupee, or 12% per cent 
of the commission earned by Tata Sons Limited under their agency 
agreement with the Tata Power Company Limited. Two agret- 
ments embodying this obligation were entered into between Tata 
Sons Limited and F, E. Dinshaw Limited and Richard Tilden 
Smith respectively, dated 15th and roth October, 1926, being the 
agreements referred to in the assignment by Tata Sons Limited 
of their agency business to the appellants. It will be observed 
that as the remuneration of Tata Sons Limited depended, subject 
toa minimum, on the prosperity of the Tata Power Company 
Limited, they had an interest in assisting the Tata Power Com 
pany Limit ed to obtain the financial accommodation required for 
the conduct of their business. 

After the acquisition of the agency business by the appellants 
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the Tata Power Company Limited, in fulfilment of their obligation 
under their agreement with Tata Sons Limited, entered into a 
new agency agreement with the appellants dated 17th December, 
1929, in terms identical with those of their previous agreement 
with Tata Sons Limited, and the appellants also ent:red into agree- 
ments with F. E. Dioshaw Limited and the administrator of the 
estate of Richard Tilden Smith (who had meantime died), dated 
23rd February and rgth May, 1932, respectively, in terms identical 
with those of tte previous agreements between Tata Sons Limited 
and these parties, 

By this series of transactions complete novation was effected 
with the result that the appellants came in rcom and place of Tata 
Sons Limited in all respects both as regards the right to receive 
from the Tatı Power Company Limited the stipulated agency remu- 
neration and as regards the obligation to pay out of that remunera- 
tion 1234 per cent. to F. E. Dinshaw Limited and 1234 per cent. 
to Richard Tilden Smith’s administrator. 

In the year 1932 the appellants duly earned and received pay- 
ment from the Tata Power Com; any of their commission of rc per 
cent. onthe net profits of that company and duly paid over to 
F. E. Ditshaw Limited and to Richard Tilden Smith’s adminis- 
trator 1236 per cent. thereof each, or 25 per cent. in all. 

-The assessment of the appellants income for tax purposes fcr 
the fiscal year to 31st March, 1934, which is in question in 
the present appeal, is based on their income, profits and gains for 
the year 1932 and the question is whether in the computation 
{or tax purpsses of their income, profits and gains for that year 
they are entitled to deduct a sum representing the 25 per cent. of 
the commission earned and received from tte Tata Power Company 
Limited which they paid over to F. E. Dinshaw Limited and 
Richard Tilden Smith’s administrator under the agreements above 
mentioned. The gross commission received by the appellants was 
Ra, 5,17,288 and the one-fourth thereof which they claimed to 
deduct waa Rs, 1,29,322. 

Under section 10 (2) of the Indian Income Tax Act, the pro- 
fits or gains of any business carried on by the assessee are to be 
computed after making allowance for “IX, any expenditure (not 
being in the nature of capital expenditure) incurred solely for the 
purpcse of earning such profits or gains.” 

The Income Tax Officer refused to allow the appellants to de- 
duct the sum in question in the computation of the profits or gains 
of their business and the Assistant Commissioner took the same 
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view. The appellants then requested the respondent to refer to 
the High Court the legal question of the admissibility of the deduc- 
lion. The respondent in doing so, expres sed, as required by the 
Act, his own opinion which was also to the effect thatthe deduc- 
tion was inadmissible. He founded his opinion on the case of the 
Pondicherry Railway Company Limited v. Commissioner of Income 
Tax, Madras (1) which he submitted was on all fours with the 
present case, and he also referred to the case of the Bharat 
Insurance Company v. Commissioner of Income Tax, Lahore, (2) in 
which the Pondicherry case (1) was followed. 

The questions of law as formulated by the Commissioner of 
Income Tax were as follows :— 

(1) Whether in the circumstances of the case and in view of 
the provisions of Sections 4 (1) and ro of the Act, the assessee 
company has been correctly assessed on the total amount of 
Rs, 5,17, 288 received by it as profits and gains of the business 
carried on by it as the managing agents of the Tata Power 
Co. Ltd. 

(2) Whether under the provisions of Section ro of the Act or 
under any other provision thereof the assessee company is entitled 
to have a deduction from the said profits and gains amounting to 
Rs, §,17,288 to the extent of Rs. 1,29,322 paid by it to certain 
parties under the agreements, exhibits F and G [being the agree- 
ments between the appellants and F. E. Dinshaw Limited and 
Richard Tilden Smith’s administrator respectively] on the ground 
that this latter amount was nothing but expenditure incurred 
solely for the purpose of earning the said profits or gains or on any 
other ground. 

In the High Gourt the appellants were also unsuccessful. The 
Chief Justice Sir John Beaumont in his judgment held that the 
whole ro per cent. commission received by the appellants from 
the Tata Power Company Limited was properly included without 
deduction in the assessment of the profits or gains of the appellants’ 
business, in conformity with the decision in the case of C. 
Macdonald & Co.v. Commissioner of Income Tax, Bombay (3), 
within which the learned Chief Justice said that the present case 
exactly fell. He further expressed the opinion that the question 
whether the expenditure in question was incurred solely for the 
purpose of earning the profits or gains of their business was a 

(1) (1931) Le R. s81. A. 239; 34C. L. J. 381. 


(a) (1993) L. R. 611. A. 41 : 59C. L. J. 175. 
(3) (1934) 37 Bom, L. R. 126; 7 I. T. C. 466, 
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question of fact and that as there was no finding of fact on which 
the Court could hold that the deduction claimed was one falling 
Within the statute, the question must be answered in the negative. 
By their order of 27th March, 1935, the High Court accordingly 
answered the first of the questions stated by the Commissioner in 
the affirmative and the second in the negative. 

In the case of C. Macdonald & Co., (1) to which the learned 
Chief Justice refers, the assessees carried on the business of 
managing agents of another company from whom they received a 
commission for their services. This commission the assessees 
were bound under an agreement to share with certain third parties 
and they claimed that the shares of their commission which they 
paid over to these third parties should be excluded or deducted 
in the computation of the profits or gains of their agency business, 
The Court held that the case was governed by the decision in 
the Pondicherry case (2) and that the whole commission received 
by the assessees must be included without deduction in the com- 
putation of their income for tax purposes. 

Before their Lordships counsel for the Crown did not seek to 
support the judgment of the High Court in the present case on 
the ground that it was ruled by the decision in the Pondicherry 
case (2), and and in their Lordships’ view he wis well-advised in 
recognising the clear distinction between that case and the present 
case. In the Pondicherry case (2) the assessees were under 
obligation to make over a share of their profits to the French 
Government. Profits had first to be earned and ascertained be- 
fore any sharing took place. Here the obligation of the appellants 
to pay a quarter of the commission which they receive from the 
Tata Power Company Limited to F. E. Dinshaw Limited and 
Richard Tilden Smith’s administrator is quite independent of 
whether the appellants make any profit or not. Indeed, if on 
their year’s operations as a whole they were to make a loss and 
incur no liability to income tax they would nevertheless have to 
pay away a quarter of the commission in question to the parties 
named. The commission in truth is not profit or gain; it is only 
an item or factor in the computation of the appellants’ profits or 
gains. Their Lordships regard this asa fundamental distinction. 
In the case of C. Macdonald & Co. (1) it would rather appear 
that the commission which was received by the assessees and 
‘which they were bound to share with certain other parties was 
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the sole souice of income of the assessees, but, be this as it may, 
the decision in that case cannot be supported by the authority 
of the Pondicherry case (1) on whatever other ground it may be 
justified, i 

It was not questioned by counsel for the Crown that, if the 
present question had arisen with Tata Sons Limited, they would, 
under section 10 (2) (ix), have been entitled’ on the facts stated 
to deduct their payments to F. F, Dinshaw Limited and Richard 
Tilden Smith as being expenditure incurred solely for the purpose 
of earning their profits or gains. But he submitted that‘after the 
acquisition of the agency business by the present appellants the 
payments assumed a different character. The appellants, he'said, 
did not take any part in obtaining the loans nor did they incur 
the liabilities in question in the course of rendering any services 
to their principals. The obligation to make the payments in 
question was taken over by them as part of the transaction where- 
by they acquired the agency business frum Tata Sons Limited 
and the payments were therefore made not for the purpose of 
earning profits in the conduct of the agency business but in 
fulfilment of the terms on which they purchased the business. 

' Their Lordships recognise and the decided cases show how 
difficult it is to discriminate between expenditure which is, and 
expenditure which is not, incurred solely for the purpose of 
earning profits or gains. In the present case their Lordships 
have reached the conclusion that the payments in question were 
not expenditure so incurred by the appellants. “They were 
certainly not made in the process of earning their profits; they 
were not payments to creditors for goods supplied or services 
rendered to the appellants in their business ; they did not arise 
out of any transactions in the conduct of their business. That 
they had to make these payments no doubt affected the ultimate 
yield in money to them from their business but that is not the 
statutory criterion. They must have taken this liability into 
account when they agreed to take over the business. In short 
the obligation to make these payments was undertaken by the 
appellants in consideration of-their acquisition of the right and 
opportunity to earn profits, that is of the right to conduct the 
business, and not for the purpose of producing profits in the 
conduct of the business. If the purchaser of a business under 
takes to the vendor as one of the terms of the purchase that he 
will pay a sum annually toa third party, irrespective of whether 

{1) (1931) L. R. 581, A. 239 5 54C. L, Ju 381. 
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the business yield any profits or not, it would be difficult to say ais 
that the annual payments were made solely for the purpose 1937. 
of earning the profits of the business, It would seem to make The ses 
ydro- 
no difference thatthe annual sum should be made payable out Electric Agencies, 
of a particular receipt of the business, irrespective of the earning eee ombay 
of any profit from the business as a whole. The case of a trans- The Commissioner 
: è Ee of Income Tax, 
feree of a business undertaking liability, for example, for the Bombay Presidency 
rents under current leases of the premises in which the business and Aden, 
was carried on by the transferor and isto be carried on bythe Zord Macmillan. 
transferee is quite a different case, for the ents paid are clearly ae 
an outlay necessary for the earning of profit. In the case of 
Robert Addie & Sons Collieries, Lid. v, Commissioners of Inland 
Revenue (1), the Lord President Clyde, dealing with correspond- 
ing words in the British Income Tax Act, says at p. 235: 
“What is ‘money wholly and exclusively laid out for the pure 
poses of the trade’ is a question which must be determined upon 
the principles of ordinary commercial trading. It is necessary, 
accordingly to attend to the true nature of the expenditure, and 
to ask oneself the question, Is it a part of the Company’s working 
expenses ; is it expenditure laid out ag part of the process of 
profit earning ?” 
Adopting this test their Lordships are of opinion that the 
deduction claimed by the appellants is inadmissible.as not being 
expenditure incurred solely for the purpose of earning the profits 
or gains of the business carried on by the appellants. They thus 
reach the same result asthe learned Judges of the High Court 
but on different grounds, and they would only add in conclusion 
that with all respect they do not share the view expressed by the 
learned Chief Justice that the question whether the payments in 
question were admissible deductions under section ro (2) (ix) 
was not open to argument in the High Court on the facts as 
found, 
Their Lordships will accordingly humbly advise His Majesty 
that the appeal be dismissed and the order of the High Court 
of 27th March, 1935, be affirmed. The respondent will have his 
costs of the appeal. 
Stanley Johnson & Allen: Solicitors for the appellants. 


The Solicitor, India Office: Solicitor for the Respondent. 
RCC Appeal dismisszd, 
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CIVIL REVISION. 


Before Mr, Justice M. C. Ghose. 


JOGENDRA NATH CHOWDHURY AND ANOTHER 
V. 


SHEIKH GOLAM SAMDANI AND OTHERS. * 


Bengal Tenancy Act (VIH of 1885 B. C.), Sec. 26 F—Righis of a third party, 
if can be adjudicated upon~Transferee, if can raise independent issues 
not contemplated by the section— Statements in the deed of transfer—Party 
bound by such statements. 


Section 26 F of the Bengal Tenancy Act coes not contemplate that the 
tights of a third party should be adjudicated thereon, 


Nabendra Kishore Roy v. Abdul Majid (1) and d’ohini Mohan Mitra v. 


“Radha Sundari Dassi (2) distinguished. 


Section 26 F requires certain matters to be proved and upon proof thereof 
the landlord 1s entitled to pre-emption. It is not open to the transferee to raise 
Independent issues which are not contemplated by the section nor can he be 
allowed to say that the deed of transfer upon which tbe pre-emption is claimed 


is not what it purports to be. The party must be held bound by the statements 
in the deed itself. 


Surendra ‘Narayan Layek v, Notan Behary Mandal (3) and Trotlokya Nath 
Ghosh v. Fajneswar Pal (4) followed. 


Application under section 115 of the Code of Civil Procedure- 
by the Landlord. 


Application under Section 26 F of the Bengal Tenancy Act. 
The material facts will appear from the judgment, 


Messrs. Jatindra Nath Sanyal and Jyotivindra Nath Das for 
for the Petitioners. 


Mr, Jyotish Chandra Pal for the Opposite Party, 

The judgment of the Court was as follows :— 

M. C. Ghose, J :—In this case the land in suit was sold on 
17th December, 1935, by a Kobala to opposite parties Nos, 1 and 


2. The notice of the transfer being served upon the landlord, 
the landlord made an application under section 26 F of the 


*Civil Revision Case No, 1587 of 1936, against the order of the Munsif, 3rd 


. Court at Bogra, dated the 22nd June, 1936 in Misc Case No. 129 of 1996. 


(1) (1935) 61 C. L. J. 497 ; 39 C. W. N. 673. 
t2) (1935) 39C. W., N. 1o14. 


(3) (1930) 53 C. L. J. 4t4; 35C. W. N. r14. (4) (1934) 38 C. W. N. 1004. 
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Bengal Tenancy’ Act for pre-emption. The pre-emption was 
opposed by opposite parties Nos. z and 2 who are minors repre- 
sented by their father Ajimaddin. Ajimaddin gave evidence 
which was accepted by the trial Court that the land in suit 
represents 3rd share of a previous holding which was purchased 
on 18th March, 1929 by Tara Pada Mukherjee. Ajimuddin’s 
case is that as to 34rds share of the land then purchased, Tara 
Pada Mukherjee was the owner, as to 4rd share he was the 
Benamdar of Ajimaddin who paid his share of the purchase money 
and he afterwards paid his share of the landlord’s fee, that since 
then he has been in possession of the land and built a homestead 
upon it, that in 1935, the said Tara Pada Mukherjee sold his 
34rds share to another person; at that time Ajimaddin wanted 
a Nadabi deed as to his 44rd share from Tara Pada Mukherjee 
but Tara Pada Mukherjee without his knowledge executed a sale 
deed in favour of his two.minor sons opposite parties Nos. 1 and 
2, that the sale deed was without any consideration and without 
the knowledge and ccnsent of himself or of the minors and that 
Ajimaddin’s title is independent of the alleged sale deed of 17th 
December, 1935. Upon these grounds,- the Court below has 
refused the pre-emption. 


It is urged in this Court that the Court below committed an 
error of law in going into the question of the previous title 
of Ajimaddin based ona sale deed of March 1929: that is nota 
matter for consideration in this summary proceeding under see- 
tion 26 F where unless the case comes under the four exceptions 
noted in the section itself, the immediate landlord may apply to 
the Court for pre-emption and the transferee can_ make no objec- 
tion except that he can claim further sums on account of im- 
provement and annulling of incumbrances etc. Section 26 F 
does not contemplate that the rights of a third party should be 
adjudicated thereon. The learned Advocate for the opposite party 
quoted the cases of Madendra Kishore Roy v. Abdul Majid (1), 
and Mohini Mohan Mitra v. Radha Sundari Dassi (2), But the 
facts of both those cases are different from the present case. In 
the first case the transferee pleaded that he was a Benamdar for 
aco-sharer in the tenancy and as such he claimed the exception 
of Section 26 F(t) (a). The plea Benami was considered by the 
Court and found to be correct and the pre-emption was refused. 
In the present case, the matter is entirely different. Ajimaddin’s 
case in effect is that the transferees, opposite parlies Nos. 1 and 
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2 had obtained nothing by the alleged transfer. Ifthat be so, 
Ajimaddin’s right will not be affected by the pre-emption claimed 
by the petitioner. The petitioner by the granting of the pre- 
emption will only get the right, title and interest in the holding 
of the transferee, namely, opposite parties Nos. 1 and 2. Any 
rights which Ajimaddin may have acquired in 1929 will not be 
affected by the granting of the present pre-emption. Section 
26 F requires certain matters to be proved and upon proof thereof 
the landlord is entitled to pre-emption. It is not open to the 
transferee to raise independent issues which are not contemplated 
by the section nor can he be allowed to say that the deed of 
transfer upon which the pre-emption is claimed is not what it 
purports to be. The party must be held bound by the state- 
ments in the deed itself. See the cases of Surendra Narayan 
Layek v, Notan Bekary Mandal (1) and Troilokya Nath Ghosh v. 
Jajneswar Pal (2). 

The Rule is made absolute with costs, hearing fee one gold 
mohur 
E. De Rule made absolute, 


(1) (1930) 53C. L. J. 414;35C.W. N. 116. (2) (1924) 48C. W. N. 1004. 





APPELLATE CIVIL. 
Before Mr. Justice M, C. Ghose. 
RAI HARENDRA NATH CHOWDHURY 


D. f 
AMAL KUMAR ROY CHOWDHURY AND OTHERS* 


Long possession without payment of rent-—Inference of a rent-free tenure— 
Land within the revenue paying estatz Gaus upon the tenants to prove 
that the tenure ts rent-free. 


Long possession without payment of rent may justify in particular circums- 
tances an inference of a rent-free tenure. 


The onus`™is always on the side of the tenant to establish by satisfactory 
evidence that the tenure he holds is rent-free, when the landlord has shown that 
the land is within the revenue paying estate. 


In.the present case the landlord has started an action for assessment of fair 
rent in respect of a tenure held by the defendant within his Putni tenure. The 


*Appeal from Appellate Decree No. 1125 of 1994, against the decree of 
Satish Chandra Chakravarty, Esq., Additional Subordinate Judge, First Court of 
24-Parganas, dated the 8th January, 1934, reversing that of Babu Panchkowri 
Sarkar, Munsiff, First Court, Basirhat, dated the 28th March, 1933. 
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record of right has recorded the Iands in suit as liable to pay rent. The defence 
is that it is rent-free. The only document produced by the defendant is a 
Kobala of 1266 B. S., where there is a bald statement that it is a Nishkar 
Brahmattar tenure There is no evidence on the origin of the tenure. The 
landlord ıs not aware of the assertion of a rent-free tenure by the defendants. 
There is nothing to show thal the landlords were aware of these lands or that 
they ever made any claim for ient from the defendants. The first claim for 
rent was made in 1925 and the present suit was instituted in 1932: 

Held, that it cannot be said that the defendants held the land openly and 
adverssly to the plaintiffs as a reat-free tenure. 

Appeal by the Plaintiff. 

Suit for assessment of fair rent in respect of a tenure held by 
the defendant within the Putni tenure of the plaintiff. 

The material facta will appear from the judgment. 

Messrs. Hiralal Chakravarty and Surendra Nath Basu (Sr.) 
for the Appellant. 

Sir. Anilendra Nath Roy Chow ihury for the Respondents, 

The judgment of the Court was as follows :— 

M, C. Ghose, J. :—This appeal arose out of a suit for assess- 
ment of fair rent in respect of a tenure of 1.95 acres held by the 
defendant within the Patni tenure cf the plaintiff. The record 
of right which was finally published in 1927 recorded the lands 
in suit as in the possession of the defendants within the revenue 
paying Putni tenure of the plaintif, and though not paying any 
rent the defendant was recorded as liable to pay rent. ‘Thereafter 
the plaintif instituted the suit for assessment of fair rent. The 
defence was that it was a rent-free holding of the defendants. The 
trial Court repelled the defence contention and assessed fair rent 
at Rs.g per annum. The defendants appealed and the learned 
Subordinate Judge has held that the defendants established that 
their holding was a rent-free holding and dismissed the plaintiff’s 
suit. Against that decree the plaintiff appeals to this Court, 

On the side of the plaintiff there is only tbe settlement record 
which shows that the land is situated within the plaintiff’s Putni 
tenure for which the plaintiff has to pay rent to his superior land- 
lord. As the land is within the revenue paying estate of the 
plaintiff, the onus is on the side of the defendant to show that this 
land is held rent-free. In support of the defence the defendant 
produced two documents, One a mortgage bond dated the 4th 
Pous 1231 B. S. executed by Ganganarain Chakravarti and 
Ramdhon Chakravarti in favour of Sk. Gayedi. They mortgaged 
the lands to Sk. Gayedi fora certain sum. There is no mention 
jn the document that the lands were held on a rent-free tenure. 
The next document is that of a sale dated 6th Bhadra 1266 B, S, 
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executed by Danki Bibi, widow of Sk. Gayedi, in favour of the 
predecessor of the defendants. It was stated in that document that 
the lands were Niskar Brahmottar, but nothing was stated as to 
who was the original holder of the rent-free tenure or how it 
became a rent-free tenure. There was a mere bald statement that 
it was a Niskar Brahmottar. 

Further the defendants stated that they never paid rent for 
this land. The plaintiff purchased the superior Putni in ryr7. 
He instituted a rent suit against’ the defendant in r925 but was 
not successful. 

The question is whether upon these facts the defendants are 
entitled to claim that the lands in suit are a rent-free tenure. 
Numerous cases were cited at the Bar namely, Jafer Ahmed v, 
Maharaja Birendra Kishore Manikya Bahadur (1) ; Bipradas Fai 
Chaudhury v. Monorama Debi (2); Jagdeo Narain Singh v. Baldeo 
Singh (3); Chaittra Nath Chowdhury v. Eabar Ali (4) and Brojen- 
dra Kishore Roy Chaudhuri v. Mohim Chandra Bhattacharji (5). 

Upon perusal of the reported cases it appears that long posses- 
sion without payment of rent may justify in particular circums- 
tances, an inference of a rent-free tenure. The onus is always on 
the side of the defendant to establish by satisfactory evidence that 
the tenure he holds is rent-free, when the landlord has shown that 
the land is within the revenue paying estate. 

In this case the only document on the side of the defendant 
is a Kobala of 1266 B. S. where there is a bare statement that it 
is a Niskar Brahmottar tenure. There is no evidence on the 
origin of the tenure. As to the plea of non-payment of rent the 
argument on the other side is that the Kobala of 1266 B. S., is not 
a registered document and the landlords were not aware of the 
assertion of a rent-free tenure by the defendants. There is nothing 
to show that the landlords were aware of these lands or that they 
ever made any, claim for rent from the defendants. The first 
claim for rent was made in 1925 and the suit was instituted in 1932. 
It cannot, therefore, be said that the defendants held the land 
openly and adversely to the plaintifisas a rent-free tenure. In all 
the circumstances of this case, it cannot be held that the defen- 
dants have established their plea of a rent-free tenure. 

The decree of the Court of appeal below is reversed and that 
of the Court of first instance is restored with costs in all the Courts. 
Leave to appeal is refused. i 
P. R. Appeal allowed. 

(1) (1913) 22 (2) an 2a C. W. N. 396. 


COL, 
(3) (1922) L. R. A A. 39 + 36 C. L, J. 4 
(4) (1924) 29 C. W.N.3 (s) Aiao) 31C. W. N. 32, 
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Present: Lord Russell of Killowen, Lord Macmillan 
and Sir John Walks. 


THE COMMISSIONER OF INCOME TAX, UNITED 
AND CENTRAL PROVINCES 
v. 
BADRIDAS RAMRAI SHOP, AKOLA. 


[ON APPEAL FROM THE COURT OF JUDICIAL COMMISSIONER, 
' CENTRAL Provinces], 


Income Tax—Unsatisfactory return of income made by tax-payer—Assesse 
ment made by oficer “to the best of his judgment ?—Suficient cause shewn 
Jor non-compliance with notice to produce evidence— Whether relevant to 
excuse failure by tax-payer to comply atth notice to produce accounts— 
Indian Income Tax Act (XI of 1922), as amended by the Indian Income 
Tax (Amendment) Act, 1920, and the Indian Income Tax (Second Amend- 
ment) Act, 1930, sections 22, 33, 27, 30, 31, 33, 66(2). 

A tax-payer having made an unsatisfactory return of his income, the income 
tax officer served on him a combined notice requiring him, under section 23/4) of 
the Indlan Income Tax Act, 1922, to procuce his accounts, and, under 
section 23(2) of the Act, to produce evidence in support of his return. The 
tax-payer obtained an adjournment of the date specified by the notice for compli- 
ance, and, on the adjourned date, applied on the ground of his alleged illness for 
another adjournment, which the officer on the day in question refused. No 
accounts having been produced, the officer made an ex parte assessment on the 
tax-payer as provided by section 23(4) of the Act, taking into account for that 
purpose matters of local repute and the fact that the tax-payer was the richest 
man in his cistrict. The tax-payer having applied under section 27 for cancella- 
tion of the assessment, only shewed sufficient cause for not producing the 
accounts in person, and the application was accordingly refused. The Assistant 
Commissioner having dismissed the tax-payer’s appeal to him against that 
decision, the tax-payer applied to him torefera case tothe High Court under 
section 66(2), which reference was duly made. The Court of the Judicial 
Commissioner decided that a new assessment must be made : 

Held, (1) That the failure of ‘the tax-payer either to comply with the notice 
under section 2a{4) to produce accounts or to shew sufficient cause for that 
failure, made it compulsory on the income tax officer to make an assessment 
ex parte, there being no question of his exercising a judicial discretion in the 
matter, and that the fact that the tax-payer had shewn sufficient cause for non- 
compliance with the notice under section 32(2) to produce evidence was irrelevant 
for the purpose. i 

(a) That, even if the officer bad been exercising a judicial discretion In 
deciding to make an assessment ex parte, he would not have been exercising it 
wrongfully by failing to give previous intimation of his intention to refuse an 
application for an adjournment. There is norule by which the income tax 
officer was bound to announce beforehand how jhe proposed to deal with such an 
application. 
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(3) That, the questions involved in the reference under section 66(2) being 
one of fact, no reference under that sub-section should have been made, 

(4) That the Act imposes on an income tax officer in making an assessment 
ex parte under section 23(4) no obligation either to conduct any kind of local 
enquiry or to record a note of the details and results of that enquiry, and that 
the officer made the assessment to the best of his judgment within the meaning 
of the sub-section : 


Abdul Bari Chowdury v. Commissioner of Income Tax (1) approved. 


Privy Council Appeal No. 43 of 1936, from a judgment of the 
Court of the Judicial Commissioner Central Provinces dated rath 
April 1934, on a case started under section 66(2) of the Indian 
Income Tax Act, 1922 by the Assistant Commissioner of Income 
Tax, Nagpur. 

Wallach for the Appellant: The income tax officer had juris- 
diction to serve the respondent with notices under sections 22(4) 
and 23(2) of the Act, and the respondent failed to comply with the 
terms of either notice. The officer had a discretion as to whether 
he would or would not grant the further adjournment asked for by 
the respondent on October 19, 1931, and there is no evidence that, 
in refusing to grant a further adjournment, he did not exercise his 
discretion properly. Moreover, the officer-was not bound to 
communicate to the respondent or to anyone on his behalf before- 
hand his decision not to grant the adjournment, 

On noncompliance by the respondent with the two notices, or 
either of them, the officer was bound in law to make an assessment 
under section 23(4), and, in those circumstances, the amount of the 
assessment hadto be estimated by the officer to the best of his 
judgment. With regard to that, it must be presumed, in the absence 
of proof to the contrary, that, in estimating the respondent's 
income at Rs. roo,coo, and in making an assessment in that 
amount, the officer acted according to the best of his judgment, and 
there is in fact no evidence to the contrary. 

No question of law arises as to the materials on which the 
officer exercises his judgment in making an assessment under 
section 23(4). Further, the question whether the respondent was 
prevented by sufficient cause from complying with the terms of the 
notices is a question of fact ; accordingly, no questions of law arose 
for reference under section 66(2), and that reference should not 
have been made. 

There was no evidence that the respondent had been prevented 
by any cause from complying with the notice under section 22(4) 


(to produce accounts), and there was no power in the officer to 
(1) (1931) L L. R. 9 Ran, 281, 
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cancel-the assessment unless the respondent satisfied him, or, on 
appeal, the Assistant Commissioner,-that he had been prevented by 
sufficient cause from complying with the terms of the notices issued 
under the two sub-sections, 


No appearance on behalf of the Respondent Tax payer. 
Their Lordships’ judgment was delivered by 


Lord Russell of Killowen: In this case the Commissioner 
of Income Tax for the United and Central Provinces appeals from 
a judgment of the Court of the Judicial Commissioner, Central 
Provinces, on a reference under section 66 (2) of the Indian 
Income-tax Act (XI of 1922). The respondent taxpayer did not 
appear on the hearing of the appeal. 

The case relates to an assessment made by the Income-tax 
Officer under section 23 (4) of the Act, subsequently to an alleged 
failure by the taxpayer to comply with all the terms of a notice 
issued under section 22 (4) of the Act. It will be convenient 
before stating the facts of the case to set out the provisions of the 
Act (as amended by the Indian Income-tax (Amendment) Act, 
1930, and the Indian Income-tax (Second Amendment) Act, 1930), 
which are relevant, and under which the various steps in the case, 
leading up to the reference, were taken. They are the following :— 

taai). 

“(2) In the case ofany person other than a company whose 
total income is, in the Income-tax Officer’s opinion, of such an 
amount as to render such person liable to income-tax, the Income- 
tax Officer shall serve a notice upon bim requiring him to furnish, 
within such period, not being less than thirty days, as may be 
specified in the notice, a return in the prescribed form and verified 
in the prescribed manner setting forth (along with such other 
particulars as may be provided for in the notice) his total income 
during the previous year. 


“(3) If any person has not furnished. a return within thet time 
allowed by or under sub-section (1) or sub-section (2), or having 
furnished a return under either of those sub-sections, discovers any 
omission or wrong statement therein, he may furnish a return or 
a revised return, as the case may be, at any time before the 
assessment is made, and any return so made shall be deemed 
to be a return made in due time under this section. 

(4) The Income-tax Officer may serve on the piincipal officer 
ofany company or on any person upon whom a notice has been 
served under sub-section (2) a notice requiring him, on a date to 


479 
P.C, 


mne 


1937. 


The Cammissioner of 
Income Tax, 
United and Central 
Provinees 


v 
Badridas Ramrai 
Shop, Akola. 
February, 10. 


4čò THE CALCUTTA LAW JOURNAL, [Von, LXV. 
P: iG: be therein specified, to produce, or cause to be produced, such 
1997. accounts or documents as the Income-tax Officer may require : 
eye <i ; A 
The Commissioner of Provided that the Income-tax Officer shall not require the 
Income Tax, production of any accounts relating to a period more than three 
United and Central z ei 
Provinces years prior to the previous year- 
v. "23. i is satisfied that a return 
was ERE 23.—(1) If the Income-tax Officer i 
Shop, Akola. made under section 22 is correct and complete, he shall assess the 
Lord Russell of total income of the assegsee, and shall determine the sum payable 
Killowen, by him on the basis of such return. 


~— . 


“(2) If the Income-tax Officer has reason to believe thata 
return made under section 22 is incorrect or incomplete, he shall 
serve on the person who made the return a notice requiring him, 
on a date to be therein specified, either to attend at the Income-tax 
Officer’s office or to produce, or cause to be there produced, any 
evidence on which such person may rely in support of the return. 

(3) On the day specified in the notice issued under sub-section 
(2), Or as soon afterwards as may be, the Income-tax Officer, after 
hearing such evidence as such person may produge and such other 
evidence as the Income-tax Officer may require, on specified points, 
shall, by an order in writing, assess the total income of the assessee, 
and determine the sum payablé by him on the basis of such 
assessment, 

“(4) If the principal officer of any company or any other person 
fails to make a return under sub-section (1) or sub-sectlon (2) 
of section 22, as the case may be, or fails to comply with all the 
terms of a notice issued under sub-section 4 of the same section 
or, having made a return, fails to comply with all the terms of a 
notice issued under sub-section (2) of this section, the Income-tax 
Officer shall make the assessment to the best of his judgment and 
in the case of a registered firm may cancel its registration : 

“Provided... 

“27. Where an assessee or, in the case of a company, the 
ptincipal officer thereof, within one month from the service ofa 
notice of demand issued as hereinafter provided, satisfies the 
Income-tax Officer that he was prevented by sufficient cause from 
making the return required by section 22, or that he did not 
receive the notice issued under sub-section (4) of section 22, or 
sub-section (2) of section 23, or that he had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from 
complying, with the terms of the last-mentioned notices, the 
Income-tax Officer shall cancel the assessment and proceed to make 
a fresh assessment in accordance with the provisions of section 23. 
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“20,.—(1) Any assessee objecting to the amount or rate at 
which he is assessed under section 23 or section 27, or denying his 
liability to be assessed under this Act, or objecting to a refusal 
of an Income-tax Officer to make a fresh assessment under section 
27, or to any order against him under sub-section (a) of section 25 
or section 25A or section 28, made by an Income-tax Officer, may 
appeal to the Assistant Commissioner against the assessment or 
against such refusal or order : 

“Provided that no appeal shall lie in respect of an assessment 


made under sub-section (4) of section 23, or under that sub-section 
read with section 27. 

Haj . . a 

u“ (3) PTE., 

“zr—[I) a. 

“(2) The Assistant Commissioner may, before disposing of any 
appeal, make such further inquiry as he thinks fit, or cause further 
inquiry to be made by the Income-tax Officer. 

“(3) In disposing of an appeal the Assistant Commissioner 
may, in the case of an order of assessment,— 

(a) confirm, reduce, enhance or annul the assessment or 

(4) set aside the assessment and direct the Income-tax Officer 
to make a fresh assessment after making such further inquiry 
as the Income-tax Officer thinks fit or the Assistant Commissioner 
may direct, and the Income-tax Officer shall thereupon proceed to 
make such fresh assessment. . . 

* (c) a 
(13 (d) . à à 

“Provided . . .” 

“33.—-(1) The Commissioner may of his own motion call 
for the record of any proceeding under this Act which has been 
taken by any authority subordinate to him or by himself when 
exercising the power of an Assistant Commissioner under sub-sec- 
tion (4) of section 5. 

“(2) Onreceipt of the record the Commissioner may make 
such enquiry or cause such enquiry to be made, and, subject to 
the provisions of this Act, may pass such orders thereon as he 
thinks fit : 

“Provided that he shall not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable oppor- 
tunity of being heard.” i" 

‘ The respondent having been served on the agth April, 1931, 
with a notice under section 22 (2), furnished a return, dated 
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the 27th July, 1931, which consisted of a printed return form, and 
contained but two statements only, viz. (a) opposita the paragraph 
relating to business the words and figures “Rs. 1,700. Approximate 
amount of loss” and (4) in the place where should appear the 
total amount of profit and gains or income, the same words 
and figures. 

A return in such a form was obviously unsatisfactory and 
incomplete. ‘The officer thereupon served upon the respondent 
on the 8th September, 1931, a combined notice requiring the 
respondent (under section 22(4)) to “produce or cause to be 
produced at my office” his accounts for three years, and (under 
section 23 (2)) either to attend or to produce or cause to be 
produced any evidence on which he might rely in support of his 
return. The date specified was the 14th September, 1931. On 
the 12th September, 1931, he applied for and obtained an 
adjournment until the roth October, 1931, for which date a fresh 
combined notice was issued and served on the 23rd Septem- 


_ ber, 1931. 


On the roth October, 1931, the respondent applied in writing 
for a further adjournment, alleging that he had been ill for the 
last month and could do no work ; and that his agent, who had 
been away, had returned. With this application he seems to have 
sent a medical certificate, which, however, merely stated that the 
respondent “was suffering from influenza some fifteen days ago,” 
that he had gone very weak since that time and that he was still 
weak and suffering from a cough. 


Their Lordships are not surprised that the officer was unable 
to accept such a certificate, and refused to grant any further 
adjournment. There would appear to bs ample ground for his 


“view that the application, backed by such a certificate, was merely 


a device to obtain a postponement. No accounts were produced 
or caused to be produced by the respondent, and the officer 
proceeded as enjoined to do by section 23 (4) to make the assess- 
ment to the best of his judgment. No accounts being available 
he took into consideration the local repute that the respondent’s 
money-lending business was extensive and included the purchasing 
of debts at large profitto himself, and that he was ‘easily the 
richest man in the district. Further, as stated in the assess- 
ment note, “local inquiries” had shown that his fluid resources 
amounted to ten lacs. The officer estimated the respondent's 
income at one lac. 

From an assessment made under section 23 (4) there is no 
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appeal; but the assessee may endeavour to satisfy the officer as 
to the relevant question of fact specified in section 27, and if he 
succeeds the officer must cancel the assessment and make a fresh 
assessment in accordance with the provisions of section 23. The 
respondent applied for cancellation under section 23. His appli- 
. cation was heard (with witnesses) in December, 1931, by the In- 
came-tax Officer then in office. He refused the application. The 
only excuse alleged by the respondent for his failure to comply 
with the notice relating to the production of accounts was that he 
could not attend to produce them in person. As he could have 
caused them to be produced by sending them by messenger, he 
failed to satisfy the officer as required by section 27. 

From this refusal the respondent (as entitled under’ section 
30) appealed to the Assistant Commissioner. His appeal was 
heard on the 27th February, 1932, and was rejected on the ground 
that be had not been able to show that he had sufficient cause 
for withholding the accounts on the roth October, 1931. The 
assessment was accordingly confirmed by order made under 
section 31. 

Down to this point inthe history of this matter it appears to 
their Lordships that the provisions of the Act had been ‘strictly 
complied with by the income-tax cffizials. No further appeal 
lay open to the respondent, but it was no doubt open to the 
Commissioner to exercise the powers of revision or review con- 
tained in section 33. " f 

The respondent, however, applied to the Commissioner for a 
reference under section 66 (2) of the Act. The relevant provision 
of that subsection runs thus :— ; 

“Within sixty days of the date on which he is serve] with notice 
of an order under section 31 . . . the assessee . . . may 
+ . « require the Commissioner to refer to the High Court any 
question of law arising out of such order. . . and the Commis- 
sioner shall. . . draw up a statement of the case and refer it 
with his own opinion thereon to the High Court.” 

The Commissioner, however, may (subsection 3) refuse to 
state the case on the ground that no question of law arises. 

The respondent asked to have referred seven alleged points of 
law. They were formulated thus :— 

(i) Whether the Income-tax Officer was justified in assuming 
jurisdiction to proceed under section 23 (4) of the Income-tax Act 
and making ex parte assessment in this case when there is no legal 
evidence to show that the assessee deliberately derived (denied ?) 
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non-compliance or failed to comply with the notice issued under 
section 22 (4) of the Income-tax Act. 

(ii) Whether the circumstances alleged and proved by the 
assessee could not in law be deemed to be “sufficient cause” under 
section 27 of the Income-tax Act. 

(iii) 1n view of the wording of the notice under section 22 (a) 
ofthe Act and the undisputed fact that the assessee was too ill to 
attend the Court and the further admitted fact that the Income-tax 
Officer did not pass or communicate to the assessee’s servant or 
to the assessee any order for immediate production of account 
books or any other fair order, could not the assessee under law 
claim cancellation of the ex garre assessment order, dated the roth 
October, 1931. 

(iv) Whether procedure adopted by the Income-tax Officer in 
causing notices to be served under sections 23 (2)and 22 (4) of 
the Income-tax Act was legal and pioper and whether the Income- 
tax Officer could under the circumstances proceed under section 23 
(4) and make ex parte assessment. 

(x) Is there evidence to substantiate the ‘Income-tax Officer’s 
reasoning in the last paragraph of the order saying that legal en- 
quiries prove that the assessee made in the account year taxable 
income of a Jak of rupees. 

(vi) Is not the judgment of the Income-tax Officer vitiated 
by imaginary assumptions or irregular enquiries snd hearsay 
evidence which the astessee has no chance to meet and which are 
not borne out by his account books which the Income-tax Officer 
could have called for. 

(vii) Is the order of assessment passed by the Income-tax 
Officer to the best of his judgment in view of the arbitrary reasons 
he hag given and despite the notorious trade depression and 
financial strain all along. 

The Commissioner in the case which he stated, stated his 
opinion upon the seven points as follows :—As to (i) the assessee 
on the evidence could have sent the accounts even if (which the 
medical evidence did not establish) he could not bring them 
himself. He had not therefore complied with the terms of the 
notice under section 22 (4); and the point should be answered 
against the assessee. As to (ii) the question was one of fact and 
not of law, and could not be referred to the High Court. As to 
(iii) the reference to section 22 (a) was admitted to be intended 
aga reference to section 22 (4), and asthe accounts could have 
been produced by someone on the assessee’s behalf, that point 
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should be answered against the respondent. As to (iv) if it P.C 
meant that because a notice was served under section 23 (2) 1937» 

. . . . — 
a notice under section 22 (4) was illegal, and that non-compliance The Commissioner of 
with an illegal noti i Income Tax 

| gal n tice would not authorise an assessment under United and Certral 
section 23 (4), the point was covered bya recent decision by the Provinces 

° . v. 

Full Bench of the Lahore High Court which was adverse to the — Badridas Ramrai 
respondent’s contention. As to (v) no evidence was necessary, Shop, Akola. į 
The officer had merely to estimate as best he might the income Zord Russell of 
for purposes of assessment, If any reasons were given, as in the illowen. 


— 


present case, it was merely to show that the estimate was not 
arbitrary. As to (vi) and (vii) in view of his opinion as to (v) there 
was no occasion to answer these. 

The reference was heard in the Court of the Judicial Commis- 
sioner, Central Provinces (which was a High Court for the pur- 
poses of section 66) by a Judicial Commissioner and an Assistant 
Judicial Commissioner. They held, in reference to points (i) 
and (iv), that the notice was legal and that the officer had juris- 
diction to make the summary assessment under section 23 (4); 
but they thought that the omission to make and communicate 
to the respondent a definite order refusing an adjournment did 
“considerably detract fromthe technical legality of the summary 
assessment order.” They answered these points in the affirmative, 
i. e., against the respondent. In regard to points (ii) and (iii) they 
considered whether the findings of the officer and the Assistant 
Commissioner that the respondent “had not shown sufficient 
cause for re-opening the ex parie assessment satisfies the test 
that it was arrived at after the exercise of judicial discretion.” 
They held that several relevant facts had been left out of consi- 
deration, viz: (1) that if the respondent’s Court agent had been 
informed that no adjournment would be granted because the 
account books should have been sent with the Munim, it was 
possible that the notice for production might have been complied 
with ; (2) that the failure by the officer in observing “this 
elementary rule” had contributed to the non-compliance with 
the terms of the notice ; and (3) that the respondent desired to 
testify in person to the accuracy of the account books. On the 
finding that the respondent could not by reason of illness himself 
attend the Court on the appointed day, they were of opinion 
that the only reasonable finding which should have been recorded 
was that the respondent had shown sufficient cause for non- 
compliance with the terms of the notice under section 23 (2) [i.e,, 
the notice as to evidence, not the notice as to producing accounts], 
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and that: it followed that he had clearly made out sufficient cause 
for reopening the assessment, and that the officer and Assistant 
Commissioner had failed to exercise their discretion on reasonable 
and proper grounds. $ 

They then proceeded to consider points (v), (vi) and 
(vi); and held as a result of an examination of certain 
authorities that no assessmert would be an assessment by 
the officer “to the best of his judgment ” within the meaning of 
section 23(4) unless (r) a local inquiry to ascertain the income for 
the previous year of the proposed assessee was first held, and (a) 
the officer placed “on the record a note of. the details and results 
of his inquiry.” They held that the present assessment rested 


merely on the caprice of the officer and was not made “ to the best 


of his judgment ” within the meaning of. section 23(4) They 
answered point (v) in the negative, point (vi) in the affirmative, and 
point (vii) in the negative. E 
-Their Lordships find themselves in disagieement with this 
decision, except in so far as it answered points (:) and (iv) 
in the affirmative, and decided that the officer was in, the 
events wbich had happened entitled to proceed to make 
an ex parte assessment under section 23(4)} If the assess- 
ment in this case was made by the offcer- to the best 
of his judgment, it must stand unless -the assessee succeeded in 
satisfying the officer that he had not a reasonable opportunity to 
comply or was prevented by sufficient cause from complying with 
the terms of the notice under section 22(4) requiring him to pro- 
duce or cause to be produced his accounts for three years. This 
he failed to do, and upon the undisputed and indisputable facts of 
the case he necessarily so failed. His application under section 27 
for cancellation of the assessment .was doomed to failure, and his 
appeal to the Assistant Commissioner under section 30 was equally 
incapable of success. There the matter should have ended, unless 
the Commissioner .chose to proceed under section 33: The 
questions involved were purely questions of fact, indeed one might 
say of self-evident fact, and no reference in regard thereto 
should have been made under section 66(2). No question of law 
was involved ; nor is it possible to turn a mere question of fact into 
a question of law by asking whether, as a matter of law the officer 
came to a correct conclusion upon a matter ‘of fact. The Judicial 
Commissioners have treated the matter asa wrongful exercise of a 
judicial discretion, the foundation for the allegation of wrongful 
conduct being the facts that (7) no previous intimation had been 
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given of the intention of the officer to refuse a further adjourn- 
ment on the 19th October, 1931, which they characterised as a 
failure to observe an elementary rule ; and (2) that the respondent 
had shown sufficient cause for not complying with the notice under 
section 23(2). 


Their Lordships are unable to appreciate this reasoning, This 
does not appear to bea case of exercising a discretion. Under 
section 23(4), the fact of failure to comply with the notices under 
section 22(4) made it compulsory on the officer to make an 
assessment ; and under section 27 unless the officer is satisfied 
{and he was not, noron the facts of this case, could he 
have been) that the respondent had not a reasonable opportunity 
- tocomply or was prevented by sufficient cause from complying 
with that notice, the assessment must stand. That he had sufficient 
cause for not complying with another notice is irrelevant. And 
their Lordships are unaware of any rule by which the officer was 
bound or ought to announce beforehand how he proposes to deal 
with an application for an adjournment. The respondent had 
already obtained one adjournment from the r4th September, 1931, 
until the roth October, 193r. It was his duty if he desired a 
further adjournment to apply ata date sufficiently early to enable 
him, in the case of a refusal, to be prepared to proceed on the 
appointed day. In fact the respondent delayed his application for 
a further adjournment until the very day appointed for compliance 
with the order. Even if this could be said to be a caseof exer- 
cising a judicial discretion, their Lordships can ses no ground on 
the facts of this case for suggesting that it was wrongfully 
exercised, 


There remains for consideration the point whether the assess- 
ment can be attacked on the ground that it was not made by the 
officer to the best of his judgment within the meaning of section 27. 
The Judicial Commissioners have laid down two rules which 
impose upon the officer the duty of (i) conducting some kind of 
local inquiry before making the assessment under section 23(4) and 
(ii) recording a note of the details and results of such inquiry. 


Their Lordships find it impossible to extract these requirements 
from the language of the Act, which after all is, in such matters, 
the primary and safest guide. The officer is to make an assessment 
to the best of his judgment against a person who is in default as 
regards supplying information. He must not act dishonestly or 
yindictively or capriciously because he must exercise judgment in 
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the matter. He must make what he honestly believes to be a fair 
estimate of the proper figure of assessment, and for this purpose 
he must, their Lordships think, be able to take into consider: tion 
local knowledge and repute in regard to the asseasee’s circum- 
stances, and his own knowledge of previous returns by and assess- 
ments of the assessse, and all other matters which he thinks will 
assist him in arriving at a fair and proper estimate; and though 
there must necessarily be guess-work in the matter, it must be 
honest guess-work. In that sense too the assessment must be to 
some extent arbitrary. Their Lordships think that the section places 
the cflicer in the positiun of a person whose decision as to amount 
is final and subject to no appeal; but whose decision if it can be 
shown to have been arrived at without an honest exercise of judg- 
ment, may be rvised or reviewed by the Commissioner under the 
powers conferred upon that official by section 33. 

Their Lordships can find no justification in the language of the 
Act for holding that an assessment made by an officer under 
section 23(4) without conducting a local inquiry and without 
recording the details and results of that inquiry cannot have been 
made to the best of his judgment within the meaning of the section. 
Nor can they find any such justification in the authorities upon 
which the Judicial Commissioners appear to have relied. 

The case of Krishna Kumar v. The Commissioner (1) seems to be 
the foundation of their two “rules.” The question referred for deci- 
sion in that case was in the following words :—"The Income Tax 
Officer simply puts ‘Business, Rs. 30,000.’ No basis or details are 
apparent. Can this be an assessment to the best of one’s judgment ?” 
Tbe Court simply answered “yes.” This, asa decision, does not 
seem to afford any basis for the rules. But the Judicial Commis- 
sioners refer to the fact that the Commissioner stated in his case 
that the officer had made a local inquiry and had recorded a note 
of the details and results of his inquiry, and say that “it is appa- 
tent that the answer would have been in the negative if the Income- 
tax Officer had made no local inquiry and not placed a detailed 
note thereof on the record in support of the assessment.” 

Their Lordships can find no justification for attributing this 
view to the High Court in that case, Indeed the Judicial Com- 
missioners in the present cage seem to treat the matter as decided 
not by the view of the High Court but rather by the opinion of 
the Commissioner for Income Tax} for they use the following 
language i= 


(51. T. C. 298. 
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While the aforesaid remarks of the Commissioner of Income-tax, 
Bengal, impliedly concede that “local enquiry” and the placing on 
record of a note of the results of such enquiry are essential in law 
to sustain an ex parte assessment the learned Commissioner of 
Income-tax of these provinces thinks otherwise, presumably on cer- 
tain observations in Addu) Bari Chowdhury’s case (1) which go so 
far as to lay down that an ex garte assessment may as well be made 
on “mere guess” of the Income-tax Officer who is “the gersona 
designata to make the assessment” and against whose order “no 
appeal lies.” With due deference we hesitate to subscribe to such 
a widely stated proposition, as it is extremely likely to lead to 
certain abuse of the powers by the Income-tax Officers in the dis- 
charge of their duties which must be performed throughout in 
conformity with the rules of justice, equity and good conscience. 

The other authorities cited by the Judicial Commissioners do 
no more, their Lordships think, than affirm that the officer must 
exercise judgment and must not act on mere caprice, or in any 
other way inconsistent with the exercise of judgment. 

Their Lordships find themselves in agreement with the views 
expressed by the High Court at Rangoon in the case of Abdul Bari 
Chowdury v. Commissioner of Income Tax, “Burma (1). 

Their Lordships are of opinion that the assessment must stand 
and that on the reference points (ii), (iii) and (vi) should (if 
answered at all) have been answered in the negative and points (v) 
and (vii) should (if answered at all) have been answered in the 
affirmative, and the respondent should have been ordered to pay 
the costs of the reference. This appeal should succeed and the 
order under appeal should be amended as indicated above and 
their Lordships will humbly acvise His Majesty accordingly. The 
responde nt will pay the costs of the appeal, 
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Present: Lord Macmillan, Lord Maugham, Sir Shadi Lal 
and Sir George Rankin. 


DWARKA NATH SINGH AND OTHERS 
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MUSAMMAT RAJ RANI AND OTHERS, 


{On APPEAL FROM THE Cater Court OF Oupit 
AT LucKnow.] 


Court of Wards—Will—Dra/ft submitted to Court for approval—Consent gran- 
ted—Will executed— Subsequent revocation of consent by Court—Whether 
valid -North West Provinces and Oudh Court of Wards Act (No. Jil of 
1899), S. 34 


The estate of a certain testator having been placed under the management 
of the Court of Wards in 1901, the testator made a will revoking a previous 
one, and the Court refused to sanction it. On May, 18, tgo4, the testator sent 
the Court a draft of a new will. The Court suggested an amendment to which 
the testator agreed, whereupon a duly authorised official of the Conrt wrote a 
letter dated May 2¢, 1904, stating that the Court “will not withhold its consent” 


. toa will drawn up in accordance with the draft of May 18, 1904, and amended in 


accordance with the suggestion made by the Court and accepted by the testator. 
Without submitting any further draft will to the Court, the testator drew up 
his will, executed it and had it registered. During 1905 correspondence passed 
between officials of the Court in which the suggestion was made that some 
provisions of the will of May, 1904, were of doubtful validity on grounds of per- 
petuity, In 1906, the testator submitted to the Court for approval a draft of a 
new and quite different will, The Court, in refusing to approve the new will for 
reasons which it gave, also stated that it withheld its consent from the will of 
May 1904: 

Held (1) That the Court of Wards, having consented to the will of 1904, 
could not withdraw that consent after the will had been executed pursuant to it ; 
(2) That the letter written: by the Court on May 25, 1904, was a consent to the 
execution of the will of 1604, and not merely a reference to a future effective 


consent, 

Privy Council Appeal No. 45 of 1935 from a decision of the 
Chief Court of Oudh (Wasir Hassan, C. J. and Smith, J.) sitting 
as a Court of Appeal, reversing a decision of a Court of Original 
Jurisdiction of the same Court (Kisch, J.). 

I. DeGruyther, K. C. and H. R.-Abdul Majid, for the 
Appellants: The Will of 1904 was duly executed with the consent 
of the Court of Wards in accordance with section 34 of the Court 
of Wards Act, 1899. Any subsequent order made revoking that 
censent is uisa vires the Court and a nullity, The Court sub- 
sequently acknowledged that they had giyen the consent. 
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4. M. Dunne, K. C. and S, Hyam for the Respondents; The 
Will of 1904 was executed by the testator without the consent or 
knowledge of the Court, and was therefore invalid and void. He 
accepted that the Will was void as is shewn by the subsequent 
Grafts of Wills which he prepared but which were never carried to 
execution, 


The question is whetler the consent of the Court of Wards 
cannot be withheld upto the time when the document is before 
them. The order which the Court made here was not a consent. 
The consent given was provisional. The Will had yet to be drawn, 
and a final consent given. ‘The Act does not contemplate a propo- 
sal to execute a Will to which the Court will agree. There isa 
difference Letween consent to a Will, which does not take effect 
until the death of the testator, and consent to a contract. The 

. question is wl ether by a provisional consent the Court have here 
bound themselves so that they could not objzct when the Will or 
a draft of it was put before them. 


De Gruyther, K. C. and Abdul Majid in reply; If the Court’s 
letter of May 25 is considered as a provisional consent, then it was 
a consent given subject to a condition which condition has been 
fulfilled. It would have been easy forthe Court to have required 
the testator to send them the new Will or a draft of it, in order that 
they might then consider whether or not to give their consent 
to it. 

During the course of the arguments, counsel referred to: 
Ramkanai Singh Deb Darpashaha v. Mathewson (1); Gulab 
Singh v. Raja Seth Gokuldas (2). 


Their Lordships’ judgment was delivered by 


Lord Maugham :—The point for decision in this case is 
whether a Will executed by one Thakur Shankar Bakhsh Singh 
(whom it will be convenient to call Shankar Bakhsh) bearing date 
the 28th July, 1904, was a disposition of his property made with 
the consent of the Court of Wards at Sitapur in the terms of 
section 34 of the North Western Provinces and Oudh Court of 
Wards Act (III of 1899). 

The appellants propounded the Will in question and petitioned 
the Chief Court of Oudh at Lucknow for letters of administration 
of the estate of the ward with a copy of the Will of the 28th July, 
1904, annexed. A number of objections were raised to the alleged 

{t) (1915) L. R. qa 1 A. 97 ; L L. R. 42 Cale. 1029 ; a1 C. L. J. 446. 
(2) {1913) L. R. 40 Í, A, 117 ; J. L. R. go Cale. 724 ; 17 C. L. J. 619. 


491 
P.C, 
1937: 
t 
Dwarka Nath Singh 


Ve 
Musammat Raj Rani 


— 


May, 7. 





492 
P.C. 


1937. 
N 
Dwarka Nath Singh 


v. 
Musammat Raj Rani 


Lord Maugham. 


THK CALCUTTA LAW JOURNAL. [Von LXV. 


Will, but they have all failed except on the point as to the lack of 
consent of the Court of Wards. As to this the Chief Court in its 
original jurisdiction bas held that the consent of the Court of 
Wards was obtained. The Chief Court in its appellate jurisdiction 
has held the contrary. 

The relevant facts are as follows :— 

On the rst August, rgor, the estate of Shankar Bakhsh was 
taken under the management of the Court of Wards under 
section 8(@) (i) of Act III of 1899 above-mentioned, By section 4 
thereof the Board of Revenue is the Court of Wards. 

The teatamentary capacity of a wird of the Court is governed by 
section 34 of the Act which is as follows :— 

“A ward shall not be competent - 

“ (a) to transfer or create any charge on, or interest in, any pint 
of his property which is under the superintendence of tha Court 
of Wards, or to enter into any contract which may involve him in 
pecuniary liability : 

“ but nothing in this clause shall be deemed to affect the capa- 
city of a ward to enter into a contract of mamiiage : provided that 
he shall not incur, in connection therewith, any pecuniary liability, 
except such as, having regard to the personal law to which he ia 
subject, and to his rank and circumstances, the Court of Wards 
may, in writing, declara to be reasonable ; 

“(é) to adopt, or to give a written or verbal permission to 
adopt, without the consent of the Court of Wards ; 

“ (c) to disp ose of his property by will without the consent of 
the Court of Wards : 

“ Provided, first, that the Court of Wards shall not withhold its 
consent under clause (2) or clause (c) if the adoption or testamen- 
tary disposition is not contrary to the personal or special law 
applicable to the ward, and does not appear likely to cause pecu- 
niary embarrassment to the property, or to lower the influence or 
respectability of the family in public estimation: - i 

“ Provided, secondly, that tbep rovisions of clauses (4) and (c) 
shall not apply to any proprietor in regard to whose property a 
declaration has been made under section g. ” 

No declaration under section 9 was made in respect of the estate 
of Thakur Shankar Bakhsh Singh and therefore the second proviso 
has no application to this case. 

Previously to his becoming a ward Shankar Bakhsh had made a 
Will, which did not require the consent of the Court of Wards. It 
was dated the roth of June, rgor, and by it he bequeathed his 
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property absolutely to his wife Musammat Raj Rani. On the goth 
of November, tgo1, he purported to make another Will which was 
registered on the 3rd December, 1901. By this Will he revokel 
the Will dated the 19th June, 1901, and bequeathed his entire 
property to bis wife for life without power of alienation and after 
her death to Ganga Bakhsh Singh, his cousin, and his sons, the 
appellants. The Will was sent through cfficial channels to the 
Board of Revenue which refused to sanction it, and this refusal was 
communicated to Shankar Bakhsh by the Deputy Commissioner on 
the 6th August, 1902. SLankar Bakhsh presented two petitions to 
the Board of Revenue, dated the 7th October, 1902, for permission 
to adopt a son and asking for the reason why sanction was refused 
to his Will, dated the 30th November, rgor, and registered on the 
3rd December, 1901. He requested the Board to reconsider its 
decision. 

As the result of consideration the Board of Revenue authorised 
Mr, Dunne, the special manager of the Court of Wards at Sitapur, 
to inform Shankar Bakhsh tbat the Board were prepared to sanction 
a new Will being executed by him provided it fulfilled all the condi- 
tions laid down in the Court of Wards Act. This information was 
duly conveyed to him by a letter of the 4th July, 1903. He was 
reminded later of the matter and asked to give an early reply on 
the 6th August, 1903. 

On the 18th January, 1904, Shankar Baktsh forwarded to Mr. 
W. R. Partridge, the Deputy Commissioner at Sitapur, a draft of a 
new Will and asked for the consent of the Court of Wards to it. 

On the 16th March. rgo4, the Board of Revenue wrote to 
the Commissioner, Lucknow Division, requesting that the atten- 
tion of Shankar Bakbsh should be drawn to the fact that the net 
revenue of three villages mentioned inthe draft Will might not 
be sufficient to cover the amount of certain maintenance legacies 
charged by the proposed Will upon the said villages; and they 
also called for a medical certificate as to his mental condition. 

The certificate was obtained and was satisfactory. On the 
a7th April, 1904, Shankar Bakhsh wrote to the Court of Wards 
stating his willingness to add another village to the villages the 
income of which was to provide for the allowances and stating 
also that he desired to strike out of the draft Will which 
he had submitted a certain provision on which nothing now 
turns. 

The facts were communicated to the Board of Revenue who 
after consideration came tothe conclusion that the Court could 
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not any longer refuse its consent, On the 25th May, 1904, the 
1937., Board wrote to the Commissioner of Lucknow that “in the 
circumstances now stated the Court of Wards will not withhold 
its consent to a Will drawn up by Thakur Shankar Bakhsh Singh 
iiaia similar to that submitted [i.e., the draft Will of the 18th January, 
Lord Maugham. 1904], but altered in the light of the proposal contained in his letter 

kag of the 27th April, 1904” [viz., the proposal to charge a fourth village 
for the annuities]. 

A singular circumstance must now be mentioned. This letter 
was doubtless an authority to the Commissioner to communicate 
either by letter to Shankar Bakhsh or verbally to him through 
Mr. Dunne, the special manager for the Court of Wards in Sitapur, 
the determination of the Court uf Wards in the matter. Mr. 
Dunne was called atthe trial on behalf of the defendants, who 
were objecting to the grant of letters of administiation with the 
Will annexed ; but he was not asked to statethe precise nature 
of the communication he made to Shankar Bhkhsh. That he 
made a statement on the faith of which Shankar Bakhsh executed 
a Willis however not in doubt. Without submitting any further 
Graft Will for the approval of the Court of Wards, on the 28th 
July, 1904, he executed the Will now in question, and got it 
registered on the znd August, 1994, reciting therein that “the 
Hon’ble members of the Board of Revenue have granted me power 
to execute the Will so I hereby execute this my last Will cancell- 
ing all the previous Wills executed by me.” 

Nor is the view of Mr. Dunne in any real doubt, for on the 
13th December, 1995, he sent the following note to the Deputy 
Commissioner (Mr. Partridge) at Sitapur :-— 

“On the 2:th May, 1904, the Board sanctioned the execution 
of a Will of Thakur Shankar Bakhsh Singh, draft of which has 
been submitted with this office letter No. 1344/X-2 6-4, dated roth 
February, 1904. I am now informed that a Will bas been executed 
and registered but I find there is no copy of it on file. J am not 
sure that the original might not be on record or kept under lock 
and key. The Board should also be informed of the Will having 
been executed.” 


Dwarka Nath Singh 


V. 
Musammat Raj Rani 


To their Lordships it seems clear that Mr. Dunne had not 
suggested to Shankar Bakhsh thatin order to obtain a definite 
consent he must submit a fresh draft to the Board. On the 
contrary the letter is only consistent with the view that he had 
informed Shankar Bakhsh (with whom he was in frequent 
communication) that the Board had definitely sanctioned the 
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execution of a Will provided it was in accordance with the dyaft 
Will of the 18th January altered to the extent mentioned in Shankar 
Bakhsh’s letter of the 27th April, rgo4. Their Lordships will 
consider in 'a moment whether Mr. Dunre was authorised by the 
Board to make such a statement to the ward. 

It should be added that the wife of Shankar Bakhsh came to 
know of the consent to the Will having been given, and at once 
wrote to the Board of Revenue in protest. On the 8th June, 
1504, the Board of Revenue instructed the Commistioner, 
Lucknow Division, to “inform the lady through the Deputy 
Commissioner of the orders conveyed in my No. 691 N/X-214B 
dated the 25th May, 1904, which are final in this matter.” The 
letter referred to is that abova set forth. 

The following correspondence ensued :— 

On the rgth December, 1995, Mr. Partridge sent the following 
note to Mr. Dunne :— 

“I did not know that he had executed a Will since receipt 
of the B. O. (Board’s Order) dated 25th May, 19¢4, and have all 
along been under the impression that he had changed bis mind 
or put off the idea for the present. lease find out from him now 
whether he has executed a Will since that date and if so, call on 
him to produce it. 

“After inspecting it if it has been registered, send me a copy 
and return the original to him.” 

On the 19th December, 1905, Mr. Dunne, the special 
manager, sent the following note to Mr. Partridge, the Deputy 
Commissioner :— 

“I have the original Will which Chaudhari Ganga Bakhsh gave 
me to read two days ago. I send it to you for perusal. It was 
registered . . . but we were not informed of it. I heard by 
chance that a Will had besn executed.” 

On the azoth December, 1905, the Deputy Commissioner, 
Mr. Partridge, sent the following note to Mr. Dunne, special 
manager :— 

“I return the Will in original with a copy which I have had 
made. ‘The copy should be kept in one file and another copy 
should be made and sent to Commissioner for Boards infor- 
mation.” 

On the zoth December, 1905, on receipt of the note Mr. Dunne, 
the special manager, passed the following order:—= ` 

“I hava kept the original to return to Chaudhari Ganga Bakhsh. 
Comply with Deputy Commissioner’s order.” 
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On the 16th January, r906, Mr. Partridge sent a copy.and a 
translation of the Will to the Commissioner, Licknow Division, and 
suggested that səmə provisions in the Will wera of doubtful validity 
on the ground of perpetuity. No answer seems to hava been 
received at this time from th: Court of Wards; but they seem to 
have taken advice on t1e question. 

On the 27th March, 1905, Shankar Bakhsh wrote to the Board 
of Revenue stating that he had quarrelled with his wife and with 
Ganga. Bakhsh (bis residuary legatee} He was desirous of 
marrying again and of making a new Will. On the goth May, 
1905, he was informed that the Will already executed by him was, 
to use his own phrase, “somewhat illegal.” A number of letters 
followed. Onthe 8th June, 1905, he submitted for approval a 
fresh draft Will of quite a different tenor. However, on the 13th 
July, 1906, the Board of Revenu? wrote objzcting to the proposed 
new Will on the ground that it tended "to lower the influence or 
respectability of the family in public estimation,” and on other 
grounds, and adding the following statement.:—“I am to say that 
the Court of Wards withholds its consent to the Willas at present 
drafted by the ward as well as to the Will already executed by 
Thakur Shankar Bakhsh Singh.” This statem3nt muy not unfairly 
be contrasted with the letter written on tha 8th June, rgo4, in 
reference to the protest by the wifs of Shank, Bakhsb. 

The subsequant events muy be shortly stated. 

On the 2rst Novamer, 1906, Shankar Bakhsh wished to make 
a Will in favour of Christian missioniries and presented a draft 
thereof together with two petitions, but on the roth January, 1907, 
the draft was rejected and Shankar Bakhsh was informed of such 
rejection. He did nothing afterwirds and appsars to have regar- 
ded his Will, dated the 28th July, 1904, as his valid last Will 
and testament. 

He died on the 2gth of July, 1922, at Sitapur, and the appel- 
lants as legatees under the Will, dated the 28th July, rgo4, or as 
legal representatives of Chaudhari Ginga Bakhsh Singh (who 
died intestate on the 19th October, 1929), applied on the 27th 
October, 1932, to the Chief Court for letters of admipistration 
with a copy of the Will annexad, of the estate of Shankar Bakhsh, 
deceased. 

On, the sth January, 1931, Musammit Rij Raini, the widow 
of Shankir Bakhsh, wh) hid enterel a caveat on the 23rd 
December, 1930, ani her daughter, Must. Bindeshuri, filed their 
written objections, They claimed the entira proparty by virtue 
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of the Will dated the roth June, rgor, and challenged the said Will PsC 


dated the 28th July, 1904, on various grounds, as above stated. - 1907. 
After an elaborate trial before Kisch J. the various issues were Dwarka Nath Singh 
determined in favour of the appellants, including that as regards Vio oe) ot 
. 3 i : z Musammat Raj Rani 
consent which alone their Lordships have been dealing with. Ja 
A decree was passed granting letters of administration to the 4974 Maugham. 
-appéllants with the Will annexed. a 
Their Lordships are of opinion that the question in effect to 
be decided can now be stated in a narrow and precise form. 
Was Mr. Dunne, the special manager, authorised by the letter 
of the 25th May, 1904, to convey to Shankar Bakhsh the consent 
of the Court of Wards to his disposal of his property by Will in 
accordance with the draft Will already submitted by him, but 
altered in the way proposed by his letter of the 27th April, 1904? 
The alternative view is that he was authorised only to convey the 
‘information that the Court of Wards would in the future consent E 
to such a disposition, presumably if a further draft were submitted, 
In answering this question it is desirable to bear in mind certain 
considerations First, section 34 relates to the competence of the 
ward to dispose of his property. Itis a section ın derogation of 
the wara’s ordinary rights, and the power of the Court of Wards 
to withhold their consent is clearly defined in the first proviso. 
Secondly, the normal course contemplated by the terms of the 
section is that the consent will be given before the Will is executed 
and may be given either to a draft submitted or in mure general 
terms to a specific disposition of the ward’s property. ‘This is not 
to say that a subsequent consent would not be effective (as is 
now provided by the United Provinces Court of Wards Act (1V 
of 1912) section 37), but thatthe words of the section point 
more appropriately to an antecedent consent being given to a 
disposition not yet effected. It may be observed that a prior 
consent is clearly intended when the consent is being given to 
make an adoption under sub-clause (6). Thirdly, competence 
being taken away from the ward to the extent mentioned in the 
section, it ıs restored by a consent subject to any qualifications 
mentioned in the consent. It is therefore impossible for the 
Court of Wards having given its consent and the consent having 
been acted upon according to its terms, to withdraw its consent 
at a subsequent date so as to invalidate ex gost facto the compe- 
tency of the ward. Fourthly, under the section no formality is 
requisite to a consent under (2) or (¢), and the consent as regards 
- (4) and (¢) may be either verbal or in writing. (It is otherwise 
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1937. out that the section does not prevent the ward from revoking or 
Dwarka Nath Singh cancelling a previous Will, since such an act is not a disposition 
Moses Raj Rani of property by him. Their Lordships must express their regret 
— that this was not pointed out to the ward when he became 
Lord Maugham. dissatisfied with the Will of the 28th July, 1904. 
a What then was the authority conferred by the letter of the 
25th May, 1904? The words relied on by the respondents are 
“the Court of Wards will not withhold its consent” to a Will in 
certain terms, a sentence which it is suggested contains a verb 
in the future tense and refers to a future effective consent. Their 
Lordships after carefully weighing the arguments are unable to 
take this vew. The future tense, in the context in which it is 
found, may naturally be explained by the circumstance that the 
consent refers to a future event, namely, the execution of a Will. 
` The point may be illustrated by supposing that the consent 
required was a consent under sub-clause (ò) to adopt ason. If, 
after examination of all the relevant facts, the Court of Wards 
wrote to the effect that “in the circumstances they will not 
withhold their consent to the proposed adoption,” it would be 
difficult to contend that any further consent was necessary ; and 
the position would be at least as clear if the Court of Wards wrote 
to one of its officers instructing him to inform the ward that “the 
Court of Wards in the circumstances will not withhold its consent 
to tha proposed adoption.” 

The view their Lordships have taken is supported by the 
letters written by Mr. Dunne and Mr. Partridge (the Deputy 
Commissioner) as well as by the unambiguous letter of the 8th 
June, 1g04, written by the Secretary of the Board of Revenue to 
the Commissioner, Lucknow Division. Indeed no one concerned 
in the matter seems to have doubted that an effective consent to 
the Will had been given until July, 1906, perhaps not even then, 
for there is no suggestion that Mr. Dunne or Mr, Partridge had 
exceeded his authority. 

In the result their Lordships must agree with the careful and 
able judgment of Mr. Justice Kisch and they are unable to agree 
with the opinions expressed by the learned Judges of the Chief 
Court of Oudh on appeal. In particular they think the view that 
the Court of Wards could withdraw its consent after the Will 
had been executed pursuant to a consent is unsound, nor do 
they think that what took place in 1906 can properly be taken 
as qualifying the legal effzct of the events prior to the execution 
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of the Will in July, 1904. The result may be unfortunate, but that ce 
is a circumstance which their Lordships are not entitled to take 1937. 


into consideration in this case. Dwarka Nath Singh 


Their Lordships think it proper to add that the only effect videctiuaat Raj Rani 
of their decision is that letters of administration with a copy = 
, i š Lord Maugham. 
of the Will annexed must be granted as prayed, but this will aus 
nct in any way prejudice any proceedings against any of the 
beneficiaries which may be opento the respondents or any of 
them. 


For the reasons above stated their Lordships are of opinion 
that the appeal should be allowed with costs here and below and 
the decree of the trial Judge restored. They will humbly advise 
His Majesty accordingly. 4 


, 


Francis and Harker: Solicitors for the Appellants. 
Barrow, R-gers & Nevill; Solicitors for the Respondents. 


RCC í Appeal allowed, 
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Appeal from Original Order—Transferred from the Court of the District 

Fudge to High Court—Court fee payable on the memorandum of appeal. 

A memorandum of Appeal from Original Order was presented in the first 
instance to the Court of District Judge. On an application by the appellant, 
the appeal was brought to the High Court for hearing of the same as analogous 
to certain other appeal pending in the High Court. On an objection by the 
Stamp Reporter as to the court fees, payable on the memorandum of such an 
appeal, it was 


*Appeal from Original Order No 2o0f 1937 being appeal transferred from 
the Court of the District Judge, Allpore, 24-Perganas. 
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eer Held, that the appeal mustin the circumstances, by operation of law be taken 
1937. to have been presented to this Court and as such the memorandum of appeal 
M should bear cout fee stamp prescribed for a memorandum of appeal from an 


D A 
haranidhar Sardar Original Order to the High Court 


v. 
Surja Kanta Roy 
Chowdhury. 

eas evade payment of proper court- fee leviable for an appeal ‘to be heard by that 


Court. 


A party who wants to have his appeal heard by a particular Court cannot 


Appeal from an Original Order transferred from the Court of 
District Judge, 24-Perganas at the instance of the Appellant. 


Objection by the Stamp Reporter as to the court-fee payable on 
the memoran lum of app eal. 


The material facts will appear from the following note of the 
Registrar, Appellate Side set out below. 


“There is a diference of opinion between the Stamp Reporter 
and the learned Advocats for the appellant as to the court-fee 
payable on an appeal from an order, which has been transferred 
under section 24 of the Civil Prccedure Code, for analogous bear- 
ing with an appeal already in Court. 


“Under Article rı Schedule II of the Court-Fees Act the 
amount payable on suc) a memorandum of appeal presented to 
any Court other than the High Court is Re. 1: if presented to the 
High Court it is Rs. 5. 

“The point really is if it can be said that a memorandum of 
appeal presented to the lower Court, but by an order under section 

` 24 of the Civil Procedure Code transferred to this Court can be 
included in the term “presentation.” In’ other words, whether a 
memorandum of appeal presented, in the first instance to a lower 
Court and then transferred to this Court is exempt from the diffe- 
rence of Rs, 4 leviable in the two cases merely because the trans- 
ferred cases have not been literally (anyhow in the first instance) 
‘presented’ to this Court. 


“My predecessors in office decided an exactly similar case in 
favour of the Revenue authority and I followed that decision in a 
case very nearly similar to that, without going into the somewhat 
technical question as to whether the memorandum so transferred 
could be included in the term ‘ pres:ntation’. -The orders passed 
in these two cases (one by Mr. Simpson and one by myself) are put 
up herewith and there is nothing to add to them. 


“The short point is whether the word ‘ presentation’ can be 
given a somewhat liberal meaning in these circumstances, or 
whether the appellant, who by his own motion has brought the 


t 
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appeal to a Court where the charge leviable is higher, can in those ` Cov 
circumstances escape from the duty ordinarily chargeable on a 1937. 

n 7 N 
memorandum of appeal against an order, presented direct to the Dharanidhar Sardar 
High Court. vo. 

‘i : $ : Surja Kanta Roy 
Meaning of ‘Present’ in law according to the Oxford Chowdhury. 
Dictionary. 
‘ Page 1303, ‘Present’. Paragraph 8. Zaw. ‘To bring or lay 
before a Court, Magistrate, or person in authority, for considera- 
tion or trial; to make presentment of. a. To make a formal state- 
ment of; to submit (a fact, or request, complaint etc.)’ b and c 
are not applicable as they refer to crime. 


*Stroud’s Judicial Dictionary. P. 154, ‘Presentation.’ ‘The 
word ‘Presentation’ may have many meanings according to the con- 
text or as circumstances require, and it may mean either ‘showing’ 


or ‘delivering over’. ” 


The matter was then heard by Mr. Justice S N. Guha. , 
Mr. Abinash Chandra Ghose for the Appellant, 


Dr. Sarat Chandra Fasak and Mr. Ramaprosad Mukhopad/aya 
for the Crown, 


The judgment of the Court was as follows :. 


S. N. Guha, J.:—The question for consideration in the case is 
whether a memorandum of appeal presented to the Court of the 
District Judge under the law applicable to appeals, which has been 
transferred to this Court on an application by the appellant should i, 
bear court-fee stamp as prescribed fora memorandum of appeal 
presented to this Court. 

The appeal was brought to this Court at the instance and on the 
application of the party himself. The party wanted to have his 
appeal filed in the Court of the District Judge, heard by this Court 
as analogous to certain other appeal pending in this Court. The 
application made in that behalf must, in my judgment, be taken 
to have had the effect of presentation of the appeal to this Court, 
which could not have been done in ordinary course under the law. 

The presentation of the appeal to the Court of the District Judge 
was in accordance with law; but by act of the party concerned, 
sanctioned by this Court, ıt was transferred to this Court. The 
appeal must in the circumstances, by operation of law be taken to 
have been presented to this Count. The party wanted to have his 
appeal heard by this Court ; and the court-fee payable for an appeal 
to be heard by this Court is the fee prescribed for a memorandum 
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of appeal presented to this Court, and not the fee prescribed for a 
memorandum of appeal presented in the Court of the District 
Judge, and which was to be heard by this Court. 

It may be mentioned that I find no reason to differ from the 
decision given by two different Registrars on the Appellate Side of 
this Court, on two previous occasions, in cises similar to the one 
now before me. f 

No authority, statutory or otherwise, could be found in support 
of the contention urged before me, on behalf of the appellants 
whose appeal has been transferred to this Court for hearing, on his 


own application ; and the ground that was pressed before me was 


that a fiscal statute should be interpreted strictly in favour of the 
subject, and against the Crown. Tne proposition, as it stands, does « 


' not admit of any controversy. The case before me, however, does 


not permit the following of a procedure of levying court-fee, which 
in my judgment would not be justifiable under the law. There is 
no question of a strict or a liberal interpretation of a fiscal statute ; 
the quéstion is whether a party who wanted to have his appeal 
heard by a particular Court could evade payment of proper courtefee 
leviable for an appeal to be heard by that Court. 

In view of the conclusion arrived at by me,’as mentioned above, 
the appellant was directed to putin additional court-fee for the 
memorandum of appeal transferred to this Court, as proposed by 
the Stamp Reporter of this Court, 


PBR | Stamp Reporter's objection 
prevailed, 
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Before Sir Leonard Wilfred James Costello, Acting Chief 
Justice and Mr. Justice N, G. A., Edgley. 


THE BADARGANJ LOAN OFFICE, LIMITED 
v. 
SHAHARUDDIN SHAH.* 


Execution —Indian Companies Act (VIL of 1513), section 153—Same class of 
creditors—Person who kas and has not obtained a decree—Sanctioning of 
the scheme kas a retrospective efect —Estoppel. 


Before the passing of the Indian Companies Amendment Act, 1936, a depo- 
sitor of the bankin g companies or loan offices, who has obtained a decree and 
one who hag not so obtained, cannot be regarded as belonging to the same class 
of creditors for the purposeof section 153 ot the Indian Companies Act; 
.« accordingly a notice sent to such a decree-holder directing him to attend a 
meeting of the depositors for the purpose of considering a scheme is not binding 
on him, as equally as he is not bound by anything which is decided at such 
meeting. 

Rajshahi Banking Corporation v. Surabala Debi (1) followed. * 

A scheme under section 153 of the Indian Companies Act is binding on the 
creditors from the date when it is arrived at. The sanction of the Court basa 


retrospective effect and relates back to the date of the passing of the scheme in - 


the meeting. ` 

Raghubar Dayal v. The Bank of Upper India, Limited, Lucknow (a) 
applied, 

On the 5th December, 19223, the Court ordered a meeting of depositors to be 
held for the purpose of agreeing toa scheme, if approved, whereby payments of 
the debts due to the depositors should be postponed. Before,this date, namely; 
on the aist November, 1932, the respondent who had a current account with the 
Company served a notice upon the Company requiring them to pay to him the 
amount then owing to him in respect of his account with them. The Compaty 
ignored that notice. On “the 6th December, 1932, the respondent caused 
his legal adviser to serve another notice on the Company’ peremptorily demand» 
ing payment of what was owing to him and giving notice that, in default of 
payment, legal proceedings would be taken, That notice was without effect. 
Consequently, on the 18th December, 1932, a suit was started. On the 28th 
December, 1932, a notice was sent out in accordance with the direction given 
by the Court on the sth December. The meeting of the depositors was duly 
held on the 22nd January, 1933 and the scheme was then passed by a requisite 
majority required by section 183 of the Indian Companies Act. On the 24th 
January, 1933 the Company appeared in Court to make answer to the present 


* Appeal from Appellate Order No. 69 of 1937, against the order of P, C. De 
Esq., District Judge of Rangpur, dated the 25th January, 1937, revering that of 
M. P, Sinha Esq., Subordinate Judge of Rangpur, dated the r4th September, 
1996, R 

(1) (1936) 40 C. W, N, 1104. (2) (1919) L, R. 46 1. A. 1953 30 C. L, J. 214, 
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suit. The suit was adjourned. On the aqth February, 1933, the appellants put 
in a written statement in which they admitted the debt and asked that they 
should be allowed to liquidate it by instalment payments. On that date a decree 
wag made against them in favour of the respondent allowing payment by certain 
instalments. On the 1st May, 1933, the Court sanctioned the scheme as agreed 
to by the majority of depositors at the meeting held on the aand January, 1933. 
On the sth June, 1935, the respondent applied for execution of his decree: 

Held, that the decree could not be executed against the Company. 

That the plaintiff on the 22nd January, 1933 was still in the same class of 
creditors as all the rest of the depositors and as such was entitled to receive 
notice of the meeting and attend the meeting. 


That as the plaintiff, though he received the notice of meeting, did not 
attend the meeting, he was bound by the decision arrived at by the majority of 
his fellow depositors. ` 


That the sanction of the Court had a retrospective effect; that the plaintiff 
was bound by the scheme and so could not afterwards avail himself of the 
advantage of the decree. 


That the scheme operated from the date of the meeting and was therefore 
binding on the plaintiff not on the date of sanction on the 1st May, 1933 but from 
gand January, 1933. 


That there was nothing in the circumstances of the case which shut out the 
Company from resisting execution. 


Appeal from Appellate Order No 243 of 1936, äecided by Nasim Ali and 
R, C. Milter, $F. on oth December, 1936, explained. 


Appeal by the Company. 


Application for execution of decree. 

Mr. J. C. Gupta and Mr. Sudhansu Bhusan Sen for the 
Appellants, 

Messss. Bireswar Bagchi and Priya Nath Bhattacharjee for 
the Respondent. 

The following judgments were delivered : 


Costello, A. C. J. :—Tbis is an appeal from a judgment of the 
District Judge of Rangpur, dated the 25th January, 1937, revers- 
ing an order made by the Subordinate Judge of Rangpur, dated 
the 14th September, 1936. It arises in a matter which is one 
of a somewhat numerous class of cases which have come before 
this Court in recent times. It is concerned with a scheme, or 
more accurately a compromise or arrangement made between a 
company and a class of its creditors of the kind which is within 
the contemplation of Section 153 of the Indian Companies Act, 
1913. The Company was the Badarganj Loan Office Ltd. and 
the creditors were the depositors, that is to say, persons who had 
entrusted money to that company. Like so many other companies 
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of the same kind, it appears to have got into financial difficulties 
and, accordingly, towards the end of the year 31932 actually on 
the 21st November, 1932 the respondent to the present appeal 
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Shabaruddin Shah who had a current account with the company The Badargany Loan 


served a notice upon the company requiring them to pa 
to him the amount then owing to him in respect of his 
account with them. The company apparently ignored that 
notice. On the sth December, an order was made by Mr. 
Justice Buckland directing that a meeting of depositors should 
be held for the purpose of agreeing to a scheme if approved, 
whereby payments of the debts due to the depositors should be 
postponed. The scheme was of the kind which is very familiar 
to this Court—a scheme which in all iis essentials was exactly 
on the same lines as a dozsn other similar schemes which from 
time to time have received the sanction of this Court. I have 
pointed out ona previons occasion that all these schemes seem 
to have emanated from one common source. In consequence 
of the order of the Court made on the sth December, 1933, it 
would seem that on the 6th December, 1932, the present respon- 
dent caused his legal adviser to serve another notice on the 
company peremptorily demanding payment of what was owing 
to him and giving notice that, in default of payment, legal pro- 
ceedings would: be taken. That notice seems to have been 
without effect. Consequently, on the 18th December, 1932, a 
suit was started which in a senseis the origin of the present 
proceedings. On the 28th December, 1932 a. notice was sent 
out in accordance with the direction given by Mr. Justice Buck- 
land on the 5th December. 

It seems to have been questioned in the Courts below whether 
or not a copy of that notice ever reached Shaharuddin Shah. 
The learned District Judge has said that the plaintiff's case was 
that no notice was served on him. He found, however, that 
there was a certificate of posting of the notice on the 30th Decem- 
ber, 1932, that is to say, twelve days after the suit was instituted. 
What apparently happened was that the company started sending 
Out notices on the 28th December, 1932; but as far as the 
present respondent was concerned, the notice was sent out on 
the 30th of December. The meeting of the depositors was duly 
held on the 22nd January, 1933, and the scheme was then passed 
by a requisite majority, that is to say, the majority required by 
Section 153 of the Indian Companies Act, being a majority in 
number representing three-fourths in value of the creditors or 
class of creditors, Two days later, on the 24th January, 1933, 
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abe the company appeared in Court to make answer to the suit insti- 


1937- tuted by Shaharuddin Shah. Onthat date they made an appli- 
The Badarganj Loan cation for time within which they should be allowed to file a 
is written statement. Apparently they had not then filed a Written 
Shaharuddin Shah, Statement, but on the 24t February, 1933, they put in a written 
Costello, A.c.y. Statement in which they admitted the debt and asked that they 
— should be allowed to liquidate it by instalment payments. On 
the yth February they made a further application for time and 

ultimately on the 24th February, 1933, 8 decree was made against 

them in favour of the plaintiff but allowing payment by certain 
instalments. The first of these instalments became due on the 

13th April, 1933, but the company made default. On the rst 

May, 1933, the matter of the scheme came before Mr. Justice 

Panckridge sitting on the Original Side of this Court, and the 

learned Judge then sanctioned the scheme, as agreed to by the 

majority of depositors at the meeting held onthe 22nd January, 

1933. Nothing seems to have been done by Shaharuddin Shah 

in the direction of enforcing the decree, which he obtained on 

the 24th February, 1933, until the 5th June, 1935, when the 

execution proceedings were instituted, out of which this appeal 

has arisen. It is perhaps not without signifiance that onthe sth 

March, 1934, there came into existence a decision of this Court, 

that of Mr. Justice Buckland, in the matter of Dewanganj Bank 

& Industry Lid. (1), where it was held that a depositor who 

obtains a decree against a Banking Company before any scheme 

is embarked upon by the lIstter, ceases to be a depositor and 

becomes a decree-holder. Subsequently to decision of Mr. 

Justice Buckland, there were a variety of decisions in this Court 

, both on the Original Side and on the Appellate Side dealing 

with the point whethér or not a depositor of the banking companies 

or loan offices who has obtained a decree wasin the same category 

of creditors as a depositer who was without a decree. Ultimately 

the point came before the Chief Justice and myself on the 7th 

April, 1936, in the case of Rajshahi Banking Corporation v. 

Stsrabala (2) and we then came to the conclusion that a depo- 

sitor who has obtaineda decree and one who has not obtained 

a decree cannot be régarded as belonging to the same class of 

creditors for the purpose of Section 153 of the Indian Companies 

Act and that accordingly a notice sent to such a decree-holder 

directing him to attend a meeting of the depositors for the pur- 

pose of considering a scheme is not binding on him, as equally 


(1) (1994) 38 C. W. N. 1171. (2) (1936) 40 C. W. N. 1104. 
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as he is not bound by any thing which is decided at such meeting, 
Nothing that has been said in the course of the appeal before us 
today hasin any way caused me to think thatthe decision which 
was arrived at in that case was not a correct decision. It follows, 
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Office, Ltd. 


therefore, that it must be taken for our present purposes, that Shaharuddin Shah. 


at all material times a depositor with a decree stood in a different 
category from that of a depositor without a decree. 

The law has since been altered by the Indian Companies 
Amendment Act, 1936, which has added some words to sub- 
section (6) of Section 153 of the Act of rgr3: so that it now 
reads “In this section (Section 153) the expression ‘company’ 
means any company liable to be wound up under this Act, and 
for the purposes of this section unsecured creditors who may have 
filed suits or obtained decrees shall be deemed to be of the same 
class as other unsecured creditors.” 


We have however, to decide this appeal under the law as it 
was prior to the year 1936 asso uponthe footing that Shahar- 
uddin Shah, if he had been a decree-holder at the right moment, 
would have been ina different category from those of his fellow 
depositors who had nct obtained decrees against the Badarganj 
Loan Office. One has to consider the dates. In this matter the 
chronology is of the utmost importance. The essential dates are 
these :—the date of the institution of the suit, thè date of the 
meeting of the creditors, the date of the decree, and the date of 
the sanclion of the Court. I have already recited these dates, 
When ore looks at them, one at once sees that at the date of the 
meeting the position was that the suit had been instituted but it 
bad not yet come to trial and there was, therefore, no decree. 
At the date of the sanction, however, there was a decree. If the 
position were that a echeme of arrangement only came into opera- 
tion on the date when it was sanctioned by this Court, namely, 
on the rst May, 1933, then it would be obvious that there was 
no scheme in existence at the time when the present respondent 
obtained his decree. But both the Courts below have proceeded 
upon the footing that the sanction of the Court has relation back 
or rather has a retrospective effect, therefore, the scheme operates 
not from the date on which the sanction was given but from the 
date on which it was agreed to by the creditors; namely, the date 
of the meeting which, in the present instance, was the 22nd January, 
1933. At that time Shaharuddin had not yet obtained his decree: 
he was merely in the position of a depositor who had filed the 
suit, The filing of the suit of itself gave him no higher rights, or 
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1937. in any way effected a ‘change in his character as creditor as 
The Badarganj Loan COmpared with those of the depositors who had not filed suits. 
ce, Ltd. Consequently at the date of the meeting #2, on the 22nd January, 


Shaharuddin Shah. 1933 he was still in the same class of creditors as all the rest of 
Costello, A.C.¥.- the depositors and as such he was entitled to receive notice of 
— the meeting (which it must be presumed he did in fact receive) 
and as found by the appellate Court he was entitled to attend 
the meeting had he chosen to attend it. He was entitled to 
express his opinion and to record his vote in the matter. He 
did not choose to attend the meeting and so did not vote on the 
scheme. Nevertheless it must be taken, that he was bound by 
the decision arrived at by the majority of his fellow depositors. 
It follows that prima facie at any rate he was bound by the 
scheme and so could not afterwards avail himself of the advantage 
which the decree he had obtained on the 24th February, 1933 
would otherwise have aftorded him. That the sanction of the 
Court has a retrospective effect is, in my opinion, a matter which 
is not open to doubt, having regard to the decision of the Judicial 
Committee of the Privy Council in the case of Raghubar Dayal 
v. Bank of Upper India Ltd. (1), where so far as the sequence of 
the dates was concerned, the matter was very much of the same 
kind as the present case. The relevant dates were these: On the 
19th December, 1914 the suit was instituted by the creditor 
against the company. On the 2rst December, 1914 there was 
an application for sanction. On 23rd December, 1914 a meeting 
cf the creditors was ordered. The meeting duly took place on 
the 4th March, 191s. It is to be observed that upto that date 
there was no decree. The decree was actually obtained on the 
19th April, 1915 and sanction was given to the scheme more than 
a year later, namely on the 2nd June, 1916. Lord Haldane 
who delivered the opinion of the Board said in his opening remarks 
“Tf this was a difficult case their Lordships would take time 
before formulating their report.” Then the noble and learned 
Lord sets out Section 153 of the Indian Companies Act. At 
page 138 he says “ The question is whether under Section 153 
(which is a section in familiar language, practically identical with 
the corresponding section of the English Companies Act) the 
creditor was bound.” Incidentally I may observe that the corres- 
ponding section of the present English Act is curiously enough 
Section 153. His Lordship continues “The Court of the Judicial 
Commissioner, agreeing with the Judge who heard the case in 


(1) (1919) L. R, 46 I, A. 1353 30 C. L. J. 214. 
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the first instance, says that it was so, and it is obvious that it is yore 
convenient that it should be so. Otherwise, with the uncertainty 19375 

as to what the ultimate rule of the Court may be, when a decision The Badarganj Loan 
has finally been obtained, the door would be open for a race Offi seal Ltd. 


between creditors and persons concerned in administering the Shaharuddin Shah. 
affairs of the Bank. The Court of the Judicial Commissioner 
put it very well in its judgment when it said this: ‘If it had been 
the intention of the Legislature that such an agreement should 
not be binding until the arrangement had been sanctioned by 
the Court instead of the words ‘if sanctioned by the Court’ the 
words ‘when it has been sanctioned by the Court’ would ordi- 
narily have been used. The agreement becomes binding from 
the date when it is arrived at, subject to subsequent sanction by 
the Court. Ifthat sanction be refused, the agreement is without 
effect. But it is not the case that the agreement is to take effect 
from the date of sanction. It takes effect from the date when 
it is made. Such is our interpretation of the words of the sanc- 
tion.” Lord Haldane adds this comment: “ When” regard is 
had to “the latter part of the Section 153 it appears that this is 
80, because the words there are that if the compromise or arrange- 
ment, which is the compromise or arrangement sanctioned by a 
majority of the meeting, is passed, then the compromise or 
arrangement, if sanctioned by the Court, is to be binding. It is 
the proceeding of the meeting that is to be binding, provided only 
that it does rot fail to be subsequently sanctione]. Therefore, 
not only convenience, but the literal language of the sanction, 
is in favour of the view to which the Court below adhered, and their 
Lordships will humbly advise His Majesty that that view should 
be affirmed.” 





Costello, A.C. 


In the light of the opinion of the Judicial Committee of the 
Privy Council, it is clearly not open to us to take any other view 
of the matter, and therefore we must hold that both the Courts 
below were quite right in proceeding upon the assumption that 
the scheme operated as from the date of the meeting, that is to 
say, from the 22nd January, 1933. I have said that because on 
the 22nd January, 1933 the present respondent was not a creditor 
but only an ordinary depositor who instituted a suit, prima facie 
he was bound by the scheme. and he cannot now enforce his 
decree against the company. 


In an attempt, as it seems to me, to meet a hard case, the 


learned District Judge fell into error. It is hard cases which 
make bad law however. Therefore in such cases one has to be 
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particularly careful not to allow one’s sympathy with a party (here 
it is the decree-holder who has obtained a decree for a debt 
justly due to him) to irfluence one’s decision. Any one who has 
heard this appeal and or who is cognizant of the facts of this 
case is, I think, bound to feel some sympathy with the present 
respondent: but we have to administer the law as we find it. 
The learned District Judge in order to assist the appellant before 
him, that is to say, the decree-holder erroneously took the view 
that in some way or other the Badarganj Loan Office were pre- 
cluded, indeed, were estopped from contending that the decree 
by Shabaruddin Shah was not executable as against the 
Loan Office. By some process of reasoning which is not very 
clear the learned District Judge seems to have thought that the 
conduct of the company had been such that they ought not to 
be heard to say that the decree should not be executed. The 
exact words used by the learned Judge were these: “The 
course of this suit in the Civil Court will throw some light on the 
respective knowledge of both parties and, in my opinion, the 
conduct of the Bank must be held to be such that it cannot 
possibly object to the execution of the decree.” Later on he 
said “it (the Bank) is estopped from saying now that the decree 
cannot be maintained.” The learned Judge seems to have found 
himself able to formulate those two propositions by contemplating 
the action of the company in putting in a written statement in 
answer to the claim of Shaharuddin Shah in which they admitted 
their liability yet asked for time within which to pay. The 
learned Judge seems to havea thought that because on the arst 
January, 1933 the company did not meet the plaintiff's claim by 
saying something like this “You cannot tcuch us, because we 
have got a scheme in the making. That scheme was put before 
a meeting two days ago: You ought to have been present at 
the time: You did not appear at the meeting. The scheme 
has been passed and now we are going to get the sanction of the 
Court and that will shut you out.” Because the company did not 
take that sort of attitude, the learned Judge seems to have thought 
that in some way or other they were for ever precluded from 
contending that the cecree which was subsequently obtained 
could not be executed. That line of argument was also stressed by 
Mr. Bagchi on behalf of the respondent and in support of it he 
put before us a decision of Mr. Justice Nasim Ali and Mr. Justice 
R. C. Mitter given on the 9th December, 1936 in a case which 
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is very similar to the present case. The case is described as yas 
‘Appeal from Appellate Order No. 243 of 1936.’ A curious feature 1937: 


- of it is that no mention is made of the many and varied decisions The Badarganj Loan 
of this Court on the point which was then under consideration. cos ntd; 
Whether or not any authority was cited to the learned Judges Shabaruddin Shah. 
during the hearing of the appeal on the rst and and December, Costello, A.C.¥. 
1936, we do not know. Certainly no authority is referred to in =< 
the judgment given on the oth December, 1936, The learned 
- Judges seem to have listened to a discussion as to whether or 
not the obtaining of a decree by a depositor made any difference 
as if that were a matter of first impression—a point which up to 
that time had never been decided. We find at the end of the 
judgment this observation: “These facts clearly indicate that 
the Bank all along knew that the scheme was not intended to 
be binding on the appellant and in tact did not bind the appellant. 
The word ‘depositors’ in the scheme which was agreed upon in 
this case and which was ultimately sanctioned by the Court 
cannot and in fact does not include the appellant before us.” 
In my opinion, this decision in no way supports the contention 
that the conduct of the Bank in allowing the depositor to obtain 
a decree precludes the Bank from afterwards resisting execution. 
The learned Judges seem to have founded their decision upon the 
fact that a depositor with a decree is a different person, or rather 
is in a different class of creditor, from a.depositor who has not 
obtained a decree, and therefore the decree-holder seeking to 
execute his decree was not bound by a scheme which was agreed 
to merely by ordinary decreeless depositors if one may so call 
them, 
As far as one can see, the question of the doctrineof estoppel 
as a bar to the company’s objection to the execution was not 
discussed in that appeal at all. Butifit was, with all respect to 
the learned Judges, I should be bound to say that I could not 
concur in any such view of the matter, because it must be borne 
in mind that Section 153 contemplates an agreement between a 
company on the one hand and its creditors or a class of its cre- 
ditora on the other, and in the present instance one cannot 
overlook the rights of the other creditors which would necessarily 
be affected if the company were precluded from resisting the 
decree held by Shaharuddin Shah. Obviously if the company 
were forced to discharge Shaharuddin Shah’s claim the rights of 
other creditors in the shape of the depositors who had agreed 
‘to the scheme would be interfered with, because it is obvious 
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that if this particular creditor be paid in full, the other creditors 


would suffer. In any case, in my opinion nothing which the 
company did, now precludes them from resisting the decree 
because at the time when they put in the written statement on 
the arst January, 1933, it had not then been ascertained and 
therefore it was by no means certain, whether or not the scheme 
passed and accepted at the meeting of the 22nd January would 
ultimately receive the sanction of the Court. There was always 
the possibility that when the matter came before the Court, the 
Court would refuse te sanction the scheme ag has been the case 
on more than one of such occasions. In those circumstances, 
it was only reasonable that the company should endeavour to 
make the best terms it could, with the creditor who was then 
most closely pressing them. I think therefore that there is 
nothing in the circumstances of the case which shuts out the 
company from resisting execution. 


Therefore although we do so with great reluctance, we are 
bound to say that the decision of the District Judge is wrong 
and must be set aside and the decision of the Subordinate Judge 
restored. 


The appeal is accordingly allowed. We make no order as to 
coste, 


Edgley, J.:—I agree. 
ALT. M Appeal alowed. 
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Before Mr. Justice S. K, Ghose and Mr. 
Justice D. C. Patterson. 


GOURHARI ADAK AND ANOTHER 
D ‘ 


SARAT CHANDRA LAHIRI AND ANOTHER.* 


Civil Procedure Code (Act V of 1908), Order IT rule 2 sub-rule (3), Order 
IX rule g—Cause of action, if same in the previous suit and the subse- 
quant one ~ Cause of action, meaning of—Test to be applied. 


In dealing with matters under Order II rule 2 sub-rule (3) and also under 
Order IX rule 9 sub-rule (1) of the Code of Civil Procedure, it has to be seen 
whether in the previous suit and the subsequent one the cause of action is 
the same. X 

Cause of action means every fact which is necessary to be proved to entitle 
the plaintiff to have a decree but does not mean every piece of evidence which is 
necessary to prove such facts. 

Murti v, Bhola Ram (1) applied. 

Where it appeared that in a previous suit it was prayed that the revenue 
sale should be set aside under Section 33 of the Revenue Sales Act of 1859 
on the ground of a breach of the Act but in a subsequent suit instituted 
by the same party, the foundation of the cause of action was not a breach 
d the Revenue Sales Act but fraud which was not tried in the previous 


suit 1 
Held, that the subsequent suit was not barred under Order II rule 2 subrule (3) 
or Order IX rule 9 sub-rule (1) of the Code of Civil Procedure. 

Appeal by Defendants Nos. r and 2. 

Suit for a declaration that the defendants have fraudulently 
bought the property in suit at a revenue sale and for a direction 
upon them to execute a deed of reconveyance in favour of the 
plaintiff, 

The material facts will appear from the judgment. 

Dr. Sarat Chandra Basak, Messrs. Amarendra Nath Bose and 
Saroj Kumar Maity for the Appellants. 

Messrs. Bejoy Kumar Bhattacharyya and Phanindra Kumar 
Sanyal for the Respondents. 

C A V. 


*Appeal from Appellate Decree No. 912 of 1936 against the decree of 
S. K. Halder, Esq. District Judge of Midnapore dated the 17th of April, 1996, 
reversing that of Jogendra Narayan Ray Chaudhury, Esq, Subordinate Judge, 
Second Court, Midnapore, dated the 15th of January, 1936. 

{1) (1893) I. L. R. 16 All. 165, 
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Cit, The judgment of the Court was as follows :— ` 


1997. S. K. Ghose J. This is a second appeal by defendants 
Gourhari Adak Nos. t and 2 in a suit for a declaration that the defendants 
. ve have fraudulently bought the property in suit at a revenue sale 
Sarat Chandra and for a direction upon them to execute a deed of reconveyance 

Won in favour of the plaintif. The property in question is a separate 
— account of a share of an estate bearing Touzi No. 15 of the 
‚Midnapore Collectorate and is called separate account No. 3. 
-The plaintiff’s case is that he became entitled to the property 
after the death of his mother by virtue of her will, Defendant 
No. 3 was the Naib and in that capacity he was entrusted by 
the plaintiff and his co-sharers to collect the rents and pay the 
‘revenue. Defendant No. 1 who was formerly a Teshildar’ under 
defendant No, 3 became a co-sharer by purchase. Defendant 
No, 2 is a relation of defendant No.1 and very intimate with 
him. Plaintiffs case is that witha view to secure the disputed 
property defendants Nor. r and2 caused defendant No. 3 to 
refrain from paying revenue, keeping that fact concealed from 
the plaintiff. By their fraudulent conduct they brought about 
the sale of the property for arrears of revenue and purchased it 
in the names of defendants Nos. r and 2 for the nominal price of 
Rs. 844, cn-the 27th June, 1932. The plaintiff brings the suit 
in his capacity as executor to the estate of his mother. Previous 
to this, plaintiff in his personal capacity brought Title Suit 
No, 128 of 1933 against defendants Nos. 1 and 2 only to set, aside 
the aforesaid revenue sale. The suit however was dismissed for 
default and an application to have that dismissal set aside was 
also unsuccessful. Hence the plaintiff has brought the present 
suit. The defence inter alia is that the suit is not maintainable 
in its present form and that it is barred under Order 2, rule 2 
and Order 9, rule 9 of the Code of Civil Procedure. The trial 
Judge held that the suit was barred as contended for by the 
defence. On appeal the learned Judge has held that the suit is 
not so barred and has directed that the trial should proceed on 
the remaining issuer. Hence this second appeal by defendants 
Nos. 1 and 2. 

So far as defendant No. 3 is concerned it is conceded by 
Dr. Basak for the appellants that it is open to the plaintiff to 
‘proceed as against him. In the present matter the question is 
‘whether tte learned Judge was right in holding that the suit is 
not barred under the provisions of Order 2 rule 2, sub-rule (3) 
and Order 9, rule 9, sub-rule (1) of the Code of Civil Procedure. 
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Before dealing with the question of law it is necessary to refer 
to the plaints in the two suits. In the previous Title Suit 
„No. 128 of 1933 the plaint, vide Ext. A, recites the circumstances 
tending to show fraudulent conduct on the part of defendants 
Nos. rand 2 and also of the Naib Mohendra Nath Nandi who 
was made defendant No. 3 in the subsequent suit. These allega- 
tions are contained in paragraphs 2 tos. It is stated at the 
end of paragraph s that “the plaintiff has suffered substantial injury 
on account of the said fraudulent acts of the defendants and the 
said Naib and the said sale is liable to be set aside”. Then in para- 
graph 6 the plaintiff goes on to relate certain irregularities in the 
service of the sale proclamation and so on and at the end it is stated 
that “the sale cannot at all stand and it is fraudulent,illegal and 
liable to be set aside.” Coming to the prayers which are set forth 
in paragraph 9 of the plaint the main prayer (ka) is stated as 
follows :—‘' That a decree may be passed to the effect that the sale 
dated 27th June, 1932 in the sale case No. 1 held by the office of 
the Collector of this place may be set aside after declaration that 
the said sale is illegal, without jurisdiction, invalid and tainted with 
fraud and a further declaration may be made to the effect that the 
said sale has not impaired any right of the plaintiff.” The cause 
of action is stated as having arisen on the 24th September, 1932 
which was the date on which the appeal to the Commissioner was 
rejected. In the plaint of the present Title Suit No. 51 of 1935 the 
averments of fraud are amplified and the conduct of the three 
defendants going to show how they brought about the revenue sale 
ds described. In paragraph 6 itis stated thus:—“ That in that 
aforesaid suit for setting aside the sale, the plaintiff merely prayed 
for setting aside the sale on the ground that the sale is illegal, 
irregular and that price is inadequate but except the prayer for setting 
aside the sale, the subject matter of the said suit did not comprise 
the legal position which was created by the collusion and fraud with 
the defendant No. 3 as stated in paragraph 3 of this plaint, nor 
(the plaintiff) did not pray for any other relief against them. And 
inasmuch as the said suit was triable by the Civil Court on the 
ground of any act having been done contrary to the provisions of 
section 33 of Act XI of 1859, prayer for any relief on the ground of 
fraud in the suit for setting aside sale was irrelevant and plaintiff 
has no cause of action on the ground of such fraudulent acts,” 
In paragraph 8 the cause of action in the present suit is described 
as having arisen “ towards the middle of the month of August, 1932 
when the fact of the said revenue sale as described in the plaint 
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was known. ” Of the prayers which were mentioned in paragraph ro 
the main prayer (ka) runs as follows:—‘ That a declaration may be 
made to the effect that defendants have fraudulently bought the 
property described in the schedule given below of the plaint and 
themselves auction-purchased the same and a decree may be passed 
direcling the defendants to execute a proper deed of re-cOnveyance 
in favour of the plaintiff after receiving the sum of Rs. 844 from 
the plaintiff as being the amount of purchase money.” Comparing 
the two plaints together Dr. Basak for the appellants contended 
that the learned Judge below was wrong in thinking that the previ- 
ous suit was merely for setting aside the sale under section 33 of 
the Revenue Sales Act as having been made contrary to the provi- 
sions of that Act. He has contended that the plaintiff had also 
asked for having the sale set aside on the ground of fraud, so that 
fraud is the foundation of the cause of attion in both the suits. 
In support of this Dr, Basak has referred to the allegations of fraud 
contained in paragraphs 2 to 5 of the previous plaint, vide Ext. A, 
and also to the prayer (ka) according to which the sale isto be set 
aside on declaration “ that it is illegal, without jurisdiction, invalid 
and tainted with fraud.” Now ina matter under order 2, rule 2, 
sub-rule (3) and also under order g, rule 9, sub-rule (1) it has to be 
seen whether in the suits the cause of action is the same. The 
expression ‘cause of action’ has been variously defined. Itis rele- 
vant for our purpose to point to one of these definitions, namely, 
that cause of action means every fact which is necessary to be 
proved to entitle the plaintiff to have a decree but does not mean 
every piece of evidence which is necessary to prove such facts. 
Murti v. Bhola Ran (1). In the present case it is important to 
remember that the allegations of fraud and the allegations of irre- 
gularities in the sale as contained in the previous plaint Ext. A are 
distinct in the sense that fraud is stated to be the underlying motive 
to the irregularities, the one being evidence in support of the other. 
The learned Judge below has pointed out that for the purpose of 
setting aside the sale one must have resort to section 33 of the 
Revenue Sales Act and strictly speaking for that purpose the 
question of fraud is irrelevant. Plaintiff had really introduced it 
for the purpose of proving the irregularities in the revenue sale. 
In the case of Muhammad Hafis v. Muhammad Zakariya (2) their 
Lordships point out that in a matter under order 2, rule 2 a cause 
of action is the cause of action which gives occasion for and forms 


(1) (1893) I. L., R. 16 All. 165 F. B.. 
(2) (1921) L. R. 49 L A. 9; 1. L. R, 44 All, 121 ; 35C, L. J. 126. 
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the foundation of the suit. Dr. Basak bas strongly relied on the 
prayer clause in the previous plaint Ex. A as showing that the 
plaintiff is also asking for relief on the ground of fraud. In the case 
of Chand Kocur v, Partab Singh (1) their Lordships of the Judicial 
Committee remark “ The cause of action has no relation whatever 
to the defence which may be. set up by the defendant, nor does 
it'depend upon the character of the relief prayed for by the plain- 
tif, It refers entirely to the grounds set forth in the plaint as the 
cause of action, or, in other words, to the media upon which the 
plaintiff asks the Court to arrive at a conclusion in his favour. ” 
Referring to the facts they further to say: “ The cause of action 
set forth in the, present plaint is not mere matter of intention, and 
it does not refer to either sale or mortgage. It consists in an 
allegation that the first defendant has in point of fact made a 
de proesenti gift of their whole interest to a third party, who is the 
second defendant. ” In the present case so far as the previous 
plaint Ex. A is concerned there is no doubt that the relief that the 
plaintiff is asking for is to have the sale set aside, and that can only 
be done under section 33 of the Revenue Sales Act by proving that 
the sale had been held contrary to the provisions of that Act. In 
the plaint in the present suit the relief which the plaintiff is asking 
for is on the footing that the sale is not set aside, but that it stands. 


Therefore the two positions are mutually exclusive and the causes ` 


of action are not the same, 

I may also refer tothe condition in sub-rule (3) or order 3, 
rule 2 that the plaintiff must be entitled to more than one relief in 
respect of the same cause of action. In the present case the plaintiff 
can at best be described as being entitled to only one relief or one 
of the two reliefs which are mutually exclusive. In this connection 
there has been an agreement at the Bar as to whether a revenue 
sale can be set aside on the ground of fraud. This enables me to 
refer to that class of cases in which the facts are similar to those 
ofthe present. In the case of Bhoobun Chunder Sen ve Ram 
Soonder Surma Maszoomdar (2) it is alleged that one of several 
co-sharers fraudulently contrived to have an estate brought to sale 
for arrears of revenue and purehased it in denami. The relief 
asked for was to have the sale set aside on the ground of fraud, 
The trial court decreed the suit and gave that relief On appeal 
it was held that to such a suit the provisions of Act XI of 1859 
could not be extended and that the suit must be treated as one 

(1) (1888) L. R. 15 I, A. 156; L L. R, 16 Calc. 98. 

(2) (2877) I. L. R. 3 Cale. 300. 
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for relief on the ground of fraud and subject to the general 
rule of limitation was within time. As to facts the High Court 
agreed with the trial Court, but as to the decree it was held that 
tbe proper form of the decree would be an order for reconvey- 
ance of the property to the plaintiffs, so that tbe guilty party 
was not allowed to reap the benefits of his fraud. In the case 
of Amirunessa Khatoon v. The Secretary of State for Indiaʻin 
Council (1) the facts are thus described by Sir Richard Garth 
C. J. “In this case, which we heard yesterday, the suit was brought 
to set aside a revenue sale under Act XI of 1859. For this 
purpose the plaintiffs relied upon certain irregularities, which are 
said to have occured in carrying out the sale itself and also, as 
the plaintiffs alleged, that their seshi/dar had colluded with the 
servants of the defendant No. 1, who was the purchaser, to make 
default in payment of the revenue so as to bring about the sale of 
the property, and enable the defendant No. rı to buy it at a low 
price. Substantia lly therefore the facts are the same as in the 
present case, The relief that the plaintiff in that suit asked for 
was to have the sale set aside on the ground of irregularities in the 
sale and the fraudulent ‘conduct on the part of the ¢eshi/dar and 
the defendants. The trial Court held that the irregularities were 
not available to the plaintiffs and the High Court agreed with 
this view. On the question of fraud the trial Court held that the 
plaintiff might sue the defendant for damages, but that he was not 
entitled to relief in that suit, As to this the judgment of Garth 
C. J. runs as follows :—“It is not necessary for us to go the length 
of saying that under no possible circumstances (such, for instance, 
as fraud on the part of the Collector or his officers) could such a 
suit be brought, but when we consider the way in which the 
alleged fraud is sought to be used in this case, we think it clear 
that it could be no ground for setting aside the sale.” He approves 
of the decision in the case in Bhoobun Chunder v. Ram Soonder (2) 
cited above and referring to that case he observes as follows- 
“Whilst therefore this Court refused to set aside the sale it gave 
the plaintiffs the relief which they sought by restoring them to 
their former position, It is possible that in this case the plaintiffs 
may have a similar cause of suit, as between them and the 
defendant No. 1 founded upon the fraud which they allege in the 
plaint, But if so, that is not a claim of which they could avail 
themselves in the present suit ; because they here sue fo set aside 


(1) (1883) I. L. R. 10 Cale. 63. 
(a) 1877) L, L. R. 3 Cale. 300, 
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the saleon various grounds of irregularity and illegality in the sale 
itself, If the plaintiffs wish to avail themselves of the fraud which 
they allege, they must make it the subject of another suit ; and 
we think we ought to allow them an opportunity of doing so.” 
We find it very difficult to distinguish this judgment on the fact 
of the present case. Here also in the previous suit vide Ext. A 
the plaintiff wanted to have the sale set aside on various grounds 
of irregularities and illegality in the sale itself. The mere fact 
that he mentioned the word fraud does not distinguish this case 
from the case cited above in which also fraud is alleged, But 
if it was considered proper to allow the plaintift to have another 
opportunity to sue on the ground of fraud it is difficult to see 
how that should not be allowed in the present case. Plaintiffs’ 


case of fraud remains as yet undetermined. In this case of. 


Chand Kour vw, Partab Singh (1) cited above the prayer also was 
to have the sale set aside on the ground of fraud. The trial 
Court decreed the suit on the basis of Bhoobun Chunder v. Ram 
Soondes (2) directing re-conveyance of the property. The High 
Court in appeal however found that fraud was not proved. 
This judgment was dissented from in the case of Deo Mandan 
Prashad v. Janki Singh (3) which points out that “the decision 
in the case of Doorga Singh v. Sheo Pershad Singh (4) applied too 
lax a standard of reciprocal conduct in holding that fraud in its 
strictest sense, such fraud as would support a common law action 
of deceit, was the test by which to judge these transactions without 
due regard to the relative position of co-owners.” In that case 
the prayer in the plaint was in the alternative ; the plaintiffs prayed 
for a decree for setting aside the sale or in the alternative that 
the appellant should be ordered to reconvey the property to them. 
It was the latter alternative which they got. Mr. Bhattacharya for 
the respondents in this Court has referred to the proviso to 
section 33 of the Revenue Sales Act by which a plaintiff, failing in 
his remedy to have the sale set aside under that Act, is not barred 
from his remedy in a personal action for damages, In the previous 
suit no doubt it was open to the plaintiff to make an alternative 
prayer such as made in Deo Nandan Prasad v. Janki Singh (3) so 
as to include in the suit the whole of the claim to which he was enti- 
tled.But the prohibition under sub-rule (3) can only operate in the 


t) (1898) L. R. rg i A. 156; 1. L.R. 16 Calc. 98. 

(2) (1877) LL. R. 3 Calc. 300. 

(D (1916) L. R. 4g A. 20; 1. L, R. 44 Calc. 573 ; 25 C. L. J. 259. 
{4} (1889) I. L, R. 16 Cale. 194. 
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case of a person who is entitled to more than one relief ın respeet 
of the same cause of action. Strictly speaking that cannot be said 
to be the;case bere. As I have already said under section 33 
of the Revenue Sales Act be is entitled to claim to have the sale 
set aside on the ground of breaches of the Act. But his prayer 
in the present plaint is not on the footing that the sale is set abide, 
but on the other hand that the sale stands, and the foundation 
of the cause of action in the present suit is not a breaches of the 
Revenue Sales Act, but fraud which bas not yet been tried. That 
being the position we think that the learned Judge was right in 
holding that the suit is not barred under Order 2, rule 2, sub- 
tule (3) or Order 9, rule, g, sub-rule (1) of the Code of Civil Proce- 
dure. 

The appeal therefore stands dismissed, Having regard to the 
circumstances however we direct that the parties do bear their 
own costs in this Court, 


Patterson, J.:—I agree. 


P, R, , Appeal dismissed. 


Before Mr. Justice Sv N, Guha and Mr, Justice R. C. Mitter, 


MAHARAJA SRIS CHANDRA NANDI AND ANOTHER 
v. 


RAKHALANANDA THAKUR AND oTHERS.* 


Indian Evidence Act (Iof 1872), section 2— Principle ef exclusion of hearsay 
svidence—Evidence of family tradition, how far admissible — Reception of 
hearsay evidence ~ Relaxation of the sule, when permissible Grant of f 
money for maintenance of worship of diety—Charge, creation of— 


Question one of intention—English law of berpetutiy, not applicable to 
gifts to idols in India, 


Section 2(1) of the Indian Evidence Act, repeals the whole of the English 
Common Law on evidence so far as it was in force in British India before the 
passing of the Indian Evidence Act of 1872 and the provision of the Jaw in 


* Appeal from Original Decree No. 243 of 1934 against the decree of 
W. C. Ghose, Esq, Additional: District Judge, a4-Perganas, dated the 
goth July, 1934. 
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effect, prohiblts the employment .of any kind of evidence not- specifically 
authorised by the Act itself. It must be recognised however that the principle 
of exclusion adopted by the Indian Evidence Act should not be applied so as 
to exclude matters which may be essential for the ascertainment of truth. 

The relaxation of the rule as to reception of hearsay evidence is permissible 
where such a course tends to the due investigation of truth andthe attainment 
of justice. i 

Where the evidence given by some of the plaintiffs supported a family 
tradition from generation to generation and which evidence was founded 
upon information derived from deceased. persons and such tradition was also 
supported by documentary evidence : 

` Held that no part of the evidence in support of the plaintiffs’ case could 
be held to be inadmissible under the law. 

The question whether a particular amount paid and made payable as 
britti formed a charge upon the Estate was primarily one of intention. 


Omrao Begum v Secretary of State far India in Councih(1), Raja of 
Ramnad v. Sundara Pandiyasami Tevar (2) and Khajeh Soleman Quadir v. 
Nawab Sir Salimullah Bahadur (3) referred to. 


The English rale of law which prohibits creation of perpetuities cannot 
possibly apply to gifts to idols in this country or to permanent ‚grants of 
money to be paid out of Income of properties for the maintenance and worship 
of deities which must in the nature of things be permanent grant passing from 
generation to generation. , 


Appeal by the Defendants. ie 

Suit claiming arrears due on account of annual ġsitfi payable 
to the plaintiffs and for declaration that the plaintifs were 
entitled to get their annual dri/#f of Rs. 4000 from the Kasimbazar 
Raj Estate in two «qual instalments and that the payment of the 
said diffi was a charge upon the Kasimbazar Raj Estate. 


The material facts appear from the judgment. 


D+. Sarat Chandra Basak and Mr. Ramaprasad Mookerjec 
for the Appellants. : 


Messtis, Amarendra Nath Bose and Diptendra Mohan Ghose 

for the Respondents. : 
j . C A V. 

The judgment of the Court was delivered by A 

S. N. Guha, J :—This appeal has arisen out‘ of suit brought 
‘by plaintiffs respondents in this Court, claiming arrears due on 
account of annual-dri### payable to them, and for declaration that 
‘the plaintiffs were entitled from the ‘time: of their predecessors, 

Gi) (1892) E. R. 19I. A. 95. l ° 

(2) - (1918) L. R. 461. A. 64; 29 C. L. J. 551. 

(3) + (1922) L, R; 49 LiA..153 5 37 C. p, J. 56, 
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to get their annual dsti#7 of Rs. 4000 from the Kasimbazır Raj 
Estate in two equal instalments, and that the payment of the 
brittt aforesaid, was a charge upon the Kasimbazar Raj Estate. 

The case of the plaintiffs was that they, the Thakurs of 
Srikhanda, from the time of the predecessors since the foundation 
of the Kasimbezir Raj family, had been the gurus of the family. 
The deities Sree Sree Radha Gobinda Jiu and Sree Sree Lakshmi 
Narayan Jiu Thakur worshiped by the Raj family were installed 
at the residence of the plaintiffs, and that the daily steda and puja 
(service and worship &c.) of the said deities were performed at 
the cost of the Raj Estate. The predecessors of the plaintiffs 
and the plaintiffs have been receiving a drttti of Rs. 4000 from 
the Kasimbazar Raj Estate for the purpose of defraying the 
expenses of service and worship of the deities aforesaid, for the 
period of over hundred years. In recent times after the Court of 
Wards assumed charge of the Kasimbazir Raj Estate, difficulties 
were raised in the matter of the payment of the annual 47féff and 
at ore stage, Maharaji Sir Manindra Chandra Nandy, during 
whose time, the Court of Wards took charge of the Kasimbazi 
Raj Estate, wrote to the Manager under the Court of Wards, 
stating the drit¢f was payable by the Raj Estate, and that it was 
a charge on the estate. The Manager was not prepared to accept 
liability in the matter of payment of the drift, and the plaintiffs 
were not raid the amounts due to them. 

The claim in the suit was resisted by the defendants, The 
first defendant was Maharaja Sris Chandra Nandy, son-of the 
late Maharaj: Sir Manindra Chandra Nandy for self and his 
own next friend, he for the time being the Manager of the 
Kasimbazar Raj Estate, under the Court of Wards, The 
second defendant in the suit was the Manager under the Court 
who was brought on record as a defendant, after Maharaji Sris 
Chandra Nandy had relinquished hia position as Manager under 
the Court of Wards. 


The first defendant asserted in his written statement filed in 
Court, that the plaintiffs’ claim of Jritéi did not form a charge on 
any of the properties belonging to the Kasimbazar Raj Estate, 
The plaintiffs’ allegation as to installation of deities at the house 
of the gurus of the Raj family was not admitted. The statements 
contained in the letter of Maharaja Sir Manindra Chandra 
Nandy specifically referred to in the plaint were not denied ; 
but the defendant craved leave to refer to the original. The 
definite case of the defendant No.1 was that payments were 
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made to the plaintiffs from time to time by way of charity, by 
the proprietor for the time being, the plaintiffs having no legal 
right to recover the amount claimed, and the Kasimbazir Raj 
Estate was not legally bound to pay the same. It was specifically 
stated in the written statement of the defendant No. r that the 
letter of the late Maharaja Sir Manindra Chandra Nandy was 
not legal evidence of the right claimed by the plaiutiffs, was not 
legally admissible in evidence for that purpose, and was not 
binding upon the defendant or upon the Estate. 


The defendant No. 2, the Manager, adopted by his written 
statement filei in Court, the written statement already filed by 
the defendant No. x ; it was further stated by the defendant No. 2 
that in view of an Indenture executed by Maharaja Sir Manindra 
Chandra Nandy on the rath November, 1923, mortgaging his 
properties in fivour of certain trustees which was in force, the 
properties mentioned in the said deed were free from all encum- 
brances other than the encumbrance mentioned in the fourth 
schedule to the said Indenture, According to the defendant 
Ne. 2, the plaintiffs’ suit was liable to be dismissed for non-joinder 
of the trustees under the Indenture of the rath November, 1923, 
mentioned above. 


Oa the pleadings of parties a number of issues were raised for 
determination in the case. The material issues can be classified 
under five different heads as stated below. 


I. Have the Thakors of Srikhanda been the gurus of the 
Kasimbazir Raj family (Issue 3) 


II. Are the deities mentioned in para 2 cf the plaint installed 
and worshipped by the members of the Raj family as alleged in 
the plaint (Issue 8). Have the daily worship and periodical 
religious ceremonies of Radha Gobinda and Lakshmi Narayan 
Jiu bzen performed by plaintiffs and their predecessors from 
expenses supplied by the Kassimbazar Raj, and have other idols 
been established and worshipped by the plaintiffs and their 
predecessors at the instance of the Kassimbazar Raj as alleged 
by the plaintiffs (Issue 4). 

_, II. Have the plaintiffs and their predecessors received 
Rs. 4000/- per annum in two instalments for the expenses of 
service and worship of idols, and as J-s##i ; and does this claim 
form a charge upon the Kasimbazar Raj Estate (Issue 5). Is 
such charge legal and valid in the absence of any specification 
thereof? (Issue 7). Are the plaintiffs entitled to claim the 
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amount of Rs, 4000/- in two équal instalments from the Kassim- 
bazir Raj Estite as claimed by them? (Issue 9). 

IV. Are the trustees mentioned in the written statement 
filed by the Manager, Kassimbezar Wards Estate, necessary 
parties to the suit? Is the suit liable to be dismissed for non- 
joinder of parties? (Issue 13). 

V. Can the ‘plaintiffs get interest in the amount of arrears 
(Issue 11). 

The learned Additional District Judge by whom the case was 


,heard, gave his decision in favour of the plaintiffs. The suit 


was decreed against the defendants with the declaration of charge 
prayed for on the. amount decreed, on the Kassimbazar Raj 


Estate There was`no personal decree against the defendant 


No.1. The figure “2” in the- judgment and the decree of the 
trial Court used in this connection, is a mistake for “1”. 

The defendants Nos. r and 2,appealed to this Court. 

In regard to the question raised by Jssue 3, mentioned above, 
it need only be said that there was no serious controversy that 
the Thakurs of Srikhanda, the plaintiffs in the suit and their 
predecessors, Fave been the family gurus of the Kassimbrzar 
Raj family, from the time of the founder of the family, Krishna 
Kanta Nandy, who flourished during the advent of the British 
Rule in Bengal, and the foundation of the Kassimbazar Raj 
by whom can be traced to the year 1788. The defendant No. 1 
and the late Maharaj. Sir Manindra Chandra Nandy who came 
to be the proprietors of the Kassimbazar Raj Estate, after the 
demise of Maharani Swarnamoyee, came from a different family, 
which had its own gurus; but the Thakurs of Srikhanda have 
been treated, after the days of Maharani Swarnamoyee, as family 
gurus,—accepting the tradition of the family of the founder of the 
house, Krishna Kanta Nandy—known in the Renee history 
of Bengal as Kanta Babu. 


On the main question in controversy, the evidence is one 
sided. In spite of definite averment of facts made in the plaint, 
no step was taken by the contesting defendants in the suit to 
support their case as asserted by them in their written statements. 
There was the case of establishment or installation of two deities 
at the house of the plaintiffs, and the case of the service and 
worship`of the deities being carried on at the expense! of the 


“Kassimbazar Raj Estate,—paid in two instalments year after year. 


The total amount paid as d7ifti being Rs. 4000 annually, In the 
plaint, the plaintifs claimed that the payment made as dri¢# for 
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carrying on the ‘service of worsbip of deities was a charge 
upon the Kassimbazar Raj Estate. The plaintiffs took their 
stand upon regular payment of drift, and relied upon state- 
ments contained in a letter written by the late Maha- 
raja Sir Manindra Chandra Nandy, definitely recognising the 
plaintiffs’ claim that the drift? was a charge upon the Kassim- 
bezar Rai Estate. There can be no question and there is. evi- 
dence in this case that documents and papers are carefully 
preserved inthe record room of the R.j. It was incumbent on 
the part.of the contesting defendants in the suits—resisting the 
plaintiffs’ claim, and at whose instance specific issues were raised 
in the suit, to place before the Court, materials which could 
demolish the case stated by the plaintiffs. Nothing was done 
on that behalf. The evidence in the case was one sided, and 
the question was whether that evidence could be acted upon, 
and it could be held that the’ extent and nature of the 


liability of the defendants in the suit was as asserted by the 
plaintiffs, 


The evidence in support of the case of establishment of two 
deities by Krishna Kanta Nandy, the founder of tbe Kassim- 
bazir Raj atthe house of the Thakurs of Srikhandais not very 
convincing ; and it was contended before us that the evidence 
could not be accepted as it was hearsay evidence altogether 
inadmissible in the cage. Our attention was drawn to what was 
stated by one of the plaintiffs Rakhalananda Thakur in his 
deposition befora the Court that the deities Radha Gobinda and 
Lakhi Narayan were established by our ancestor Acbutananda, 
at the instance of Krishna Kanta Nandy. The witness heard 
all that, and the tradition descended from father to son. Another 
plaintiff Jogendra Thakur stated that the Raja of: Kassimbazar 
established their deities; and he learnt as a tradition in the 
family from father to son that the two deities mentioned above, 
were established by Kassimbazar malik. The evidence coming 
from ‘another plaintiff was also in that vein. The discussion 
of the question asto the nature and value of the evidence above 
referred to, is not of much practical importance, in view of our 
conclusion that it would not be safe, on the evidence before us, 
to hold that the plaifitifis had established the case that the two 
-deities mentioned above, at their house, were established by 
Kassimbazir Raj family or by its founder Krishna Kauta Nandy. 
It may however be mentioned that on consideration of the 
materials before us, it is not possible to express the definite 
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Opinion that the Judge in the Court below is not right in bis 
inference that the idols in question were established by the Raj 
family. 

The position relating to the service and worship of the deities 
stands on a different footing. Tle case of the plaintiffs, as in- 
dicated by Issues 4 and 8 was that the daily worship and perio- 
dical religious ceremonies vf Radha Gobinda and Lakli Narayan 
Jiu were performed by the plaintifs and their predecessors from 
expenses supplied by the Kassimbszar Raj, and at the instance 
of the Kassimbazar Raj. The evidence bearing on this part of 
the case, documentary and oral, points unmistakably to the posi- 
tion that the daily worship and the seasonal ceremonials in 
connection with worship of the deities Radha Gobinda and 
Lakshi Narayan Jiu were performed by the plaintiffs and their 
predecessors from money received from the Kassimbezir Raj 
Estate, as drit#i, On the evidence before us the plaintiffs and 
their predecessors had been receiving the amount of Rs. 4000 


, annually in two equal instalments as Šrifti, for the maintenance, 


worship and due performance of ceremonials in connection with 
the worship of the deities. The letters [Ex. 3 (k) of the 22nd 
April, 1890 ; Ex. 3 (H) of the 16th September, 1892; Ex. 3 (d) 
of the rath September, 1895 ; Ex. 3 (x) of the 3oth November, 
1904 ; Ex. 3 (a) of the rsth December, 1906; Ex. 3(n) of the 
4th May, 1903 ; Ex. 3 (p) of the’rzth October, 1912; Ex. 32 (3) 
of the 1th October, 1920; Ex. 3(t) of the 22nd May, 1925 ; 
Ex. 3 (b) ], taking their contents together, which cover a very 
long period of time, during which the Kassimbazir Raj Estate 
was in the hands of Maharani Swarnamoyi and Maharaja Sir 
Manindra Chandra Nandi, go to establish tie position that pay- 
ment of Rs, 4000 annually was made to the plaintifis predecessors 
and to the plaintiffs themselves and their predecessors, as dritti 
for defraying the expenses of the service, worship and festivals 
in connection with the worship of the deities. The account books 
(Ex. 9 series) also show receipt of drit#é from 1869,—~the Kassim- 
bazar Raj Estate bearing expenditure for the shkeda of the deities 
Radha Gobinda and Lakshmi Narayan Jiu, 


The position then was that the money the plaintiffs and their 
predecessor received from the Kassimbazfr Raj Estate as drift 
was spent for the daily worship and seasonal rites and perfor- 
mances in connection with their worship of the deities Radha 
Gobinda and Lakshmi Narayan Jiu. The deities were maintained 
and worshipped by the plaintiffs and their predecessors before 
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them, and they were maintained and worshipped with money 
supplied by the Raj, from generation to generation. The drité# 
was made for the worship of the deities. This is what is 
stated by the plaintiff Gourgunananda Thakur, one of the 
plaintiffs in bis evidence before the Court. Anvther plaintiff, 
examined in the case, stated that the worship was done with the 
éritti. Kisborananda Thakur, ancther plaintiff, gave evidence to 
the effect that the deities Radha Gobinda and Lakshmi Narayan 
were maintained by the Kassimbazar Raj Estate. They got the 
éritti for five genarations, and the history of the origin of the deities 
and their worship come down to them asa tradition in the family 
from father to son. The amount of Rs. 4o00 the annual dritti 
was spent for the worship of the two deities Radha Gobinda and 
Lakshmi Natayan. On the evidence in the case the position is 
established that the Kasgimbazir Raj Estate defrayed the expenses 
in connection with the worship of the two deilies at the house 
-of the plaintiffs and their predecessors. The question whether 
the two deities were in fact installed or established by Krishna 
Kanta Nandy, or were installed at his instance was not of great 
cons. quence ; but it was established on evidence, and on inference 
from facts proved by evidence, that there was annual grant of 
Rs. 4000 by the Kassimbezir Raj Estate for the purpose of the 
service and worship of two deities at the house of the Gurus of 
the Raj family. The regular payment of the dvt#i for the main- 
tenance in the manner disclosed in the documentary evidence 
before us, leads to the definite conclusio that Krishna Kanta 
Babu, the founder of the Kassimbazar Raj Estate settled a drttti 
of Rs. 4000, payable annually for the maintenance, service and 
worship of two deities. The evidence establishes further, that 
there was the intention and the desire in the successive holders 
of the Esta'e for the continuance of the regular grant for the 
service and worsbip of the deities, which will continue from 
generation to generation. There was no creation of a Debuttar, 
and there was no endowment of property by Krishna Kanta Nandy; 
but the religious and the pious wish of a Hindu to perpetuate, 
the service and worship of two deities in a manner befitting the 
position of the founder and the holders of the Kassimbszir Raj 
Estate was there. In view of the nature of the grant originally 
made, which on the evidence before us, continued from generation 
to generation, and regard being had to the manner of payment, 
the suggestion that: the payment for the service and worship of 
two deities was in the nature of charity, do not, in our judgment, 
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bear examination and serious consideration. The payments as 
made out by evidence before us were not made tothe plaintiffs 
and their predecessors, as annual payments to Gurus of the 
Kassimbazar Raj family, as guru pronamis. They were bittis 
settled, and paid regularly to the Gurus entrusted with the service 
and worship of the two deities Radha Gobinda and Lakshmi 
Narayan. It may be noticed in this connection that the plaintiffs 
placed before the Court, the best available evidence to prove 
their case afforded by documentary and oral evidence coming 
from elderly persons, who were competent t> speak on the subject. 
It was the duty of the defendants in the suit, to place materials 
in their possession and power, oa which it could be held that 
the plaintiffs’ case before the Court,could not be supported. As the 
Judge in the Court b.low has observed, the omission of the 
defendants to place necessary materials before the Court led to the 
reasonable presumption that materials if produced by the defendants 
would have established beyond any doubt, tbat for generations 
past the family of the plaintifs had been receiving Rs. 4,000 
annually in two instalments as 4d7i¢# for the maintenance of the 
two deities Radha Gobinda and Lakshmi Narayan Jiu. The case 
stated in the written statements of the defendants that the dritt 
was in the naturé of a personal charity, and the various sums were 
paid to the plaintiffs and their predecessors by way of charity by 
the proprietor for the time being was not even attempted to be 
establisLed, and the evidence on the record does not bear out such 
a position. 

The evidence given on the side of the plaintiffs, so far as it 
consisted of the statements by the plaintiffs in their evidence given 
in Court, in support of the position that the deities Radha Gobinda 
and Lakshmi Narayan Jiu were worshipped by them and maintain- 
ed by the Kassimbazar Estate from generation to generation, that 
the’ plaintiffs’ family had been doing the worship at the cost of 
the said estate ; that cne of the plaintiffs 65 years of age heard 
about the origin of the di from his father and the tradition 
descended from father to son, and the worship of the deities 
continued on the expenses paid, Rs. 4,000 as Šrifti or annual 
grant, by the Kassimbazar Estate ; that the dri##i was received from 
the last five generations and the history of its origin came down 
as a tradition in the family from father to son, as deposed to by 
‘another plaintiff aged 63 years—was subjected to the comment 
that it was altogether inadmissible inasmuch as it was hearsay 
evidence. It was also contended on the authority of the decision 
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in Rani Lekhraj Kuar v. Babo Mahpal Singh and Rani Raghu- 
buns Kuar v, Baboo Mahpal Singh (1) that regard being had to 
the provisions of section 2 of the Indian Evidence Act, which 
has repealed all rules of evidence, not contained in apy of the 
statute or regulation, it was for tbe plaintiffs to make out that the 
evidence given by them was admisssible under some provision of 
the Indian Evidence Act. It isto be noticed in this connection 
that section 2(1) of the Indian Evidence Act repeals the whole 
of the English Common Law on evidence so far as it was in force 


in British India before the passing of the Indian Evidence Act, | 


and the provision of the law in effect, prohibits the employment of 
any kind of evidence not specificially authorized by the Act itself. 
Tt must be recognised however that the principle of exclusion 
adopted by the Indian Evidence Act, should not be applied so as 
to exclude matters which may be essential for the ascertainment 
of truth. Applying the principle to the case before us, the 
evidence of tradition in the family of the plaintiffs, cannot be 
characterised and placed in the category of mere hearsay 
evidence inadmissible under the law,-—-supported as it is 
by the documentary evidence ‘of great value, ‘relating to the 
regular payment of dritfi by the Kassimbazar Raj Estate to the 
plaintiffs’ family for generation to generation, for maintenance and 
worship of deities. The evidence coming from the plaintiffs side, 
consisted of a tradition handed down from the immemorial ; 
and the evidence given by some cf the plaintifs was admissible 
as statement of opinion as to a family tradition which was founded 
upon information derived from deceased persons. The relaxa- 
tion of the rule as to reception of hearsay evidence must be held 
to be permissible where such a course tends to the due investiga: 
tion of truth, and ths attainment of justice; and in the case 
before us, the best evidence to prove ancient rights was by proof 
of tradition and usages in the family of the plaintifs as far back 
as living memory goes, by having recourse to declarations of 
persons deceased. The prcof of such traditions was also to be 
found in the documents supporting the statements of deceaséd 
persone. Julging from the above standpoint, no part of ‘the 
evidence in support of the plaintiffs’ case before could be: held 
to be inadmissible under the law, as was contended ‘for -by the 
defendants appellants. 

In support of the appeal it was strenuously urged „that the 
decision arrived at by the Court below was based on presumptions, 


(1) (1879) L. 2.71. A. 63. 
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and upon presumptions drawn from presumptions. Authorities 
were cited before us in support of that argument, which in our 
opinion have no possible application ; seeing that it is not upon 
presumption drawn from presumption that the conclusions on 
the main question in controversy in the case before us were based. 
The conclusion arrived at by the trial Court are based on facts 
proved by evidence and upon reasonable inferences drawn from 
the facts proved. To the adoption of which course, no just or 
proper exception could be taken. 

The dritti was settled for the purpose of maintenance, service 
and worship of the deities, from generation to generation; the 
intention of the original settlor and his successors up till the 
time of Maharaja Sir Manindra Chandra Nandi was that the 
payment of the ġiti as settled was to be made out of the income 
of the Kassimbszar Raj Estate. The question then arising for consi- 
deration was whether the amount of Rs. 4coc/- paid and made pay- 
able as dritfi formed a charge upon the Kassimbazar Raj Estate. 
The question was primarily one of intention. [See Omrao Begum 
and another v. Secretary of State for India in Council, (1) ; Raja 
of Ramnad v. Sundara Pandiyasami Tevar,(2); Khajeh Solehman 
Quadir v, Nawab Sir Sakimullah Bahadur (3)}. Was there the in- 
tent to create a charge? Did the original settlor Krishna Kanta 
Nandy and the successive owners in possession after him of the 
Kassimbazir Raj Estate, intend to create a charge on property out 
of the rents and prefits of which, the expenses for religious worship 
were to be paid. The service and worship contemplated was 
undoubtedly of a permanent character, and there could not be 
any perpetuation of the original intention unless there was a 
charge on property out of whose income the religious worship 
was to be carried on from generation to generation, as it had 
been done, on the evidence in the case before us. There was 
the evidence oral and documentary from which inference could 
legitimately be drawn, that a charge was intended to be created 
on the Kassimbazar Raj Estate, so far as the payment of drif¢i for 
carrying on ded-skeba was concerned. Inadditionto the evidence 
afforded by the deposition of witness speaking to the creation of 
a charge, and the inference to be drawn from documents, relating 
to the payments made by the Raj Estate to the plaintiff and their 
predecessors, there were the statements contained in two letters 

(1) (1€92) L. R. 19 I. A. gs. 

(2) (1918) L. R. 46 1. A. 64; 29 C.L J. 551 

(3) (1922) L. R. 491. A. 153; 37C. L. J. 56. 


Vor. LXV.] HIGH COURT, 


written by the late Maharaj. Sir Manindra Chandra Nandy, 
one addressed to the Secretary to the Board of Revenue on the 
and February, 1929 (Ex. 1 in the case) and another to the Manager 
under the Court of Wards, Ext. 5 dated 28th June, i929, from 
which the intention to create a charge and the position that 
the annual dritti of Rs. 4000 paid to the plaintiffs and their pre- 
decessors from generation to generation was a charge upon the 
Estate, and that it was not in the nature of a charity, were made 
clear. The letters, contained clear admissions on the part of the 
Maharaja of a pre-existing charge. 

In view of the controversy raised in this part of the case, 
which was the most material part=-it is necessary to consider 
three documents together. Ino the Indenture dated the 1ath 
December, 1923, (Ex. F), the late Maharaji Sir Manindra Chandra 
Nandy did not mention that there was a charge on the Kassimbozar 
Raj Estate for payment of the annual Jritti of Re. 4000, the 
subject of the present litigation. The defendants relied very 
strongly unon this circumstance, without consideration of the 
position clearly indicated in the letter to the Secretary to the 
Board of Revenue (Ex. 1), that payments of annuity to spiritul 
guides, including the payment of Jsitti now in suit, were to be 
paid out of income of properties left with him. These properties 
were undou btedly parts of the Kassimbazar Raj Estate, the bulk 
of which formed the subject of the Indenture of mortgage (Ex. F). 
The letter Ex. 5 brings out the whole position in clear relief; 
and reference is made to the letter (Ex. 1) addressed to the Secre- 
tary to the Board of Revenue from which a very important extract 
is given, with the object of making out the position taken up by the 
Maharaja that the d7i¢47 now in question was not of the nature of 
personal charity, but had always been regarded as a charge,—~ 
legally enforceable against the Kassimbazar Raj Estate. The 
effect of the letter Ext. 5, containing an admission as to the real 
nature of the d7i##i, was sought to be avoided by the contesting 
defendants in the suits. It was suggested in cross-examination of 
one of the plaintiffs examined as a witness in the case, that Maha- 
raja Sir Manindra Chandra Nandy did not understand the contents 
of the same,—as it was written in English, after he had given instruc- 
tion for the same was given in Bengali to one of his officers, the 
writer of the letter in English, The suggestion at the time of the 
hearing of tLe case in the trial Court was that the Maharaja was 
coaxed and cajoled into writing of the letter by the plaiatiffs, 
None of the above suggestions could be substantiated on evidence ; 
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and is not consistent with the case sought to be made out in the 
writt_n statement filed in court, by the defendant No. 1, the son 
of Maharaj. Sir Manindra Chandra Nandy. 

The lettters Ex's. rand 5, taken together serve to make out 
the position that the d7i##7 of Re. 4000/—payable annually to the 
plaintifs was in the nature of a permanent grant for the purpose 
of maintenance, service and worship of two deities Radha Gobinda 
and Lakehmi Narayan Jiu, payable to the plaintiffs, and that the 
ritti was a charge upon the Kassimbazar Raj Estate. The 
evidence in the case before us, serves to confirm the statements 
containe j in the letters Exte, 1 and 5, which operate as admissions, 
on the contesting defendants, the admissions of a person, through 
whom they claim. 


The question whether a perpetual charge of the nature could 
be created was discussed before the Court below, as it was dis- 
cussed in support of this appeal before us. It need cnly be 
stated that regard being had to the nature of the grant for the 
permanent worship and maintenance of two deities, nothing but 
a perpetual charge could be intended or contemplated by his 
original grantor or by his successors in possession of the Kassim- 
bazir Raj Estate. In our judgment, the English rule of law 
which prohibits creation of perpetuities cannot possibly apply 
to gifts to idolsin this country or to permanent grants of money 
to be paid out of income of properties for the maintenance and 
worship of deities, which must in the nature of things be perma- 
nent grants, passing from generation to generation. 


The érit#i settled by the original grantor for the worship and 
maintenance of two deities for ever, could not possibly be placed 
in the category of a personal contract and of a liability acknow- 
ledged by tne successors of the grantor, on the footing of a per- 
sonal liability. The nature ofthe grant militates against the idea 
of any personal liability as suggested by the contesting defendants 
in the suit, a position which could not be seriously maintained, 
in vicw of the nature ofthe liability, in respect of which it was 
the intention to create a charge upon properties falling within 
the description of Kassimbazar Raj Estate, The creation of a 
charge upon any specific item or items of property was not 
intended, and the charge that was created related to the Kassim- 
bazar Raj Estate, as mentioned in the letter Ex. 5, addressed 
to the Manager, under the Court of Wards, by Maharaja Sir 
Manindra Chandra Nandy. 

It remains now to refer to two other questions raised by the 
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Issues Nos. t3 and 11 in the suit, and which were passed before 
us in support of the appeal. The exception taken to the interest 
allowed by the trial Court does not appear to us to be justified, —- 
regard being had to the attitude taken up by the defendants in 
the suit, in the matter of coming to an amicable settlement of the 
claim put forward by the plaintiffs. l 


Tbe non-joinder of the trustees mentioned in the Indenture 
Ex. F. dated the 12th November, 1923, could not lead to the 
dismissal of the suit in which this appeal has arisen. The trustees 
may not be bound by this decision; but the non-mention of 
the charge of the Kassimbazar Raj Estate in the Indenture, 
` so far as the dritt? claimed by tbe plaintiffs, could not have the 
effect of destroying the same, which according to our decision 
existed from before the execution of the Indenture Ex. F referred 
to above. It is necessary to mention in this connection, that 
although a great deal was made on the question of non-joinder of 
trustees, and an issue was joined on that point, no materials were 
placed on record, to show what exactly the position of the persons 
named as trustees in the Indenture was with reference to the 
Kassimpazir Raj Estate, now under the Court of Wards, repre- 
sented by the Manager defendant No. 2. The decision regarding 
the declaration of a charge binds the defendants in the suit, repre- 
senting the Kassimbazir Raj Estate, and the plaintiffs are satisfied 
with that position. 

The result of the conclusion arrived at by us is that the appeal 
must be dismissed ; and we direct accordingly. The decision and 
decree against which the appeal was directed, are affirmed. ‘The 
plaintiffs respondents are entitled to get their costs in this appeal 
from the defendaats appellants. 


E. D. Appeal dismissed. 


ed 
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Before Mr. Justice S. K, Ghose and Mr Justice D. C. Patterson. 


Cvi. JALADHI CHANDRA MUKHERJI 
1937; v. 
ada 28. PARBATI CHARAN MUKHERJI, AND ON HIS DEATH 
—-- HIS HEIRS AND LEGAL REPRESENTATIVES 
p DHARENDRA KRISHNA MUKHERJI 


AND OTHERS.* 
Putni sale—Sctting aside of—Mistaken impression on the part of auction 
purchaser—Putni Regulation (VIII of 1819), Secs. 10, t4— Service of notice 
— To be read—Defaulting putnidar—Error in procedure—Putni sale, 
when can be stopped hy payment to Zemindar—Burden of proof as to 
abatement of revenue. É 


A mere mistaken impression on the part of the auction purchaser is not 
sufficient to justify the setting aside of a putni sale. Itis to be further shown 
that there was an error in the statutory procedure which Jed to such a wrong 
impression. 

The expression “until the receipt for the notice shall have been read” 
occurring in the second clause of section 1¢ of the Putni Regulation, 18:9, 
does not mean that the notice may be read privately and that it has no more 
force than that some document is to be taken ‘as read’ at -a proceedipg. The 
notice is to be read. The object 1s to ensure correctness and publicity. 


There isa breach of the statutory provision in section 10 of the Putni 
Regulation, 1819, if there was wrong affidavit of service of no‘ice, which was 
never read out nor read. Jn this case also there is also the account of the 
balance of each advertised lot which was wrongly filed at the time of sale. 


t 
A defaulting putnidar is entitled to say that the putni sale must be set 
aside because it was vitiated by error in the procedure and the sale has caused 
serious prejudice to him. 


A sale by the Zeminder cannot be stopped unless the payment is made 
by the putnidar within the period of the notice. 


Section 14 of the Putni Regulation, 1819, does not refer to payments 
made in satisfaction of the demand; it provides for deposits being made to 
stay the sale. The lodging of the amount is a condition precedent under 
both clauses of the section. But with the compliance of this condition it does 
not follow that the sale must be stayed. 


It ts for the putnidar to show what amount of revenue was abated on account 


of acquisition of land by Government. 
i 


Appeal by Defendant No. 3. 


. * Appeal from Original Decree No. 26 of 1934 against the decree of Satya 
Charan Mukherji Esq , Subordinate Judge, 2nd Court, of Hooghly, dated the 
gist August, 1933. 
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Suit to set aside putni sale. 


The material facts appear from the principal judgment of Mr. 
Justice S. K. Ghose. 


Messrs, ‘Amarendra Nath Bose, Hiralal Chakravarty and 
Nando Gopal Banerjee for the appellant. 


Dr. S C. Basak, Messrs. Rajendra Chandra Guka, Diaa 
Bekari Mitter and Satindra Nath Roy Chowdhury for the 
Respondents, 

C, A. V. 

The folldw ing judgments were deliv:red : 


S. K. Ghose, J :—T! is isan appeal by Jaladl.i Chandra Mukberji 
who was defendant No. 3 and also defendant No. Sin the suit 
The relevant facts are these :—Putni Mehal Rampara. called lot 
Rampara ii situated in three Touzis Nos. 82/1, Rampara proper, 
163 Chikuranda and 400r Mahmudpur of the Hooghly Collecto- 
iate. This pwéni was held at the material time by Parbati Charan 


Mukherji under the Mabaraja Sir Jatindra Motan Tagore ata ` 


rental of Rs. 16,058-5-6 pies out of which Rs, 9358-5-5 pies was 
payable on account cf Government revenue, the net munafa b: cing 
Rs. 6,700, Putni Mehal Haripore, also called lot Haripore, is 
situated in Touzi No. r50 and was beld at the material time by 
Parbati Charan’s eldest son Dharendra Krishna Mukherji at a 
rental of Rs, TY, 818-1-4 pies cf which the net munafa was Rs. sooo 
the remainder being payable as Government revenue. These two 
futnis were the subject matter cf a trust created by the Maharaja 
in favour of certain persons including the present defendants 
Nos, 1,2 and 3. Both the pufnis fall into arrears of revenue and 
were made the subject of Ashtum proceedings on the r4th April, 
1932. The application bearing No. 485 related to lot Rampara 
and the application bearing No. 5og related to lot Haripore. 
Both the purnis were put up to sale on the 16th May, 1932. 
According to the case for the appellant Rampara was sold for 
Rs. 5,300 to Jaladhi Chandra Mukherji in his personal capacity 
and in that capacity he is defendant No. 5. Lot Haripore was 
sold for Rs. 8,650 to the defendant No. 4 who is Bhupendra 
Chandra Mukherji, another son cf Parbiti Chandra. On the 
goth May, 1932, defendant No. 4 applied to the collector stating 
that he had not purchased lot Haripore but that he had purchased 
lot Rampara. His application to record bim as the purchaser of 
lot Rampara was however refused by the Collector. Defendant 
No. 4 then applied to the Commissioner. The appeal was dis 
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missed on the 7th June, 1932. Before that order on the 23rd 
May, 1932, the plaintiff as gutnidar brought Title Suit No. 25 of 
1932 to bave the sale cf lot Rampara set aside. The putnidar 
of lot Haripore brought Title Suit No. 39 cf 1932 to have the 
sale of that guini set aside. The two suits were tried together 
and in the result the sales were set aside. In Title Suit No. 39 of 
1932, in which the sale of lot Haripore was set aside, there is 
no appeal, The present appeal relates to the setting aside 
of the sale of lot Rampara in Title Suit No. 25 of 1935. 


A large number of issues were framed in both the suits and 
some of these issues were decided in favour of the plaintiff and 
some against him. Out cf thess the following may bə sail to 
comprise the main allegations, It is alleged by the plaintiff that 
onthe dat2 previousto the Ashtum sale a contract had bzen 
entered into batween the guéntdar on the one hand and the 
Zemiadars on the cther that the Ashtum sales would be dropped 
on certain payments being made, that in accordance with that 
contract payments were actually made on the day previous to 
the sales and the“balance was tendered on the day fixed for the 
sales. In spite cf this the sales were held. Consequently they 
are liable to be set aside. Itis also alleged by the plaintiff that 
on account of error in the procedure, to which the Zamindar 
def:ndants as well as the Collector contributed, lot Haripore 
instead of lot Rampara was put up for sale in the first Ashtum 
Case No. 485 and lot Rampara instead of lot Haripcre was sold 
in the second Ashium Case No. s2y. The sales were vitiated 
by eror in procedure, All these allegations and certain other 
allegations to which reference will bs made in the course of the 
judgment the learned Judge found in favour of the plaintif. It 
is further alleged by the plaintiff that the requisite sale notices 
were not duly published. Onthis point the learned Judge has 
held against the plaintiff. Itis now possible to turn to the points 
which are urged in support of the appeal. 


It is contended forthe appellant that the learned Subordinate 
Judge was wrong in deciding issues 8 and g in favour of the plain- 
tif, that there was no arrangement or contract to stop the siles 
as alleged by the plaintiff, and that the defendant and the Collector 
were justified in 1efusing to accept the tender made in behalf of 

' plaintif on the date cf the sale. The arrangement in question 
is stated thus in paras3and4 cf the plaint. “The defendants 
“received from the plaintiff on the rst Jaistha 1339 B. S, the sum 


Vou LXV.) HIGH COURT, 


of Rs. 5,975 and the defendants acknowledged receipt of the said’ 
amount at the time of the Ashtum sale. 

At the time of the payment cf the said amount it was agreed 
between both parties that out ¿f the siid amount, the sum of 
Rs. 551-3-9 pies due to the defendants Ncs. 1,2 and 3 ^n account 
of the Ashtum case for lot Haripur against Dharendra Krishna 
Mukherji, son cf the plaintiff, should be credited first, and the 
balance should b> credited towards lot Rampara ; and that the 
defendant, on receiving from the plaintiff, the balance due to 
them forthe last mentioned Mehal onthe next day, the and 
Jaistha, at the Hooghly Collectorate, should cause both the 
Ashtum cases, namely Nos. 485 and 509 cf 1932-33 to be struck 
off. Asa matter cf fact, nothing was cue by the plaintiff to the 
defen lants Nos 1,2 and 3 as renton the 2nd Jaistha on account 
cf the putni Mehal in suit; therefore the sale thereof has been 
invalid.” The defence on the above point is contained in para 
6 of the written statement of the defendants Nos. 1,2, and 3. lt 
characterises the plaintiff’s allegation as false and fraudulent, 
states that there was never any such contract, and further that 
“the payments of rents that were made in respect (f two putnt 
talugs on behalf of the plaintiff and his son Dharendra Mukherji 
on the ret Jaistha were by separate ¢ha/ans. ‘Thereby the 
falsi'y of the allegation made in para 4 of .the plaint will be 
apparent,” 

The oral evidence on plaintifi’s side is that of defendant No. 
4 Bhupendra Krishna Mukheoji (P. W. 1) and his clerk Srish 
Chandra Banerji (P. W. 2). On the other side there is the evi- 
dence of the defendant No. 3/; (D. W. 18), the defendent’s clerk 
Kedareswar Ganguli (D. W. 11), and their manager Satish 
Bhattacharya (D. W. 18). Defendant No. 4 is the younger son 
of plaintiff who is said to to have retired from business on account 
‘of old age and has since died. Defendant No. 4 states that he 
has been looking after the properties for the last ro years. His 
evidence is to the following effect: On 1st Jaistha he and 
P, W.2 bad an interview with defendant No. 1- ai the latter’s 
house and under instructions of defendant No. 1 he sent 
Rs, 7,727 (a cheque for Rs. sooo and Rs. 2,727 in cash) through 
* his officer Jatin Sen to defendant’s house. Before that it was 
arranged at the interview that he would send this amount being 
Rs. 5,980 as. munaja for Rampara Mehal, Rs. 1750 as munafa for 
Haripore Mehal, Rs. 25 by way of deposit as there was discrepancy 
in the accounts, and Rs. 2 for payment to the Zemindar’s Amlas, 
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It was further agreed that if any thing more was found to be due 
he would pay it the next day (2nd Jaistha) at the Hooghly Collec- 
torate to the Zemindar’s agent who would go in connection with 
the Asthum sale, and that upon such payment being made the 
Zemindar would drop the sale. On the agth Baisakh defendant 
No. 4 had paid Rs.-r000 to defendant No. r in behalf of his 
brother, the gatnidar of lot Haripore. Then the witness goes on 
to describe how he went with Rs. 3000 to the Collectorate the 
next day and offered to pay as arranged, but the arrangement 
failed because defendant No. 3/5 refused to accept payment. The 
deposition will be found at pages 94-95 of the paper-book. 


This story is corroborated by P. W. 2 who was present at the 
interview between defendant No. 4 and defendant No. 1 at the 
latter’s house. According to this witness Rs. 7,700 was the total 
amount of arrears found due.on calculation on account of the 
two mehals. It was agreed that in the event of Rs. 7,727 being 
paid to defendant No. 1 the same night (rst Jaistha) the Ashtum 
cases would be dropped by the Zemindar. Accordingly the same 
night Bhupen sent Jatin Sen with Rs, 7,727 including a cheque for 
Rs. 5900 to defendant No. r. The version of Zemindar’s officer 


' Kedareswar, D, W. 11 on the other hand is this; “In the morning 
„Of the rst Jaistha, Jatindra Sen Gupta paid Rs, 625 to defendant 


No. t on account of the Rampara Patni, and said that he would 
call in the evening of the same day with as much money as 
possible to clear off the Zemindar’s dues in both the cases. At 
about 9 p. m, on the rst Jaistha defendant No. 4 and Jatin Sen 


„Gupta went to defendant No. 1’s house, and saw defendant No. I 


at about tro p. m. At about rr p. m, on that day, he paid to me, 
in presence of and under instruction of the defendant No.4 a 
sum of Rs, 1750 for the Haripore Mehal and a sum of Rs. 5,350 
(Rs. 5000 in cheque and Rs. 350 in cash) for the Rampara Mehal. 
The sum of Rs, 625 mentioned in Ex. D was paid in the morning 
of the rst Jaistha and not in the evening.” 


The payments were not: made in the presence of D. W. 18 
(defendant No, 3/5). But he states (pages 178-179 of the paper- 
book) that he had been steadily refusing to accept the payment, 
that defendant No. 4 saw him at his house and then went with 
him to the house of defendant No. r where there was further talk, 
but D. W. 18 “uniformly declined, we having already taken a 
decision that the arrears would be realised by Ashtum sale.” Then 


. he goes as to describe what happened the next day at the Collec- 
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torate. The story of the unsuccessful request made by defendant 
No. 4 is also corroborated by D. W. 17. 

The memorandum said to have been made by the Zemindar’s 
officer and handed over to Bhupendra, defendant No. 4 is not 
produced. He says it has been mislaid. This does not really 
make any difference. Defendant No. 4 also says that there was 
no note male of the results of the discussion at the interview. 
As regards the oral testimony it has been contended for the 
appellant that the story as given by P. W.1 does not agree with 
that given by P. W. 2 and that the findings as recorded by the 
Subordinate Judge (page 2ro of the paper-book) differ from both. 
We do not think this is a just criticism. P.W.1and P. W.2 
corroborate each other on the main, points, There are'a. few 
differences as to details, but these are of a minor character and 
may well be due to natural lapses of memory. Nor can we say 
that the Subordinate Judge has made out a third case. 

It has been established that on the rst Jaistha 1339 B.S. 
(15th May 1932) plaintiff or defendant No. 4 did make certain 
payments to defendant No. r. The two chalans Ex.D and 
Ex. D (1) show.that on the zọth Baisakh 1339 B.S. (rath May 
1932) Rs, rooo was paid on account of meha? Haripore. Another 
sum of Rs. 1750 was paid on account of meka/ Haripore by the 
chalan Ex. E (1) dated (blank) 7339 B.S. These payments were 
credited by the Zemindar’a to the respective account in the account 
sheets which were filed before the Collector at the time of the 
Ashtum sale under section ro of the Patni Regulations Vide 
Ex, 18 for Rampara and Ex. 17 for Haripore. Therefore there is 
no doubt that Rs. 5,975 for Mahal Rampara and Rs, 1,650 for 
Mahal Haripore were paid on the rst Jaistha, the day before the 
sale. For the appellant stress has been laid on the fact that the 
chalans Ex. D and Ex. D (1) show two separate payments for 
Mahal Rampara. It is contended that the oral evidence on 
plaintiff’s side is to the effect. that the whole amount was paid in 
one instalment at night after the alleged arrangement and that 
the two separate payments are more consistent with the version 
of defendant's officer Kedareswar. 

We do not think there is anything ‘in this discrepancy. P. W, 2 
when questioned could not explain it, but ;he was not the man 
who actually prepared the cha/ans. It is quite possible that 
Rs. 625 was paid in the morning before the arrangement was 
concluded, or'the whole money as arranged for was paid in two 
instalments. There is further nq doubt that Rs. soco was paid 
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cwm, by cheque Ex. 5 drawn by one Gunendra Nath Roy. The latter 
1937; hag not been examined. But the cheque wasa post-dated one 
Jaladhi Chandra ®Pd it is admitted that sometime after the Ashtum sale payment 
Mukherji of the cheque was stopped at the instance of drawer. This beais 
Dharendra Krishna out the story on the plaintiffs side that Gunendra gave the cheque 
Mukherji, as a loan on condition that the Ashtum sales would be dropped 

S. ET gs. and the two Mahals would be given as collateral security. It is 
= hardly likely that the afnidars would make these large payments 


and incur this loan on the rst Jaistha, leaving only a small balance 
to be paid on the following date, if there had not been a definite 
arrangement of the nature alleged by the plaintiffs. There is also 
no doubt that the next day, defendant No. 4 met the defendant 
Nc. 3/5 and his officer D. W, 11 at the Collectorate and offered to 
pay whatever balance was due on account of the meha/s, There 
is no doubt that the offer was genuine, defendant No. 4 says he 
had Rs, 3,000 with him. There is no doubt that he had at least 
Rs. 1,300. The defence admits that the offer was made and does 
not also question the genuineness of the offer, But the position 
of defendant No. 3/5 at least is that he stood on his rights: the 
offer was made too late, not being before “the day fixed for the sale 
of the tenure,” so he was not bound to accept, he must be “relent- 
less.” The learned Judge observes that as between defendant No. 3/5 
and defendant No. 4 he has “no hesitation in accepting the story of 
defendant No. 4 in preference to that of defendant No. 3 which 
appears to me to be in consistent with some of the undisputed in- 
disputable facts.” It seems to us that the evidence on the defence 
side must also suffer from the fact that two very material witnesses 
on their side have not been examined ois, defendant No. 1 himself 
and Rai Bahadur Satish Chandra Mukherji, the Zemindar’s 
pleader who also met defendant No. 4 at the Collectorate. Plain- 
tiff also did not examine the pleader, Gopi Babu who was consulted 
by defendant No. 4, but Gopi Babu played a minor part. The 
non-examination of defendant No. r however would justify us in 
drawing an inference adverse to the defence version of the case. 
It appears that on roth July, 1933 the defence applied to have 
defendant No. r examined on commission, but they recalled the 
application on the same day. The evidence was not concluded 
till 4th August, 1933, so that there was ample time to make other 
arrangements for the examination of defendant No. x, but this 
was not done. The learned Judge characterises the application 
for commission as “more a makeshow than dona fide” 

There is the further fact that at the time of the sale the pufnidars 


Voi, LXV.] HIGH COURT. 


applied to the Collector to be allowed to put in the balance of the 
‘demand in each case vide Exts, 1 and 2. The applications do 
not state that there had been an arrangement that the sale would 
be dropped ; this might have been considered irrelevant at that 
stage. Indeed the applications were not filed, in pursuance of the 
arrangement, but because the arrangement had failed. But the 
applications do state that there had been previous payments 
amicably. In the petition to the Commissioner filed on 2rst May, 
1932 (two days before the filing of the suit) the arrangement is 
mentioned. Whether the Collector was legally right or wrong in 
refusing to accept the monies tendered with the applications 
Ext, 1 and Ext, 2 is another matter and need not be decided 
now. 

It is contended for the appellant that the arrangement must 
fail on the ground of vagueness, because the learned Judge has 
found that the arrangement was that “some reasonable amount 
or costs in the Ashtum cases? must be paid on the and 
Jaistha. We do not think there is any substance in this 
contention. The evidence aide P. W.1 and P. W. 2 shows 
that defendant No. 4 offered to pay whatever was the 
balance due and he was prepared tə pay, as he had a sufficient 
sum of money on him. Having paid over Rs. 7,000 it is not 
probable that defendant No. 4 would be unwilling to pay the 
small balance of which he only wanted to be informed. Even at 
the time of the applications Ext, r and Ext, 2, it is not suggested 
and there is no evidence, that the applicants were refusing to 
pay anything that was demanded by the Zemindar. This disposes 
of the contention advanced by the learned Advocate for the 
appellant that the amounts tendered with Ext, 1 and Ext. 2 did 
not even include the interest accrued up to date. It may be 
added that para. 7 of the written statement of defendant No. 3/5 
runs thus “Under the provisions of the Patni Regulation the 
Patnidar has no right to deposit money on the 2nd Jaistha the 
date of sale. Sono money was taken from the plaintiff on the 
date of sale.” But defendant No. 3/5 must be “relentless” and 
on his rights on the ground that the offer was too late Ze. on the 
supposition that there was no previous arrangement. 

The next contention is that the arrangement with defendant 
No. 1 alone would, not bar the other Trustees from proceeding 
with the sales. But it is admitted that defendant No. 1 had authority 
from the Trustees to realise all dues. Defendant No. 3 says 
defendant No. r had no power to make negotiations with tenants or 
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to act in behalf of the’ Trust Estate “except in the matter of receipt 
of money due to the estate. Power to receive such money was given 
to him in 1926 by a resolution of the Trustees passed at a meeting.” 
Ext. 19 is a letter dated 15-2-28 from the joint Trustees to 
defendant No. r and his son: “You should only send the Patni 
rents and monies on other accounts to Babu Kumud Prokas 
Ganguly (defendant No. 1), one of the Trustees as you have been 
doing so Jong.” Satish D. W. 17 the manager of the Zemindar 
defendant says: “All along defendant No. r has power to receive 
monies payable to the Trust Estate. He has such authority given 
to him by defendants Nos. 2 and 3,” It is therefore quite in 
consonance with facts that in the matter of negotiations with the 
defendant No. 4 defendant No. r was acting in behalf of all the 
Trustees. The payments on rst Jaistha were made to defendant 
No. 1 on that underetanding, Otherwise there would be no point 
in the negotiations or inthe payments. The learned Judge has 
relied on Section 38 of the Contract Act and that position has not 


‘been repelled by the appellant’s Advocate. The defence in the 
‘written statement is that the allegation of the arrangement is false: 


that is all. But if there is etoppel as against the defendant No, 1, 
the other Trustees defendants Nos, 2 and 3 were also precluded 
from going on with the sales. Mr. Chakravarti for the appellant 
has contended that the Zemindar’s pleader and officer were present 
and at least they could act for the Trustee. The evidence shows 
that it was defendant No. 3/5 ‘who was practically doing every 
thing at the Collectorate, It was further argued that the estoppel 
was of no avail, as the sale proceedings had already been taken 
and there was nothing left for the Zemindar to do. This argument 
however omits to consider that the important step under Section 
ro of the Patni Regulations still remained to be taken and it was 
on that footing that the arrangement was made on the previous 
day. , , 

The result is that we must hold that the alleged agreement 
of the rst Jaistha, 1339 B. S. is true, that the piaintifis or patnidars 
performed their part of the agreement, and that defendants Nos, 1, 
2 and 3 had no justification for acting in breach of the agreement, 
and they were estopped from going on with the sales. 

The next question which is urged in this appeal is comprised 
in Issues 10 and rr.. The learned Judge summarises the matter 
thus : 

“The only other substantial question of fact which arises in 
these suits is whether sale of lot Haripore was announced to the 
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bidders present when Ashtum Case No. 485 was taken up for trial 
and also sale of lot Rampara was announced to the bidders pre- 
sent when Ashtum Case No. 509 was taken up for trial: After 
giving my most anxicus consideration to the evidence and the 
circumstances I am of opinion that the question should be an- 
swered in the affirmative.” 

The plaintifi’s case was stated in paragraph 5 of the original 
plaint. But there was a subsequent amendment: see paragraph 
3 of the petition filed on 4th July 1932 (page 71 of the paper-book). 
The defence version is given in paragraph 7 of the written state- 
ment of defendants Nos, 1-3 and paragraph 7 of the written state- 
ment of defendant No. 5 also in paragraph 2 of the additional 
written statement of these defendants. The practice at the Collec- 
torate at the time of the Ashtum sales is deposed to by Shampada 
Chatterjee, D. W. 8, the Revenue Peshkar, Nimai Chand 
Mukherji, D, W. 13, the next Revenue Pesbkar and Nalini Kanta 
Bose, D. W. 14, the Touzi clerk, It appears that the notices 
relating tothe sales are taken down and brought to the #j/as 
where the Collector sits. ‘The Ashtum cases are called one after 
another according to their serial numbers, the case relating to the 
Burdwan Maharaja’s Touzi No.1 being placed first on the list, 
The Collector keeps before him the Register No. 8 relating to 
Ashtum petitions and refers to it from time to time as the need 
arises. As soon as the Superintendent calls out the number and 
the lot the Zemindar’s man concerned places a statement of 
account before the Collector... . . The number of the case or 
the name of the lot or the number of the Touzi is not skouted out 
immediately at the commencemeut of the biddings. They are 
called only once when the case is first taken up... Immediately 
after the minimum bid is accepted the purchaser pays 15 per cent 
of the purchase money to the Poddar who also sits in the ij/as at 
the Ashtum sales. Wither before or after that payment the pur- 
chaser has to sign his name in the Register of Patni Sales (Regis- 
ter No. 20), Objection petition relating to any case is heard by 
the Collector ag soon as the case is called. (D. W. 8) A rudakari 
is prepared but not generally immediately after the filling up of 
the Register No, zo (D. W. 14). The Collector personally makes 
entries in the 6th column of Register No. 8 (D. W. 13) while 
Register No. 20 is filled up by D. W, 14. The cha/ans are written 
up by the Ashtum clerk, in this case one Kalidas Sarkar who has 
not been examined. Beyond stating the practice, these clerks 
appear to have little or no recollection of the particular incident 
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in question. On that date the and Jaistba or 16th May, 485 Ash- 
tum cases were disposed of and 23 sales were held, It is undis- 
puted that Ashtum case No. ..8. related to lot Rampara and that 
Ashtum Case No. y8 related to lot Haripur ; that in the ordinary 
course of things case No. 485 would be put up for sale before case 
No. gog ; and that J. Mukherjee, defendant No. 5 was the auction 
purchaser @ Rs, 5300 at the earlier sale, while Bhupendra Krishna 
Mukherji, defendant No. 4 was the auction purchaser @ Rs. 8650 
at the later sale. Therefore, if the procedure were correctly obser- 
ved J. Mukherjee would be the purchaser of lot Rampara and 
Bhupendra would be the purchaser of lot Hartpore. It is the 
plaintiff’s case that there was a confusion at the time of the sales 
that the papers got mixed up, and that actually Haripore was 
put up for sale first and subsequently, after some other cases 
had been disposed of, Rampara was put up. ‘This is the question 
in controversy. 

The plaintiff's version is deposed to by defendant No, 4 
(P. W. 1), bis clerk (P. W, 2) one Pran Krishna Chandra (P. W. 3) 
who was one of the bidders, and one Kali Pada Ganguly 
(P. W. 10). The plaintiff’s version may be stated as follows ¢ 

The two petitions Ex. 1 and Ex. 2 were first disposed of by 
the Collector, being rejected on the objection of defendant No. 3 
who it appears was sitting by the side of the Collector. Ttis in 
connection with the filing of these applications that P. W. r says 
(page 103 of the paper book) that “the first case was called out 
not by its number but by the name Rampara.” Then the petitions 
were presented to the Collector. After they had been rejected, 
defendant No. 4 retired to a remote part of the room, but he came 
back when the sales were held. “The Collectors Peshkar called 
aloud the names of the me/a/s. He first called the name of lot 
Haripore. When that name was called Rai Bahadur Satish Babu 
on behalf of the Zemindars offered one bid. Defendant Dhiren- 
dra Narain Mukherji also offered bids. I never offered any bid 
at that sale, defendant No. 3 offered the maximum bid of 
Rs.5300 * * * * Ontheeve of the sale the Rai Bahadur 
presented to the Collector statements of accounts relating tc these 
two meals. That was subsequent to the refusal of Ex. r and 
Ex. 2. After the sale of lot Haripore some other patnis were put 
up for sale and Mehal Rampara was called out by the Peshkar 
for sale. At sale of that meal the Rai Bahadur on behalf of the 
Zemindars offered a bid. Dhirendra Mukherj, Prau Krishna 
Chander, defendant No. 3 and myself were the other bidders at 


546 


Civic, 
1997. 
nee 
Jaladhi Chandra 
Mukherji 


V. 
Dbarendra Krishna 
Mukherji. 


S. K. Ghose, F. 


THE CALCUTTA LAW JOURNAL. [Von LXV, 


Ex. 17 and Ex. 18 show that the numbers were penned through, 
but the evidence does not disclose who did this. The Collectorate 
clerks have no recollection, The Collectors Order Ex. 38 con- 
firms that the affidavits were wrongly filed and that they were 
not read out “so no party can claim he was misled by them.” 
This bowever is a fallacy for if the affidavits had been read, as 
provided for by Section 10 of the Patni Regulations the chances 
are that the mistake would have been discovered and corrected. 
I cannot accept the contention that the expression “ until the 
receipt for the notice shall have been read” occurring in the 
second clause of Section ro means that the notice may be read 
privately, and that it has no more force than that some document 
is taken “ as read ” ata proceeding. ‘There is an express provision 
in the aforesaid clause that the lot shall not be put up to sale 
until the receipt for the notice shall have been read “the. ovser- 
vance of which forms shall be recorded in a separate rudakari to 
be held upon each lot to be sold.” The object clearly is to ensure 
correctness and publicity. There waa thus a breach of the statu- 
tory provision in Section ro of the Patni Regulations. It is evident 
that the receipts of notice were neither read out nor read: none 
paid attention to them. Ocherwise the mistake would have 
been corrected ; that the mistake continued is again confirmed by 
the bid-sheets Ex. 3 in Case No. 485 and Ex. 4 in Case No. 5o09. 
In both the cases the name of the meda/ is “ Rampara and 
others.” Thus paragraph 5 of the original plaint alleges that 
“it appears from the two bid-sheets that lot Rampara was sold 
twice, therefore the auction sale of the meha/ in suit is void 
and illegal.” This is an indication that there was a confusion and 
that actually the sass were put to sale in the wrong order. 
A very strong piece of corroboration comes from the defendant’s 
by the letter Ex. 5. It is dated roth May, 1932 and is addressed to 
the plaintiffs and defendant No, 4 by Messrs. H. N. Dutta & Co., 
Solicitors, Calcutta. The material portion is quoted in the judg- 
ment of the Subordinate Judge. It is clear that the Solicitor 
acting under instructions {from defendant No. 1 were charging 
Bhupendra, defendant No. 4 with having purchased lot Rampara 
in breach of an arrangement. The-only explanation which the 
defence has given is that the letter was not written under the 
instructions of defendant No. 3 and that defendant No, t might 


“have had a wrong impression as he was not actually present at the 


sale. But that wrong impression must have been conveyed to 


‘him by some one who was present at the sale on behalf of the 
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Zemindars. Defendant No. 3/5 goes so far as to say that Messrs, 
H. N. Dutta & Co. were never his Solicitors, a statement which 
the learned Judge characterises as wanting in candour. It is 
apparently because the cheque, which incidentally was for the 
rent of lot Rampara, was drawn in favour of defendant No. 1 
alone that the above letter was addressed on behalf of that defen- 
dant instead of on behalf of all the defendants Nos, 1, 2 and 3. 
At any rate here again we sadly miss defendant No. 1 from the 
witness-box. ` 

The contesting defendants for their part have relied on 
the two registers, Register No. 8 vide Ex. H and Ex. I and 
Register No. 20 wide Ex. Z and Ex. E(r)}. In the former the 


entries in column 6 only were made by the collector himself’ 


on the date of the sales. We cannot say that the learned Judge 
is wrong in supposing that the entries in the previous columns 
were written either on the 15th April the date of the institution 
of the suit or within a few days thereafter: Register No. 20 
contains the signatures of the respective auction purchasers 
made soon after the sales. Defendant No. 4 says the other 
columns were blank. Defendants No. 3/5 says there were writings 
but he did not read them. No clerk has aeposed to what actually 
happened. It is reasonable to suppose that other columns of this 
register were not filled up then and there. The learned Judge 
pertinently observes that there were 694 cases to be dealt with 
that day. The contesting defendants have also relied on the 
Treasury chalan Ex. 39 and the robakavi Ex. K. These are drawn 
up by the Ashtum clerk who has not been called, Ex. Kis dated 
16th May, Ex 39 and the other chalan Ex. P(1) were signed by 
K. Sarkar on 16th May and receipted by the Treasury on 18th 
May. We are told the 17th May was a holiday. According 
to defendant No. 4 Ex, 39 was received by him on the roth May. 
These documents must have been prepared from the registers, 
P. W. 9 who appears to þe conversant with Ashtum sale says that 
the Chalan for earnest money is “ subsequently filed up and 
presented by the purchaser.” Defendant No. 4 says that on 
receipt of the calan he found thatit had misstated the name of 
the auction purchased mefaf as Haripore and that he thereupon 
took steps to apply to the Collector for correction. The defence 
suggestion that the defendant No. 4 got the idea on receipt of the 
musconceived letter Ex. 5 from the Solicitors seems to us to be 
improbable. It is admitted that on receiving that letter defendant 
No. 4 at first threw it away and so the Solicitors had to send him 
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another copy of that letter by post on the 2oth May. We think 
the learned Judge is right in saying that if defendant No. 4 had 
got the idea first from Ex. 5 he would have carefully kept the 
letter of the first time. The Collector disposed of the matter on 
zoth May, 1932. His order shows that he relied on his usual 
practices in thinking that the correct name were called out, but 
he mentions that both the bid-shests contained the name Rampara 
which was a mistake and that wrong affidavits were filed. But 
mistakes remained uncorrected and apparently the Collector 
confined himself to the 6th column of Register No. 8 which he 
had to fill up himgelf. So far as the present enquiry is concerned 
the point lies in this that on the 2oth May Bhupendra did apply 
to the Collector pointing out that he was bidding for Rampara 
and not for Haripore, Turning for a moment to the bid-sheets it 
is noteworthy that the Rai Bahadur acting for the Zemindar’s 
bid Rs. 500 only at the first sale in Case No. 485, but went up 
to Rs. 2too at the later sale in Case No. 509. As the learned 
Judge points out, these accounts do not differ very much from the 
Zemindar’s claims in respect of Haripore and Rampara respec- 
tively. Defendant No. 3/5 and his officer Kedar admit that lot 
Rampara is the more valuable property of the two, and yet the 
maximum price was much higher in Case No, 509, Defendant 
No. 4 says he never intended to bid for lot Haripore. His 
witness Pran Krishna Chandra who bid up to Rs. 3600 in Case 
No. 5og says that he was bidding for Rampara which „was known 
to him, the Morzı being about 5 miles from his darputni mehal, 
He did not bid for lot Haripore as he did not know that mehal, 
and he says that if be had known that mehaZ he would have bid 
for it. We do not see why this evidence should be disbelieved. 
There is confirmation from P. W. 10o, one Dhirendra Mukherji, 
who appears to be a mortgagee of lot Haripore filed the petition 
Ex. V to have the sale stopped by making a deposit. He bid at 
both sales but he has not been examined. We may add that 
though some Collectorate clerks were examined by the Zemindar 
defendants it was not put to any of them that the mistakes about ` 
names and numbers were corrected then and there and the right 
names and numbers were thereafter announced. The incident 
being unusual it stands to reason that these officers might remem- 
ber it. But they have no recollection. We find that at the first 
sale held in Case No. 485 lot Haripore was put up and at the 
subsequent sale held in Case No. 509 lot Rampara was put up. 
This was due to error which originated with the wrong affidavits 
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of service being filed by the Zemindar’s officer, The account of 
the balance of each advertised lot was also wrongly filed at the 
time of the sale. The affidavits of service were nct read. Thus 
there was a breach of the statutory provisions of Section ro of the 
Patni Regulations. 

It has been contended tbat it is not for plaintiff to claim that 
the sale should be set aside because he was merely the defaulting 
patnidar while the dispule was between two auction purchasers. 
We notice that this argument was not advanced before. It was 
in fact advanced at the reply stage in this Court. However there 
is no substance in it. The plaintiff is entitled to say that the sale 
must be set aside because it was vitiated by errorin the procedure 
and the sale has caused serious prejudice to him. We agree with 
the learned Judge below in thinking that the mistakes were fatal 
to the sales and that so they must be set aside. 

It bas been contended in this connection by Dr. Basak for 
the plaintiff respondent, by way of strengthening his case for the 
plaintiff, that the collector acted regularly by refusing to accept 
the patnidar’s tender which was made with the application Ex. 1 
in the case of lot Rampara and Ex, 2 in the case of lot Haripore. 
This question was part of the issue No.9 and it was answered 
by the learned Subordinate Judge against the plaintif’s contention. 
Broadly the question raised is that the Jafnidar has a right under 
the Patni Regulation to deposit the arrears on the day fixed for 
the sale. Section 8 second clause which deals with the first sale 
to be applied for on the first of Baisakh provides that the notice 
must state that if the amount claimed be not paid before the 
first of Jyte following the tenure will on that date be sold by 
public sale in liquidation.” The third clause deals with mid year 
sales and provides that the notice will be to the effect that the 
sale will take place on the first of Aghrayan “unless the whole of 
the advertised balance shall be paid before the date in question” 
etc. The form of the notice (Boards’ form 19 p. 292 of the 
Manual 1933) is however less definite to this extent that it says 
that the tenure will be sold unless “before the sale” the defaulter 
pays the arrears together with interest “up to date of payment” 
and costs. This may mean that the payment may be made ata 
reasonable time before the sale. The scheme of the Regulation 
is that the Zemindar has to take up an account of the amount due. 
In the notice under section 8 the account is made up to a certain 
period. But at the time of the sale the account is brought up to 
date “with a particular statement of the payments made up to 
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the date of sale” (section 10). It is a question whether interest 
and costs incurred up to date may be added. This question was 
considered by us in S. A. No. 1635 of 1935 decided on aoth March 
1937. Itis pointed out that in the present case according to the 
Stipulation in the Patni Kabuliyet Ex. A interest till the date of 
realization is chargeable. At any rate according to section 10 
there is a demand made up at the time of the sale. This is no 
doubt intended to ensure that the Zemindar’s right to sell subsists, 
but at the same time the procedure gives to the pafnidar an 
opportunity to know and if so inclined, to satisfy the dues up to 
the time of sale. Under section 14, should the balance claimed 
remain unpaid upon the day fixed for the sale, the sale shall be 
made without reserve etc. But there is nothing in these provisions 
which disentitles the Jefnidar from paying the demand up to date 
direct to the Zemindar even on the date of the sale. But unless 
the payment is made within the period of the notice, it cannot be 
said that the fatnidar has a statutory right to stop the sale by such 
payment to the Zemindar. ` 

Then comes the question whether payment may be made to 
the Collector. Express provisions to that effect are contained in 
sections 13 and 14. The former refers to under tenants with 
whom we are not now concerned. Section 14 is relevant for our 
purpose. When payment is not made to the Zemindar section r4 
comes into play that there provision is made for deposit before 
the Collector. The law is summed up correctly enough in the 
Revenue Board’s Rules 83 and 84 p. 264, Boards Manual Edn. 
1933. Section 14 does not refer to payments made in satisfaction 
of the demand it provides for deposits being made to stay the sale. 
The first clause says, “nor shall it (the sale) be stayed or 
postponed on any account unless the amount of the demand 
be lodged.” This is the demand at the time of the sale. The 
second clause deals with a particular class of cases, vis. “ cases 
also in which a Taluqdar may contest the Zemindar’s demand 
of any arrear, as sfedfied in the notice advertised.” There, in 
order to have a summary investigation, the sale may be stayed, 
but not unless the amount claimed be “lodged in cash o1 in 
Government securities or in currency notes.” The lodging of 
the amount is therefore a condition precedent under both clauses 
of Section 14. But even if this condition is complied with it 
does not follow that the sale must be stayed. The Zemindar is 
made exclusively responsible for saying whether the demand is 
satisfied or not, and where the summary investigation is not 
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finished in time the lot will be put up to sale nevertheless at the 
risk of the Zemindar. The second paragraph of the first clause 
and the concluding portion of the second clause expressly save 
the gatnidar’s right to sue to have the sale reversed. Therefore 
what may not validly serve to stop the sale may yet afford a valid 
cause of action ina suit, and because the Collector was bound 
to proceed with the sale it does not follow that the plaintiff has 
no remedy. It will be recalled that by the amending Bengal 
Act IV of 1933 remedy is now available before the Collector. 

I may here refer to two cases which were cited at the Bar. 
‘ In Sadar Dewani decisions 1859 p. s2r it was held that /odging 
the money under Section 14 could be done on the day of sale in 
reference to a pending summary suit contesting the demand and 
in that contingency only. This was considered by Dwarkanath 
Mitter, J. in his dissentient judgment in Kristo Mohun Shaka v. 
Moonshes Aftabooddesn Mahomed (1). He conceded that the 
expression “ lodging ” money into Court may mean that it is a 
conditional payment, as for instance dependant upon the award 
referred to in clause 2. In the case of Kristo Mohun Skaka (1) 
the full amount in arrears was paid before the date fixed for the 
sale to the Collector’s Accountant. He did not bring it to the 
notice of the Collector and the sale was held in the usual course, 
It was held by the majority of the Judges that there is nothing 
in the Patni Regulations which empowers a fatnidar to deposit 
in the Collectorate before the day of sale or which gives to such 
deposit if made the effect of payment to Zemindar. Mitter, J. 
held the contrary view. All the Judges however laid stress on 
the fact that in that case notice of the payment had not been 
given either to the Zemindar or to the Collector. Norman C. J. 
after expressing the majority .view proceeded to remark (p. 571) 
that, had the fafnidars attended at the Collectorate with their 
receipt and shown that the full amount of rent had been deposited, 
there can be no doubt that the Collector would have stayed 
the sale. However in the present case the petitions Ex. 1 and 
Ex. 2 were not in the nature of prayer for making deposits under 
Section 14. They merely professed to make payments in 
complete settlement of the demands amicably. Since the Zemindar 
was not agreeable the Collector was right in refusing to accept 
and referring the parties to the Civil Court. 

The next question is whether the learned Subordinate Judge 
is right in holding that the sales are liable to be set aside on 


(1) (1871) 15 W. R Ciyil Rule. 560, 
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the ground that the Zemindars had not allowed abatement of rent 
on account of land being acquired by Government. This is 
issue No. 14. The plaintiff made an allegation to this effect in 
para 4 of the plaint. The answer in the written statement is 
that the plaintiff has never before claimed any abatement. The 
Patni Kabuliyat Ex. A shows that out of the Patni rent of 
Rs. 16,058-5-3 pies a total sum of Rs. 9358-5-6 pies is payable 
as revenue on account of the three fousis comprised in the mehal 
and the balance of Rs. 6702 is the munafa to the Zemindar. 
According to clause r of the Kabulyat however the entire sum 
of Rs, 16,058-5-3 pies is treated as Patni rent which is expressly 
payable to the Zemindar at his house. On the question of 
abatement reliance is placed on clause x4 of the Kabulyat which 
runs as follows: “If any land within the limits of this Patni be 
acquired by the Government for Railway or any other purpose, 
1 shall get half the amount of compensation that shall be awarded 
therefor, and the Maharaja shall get the remaining half; and 
I shall not be competent to take any objection on the ground 
of reduction of area of land, but if the Maharaja gets any 
abatement of Jama (revenue) by raising any objection, he shall 
also grant me (abatement) at the same rate.” ‘The total amount 
of revenue payable by the Zemindar was subsequently reduced 
to Re. 8gr8-5-1 pie a reduction of Rs. 440-0-5 pies, This will 
appear from the Land Revenue and Cess Ledger vide Ex. 32-35 
and from the extracts of D. Register vide Ex. 44 and 440. It is 
not however shown that this reduction was all due to acquisition 
of land by Government. Plaintiff did not mention the amount 
of abatement in the plint, P.W.1 in his deposition says 
for the first time that the amount abated was Rs. 440. On 
the other side defendant No, 3/5 states in his deposition that 
there was a separation of account for which the revenue 
for his grand-father’s Touzi became less by about Rs. 409, 
The learned Judge points out that this evidence is not 
supported by documents. But on the other hand the story 
of P. W. 1is also not supported by documents. Ex. 44 and 
Ex. 44 (1) only show that an abatement of about Rs. 90 was on 
account of Land Acquisition proceedings. The last acquisition was 
in 1917. But not only has no abatement of rent ever been claim- 
ed by the gatnidar, but on the contrary the full amount of the 
rentas per Kabulyat Ex. A has always been paid. Ex. C shows 
that he allowed an exparte decree to be passed against him in 1931. 
What the learned Judge finds isthat there has been some abate- 
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ment of revenue and that therefore the Zemindar defendants should 
have claimed a smaller amount as rent than they did. In that 
view he has held that the Patni sales are liable to be set aside. 
If this view be correct, the position will be that the properties will 
never be liable to sale under the Patni Regulations, for it will not be 
known what the correct rents might be. Dr. Basak has contended 
that the Patni Regulations throw the responsibility on the Zemindar 
to see that the proper forms are observed and the correct account 
is exhibited, and he has relied on that class of cases e. g. Bhu- 
pendra Narain Singh v. Madar Buksh (1) which refer to the for- 
malities as to service of notice. Here we are dealing with a differ- 
ent set of circumstances altogether. The learned Judge has found 
that on account of some čarati arrangement the exact terms of 
which are not known, the fafnidar has been paying revenue and 
cess direct to Government. . It was for the patnidar to show what 
amount of revenue was abated on account of acquisition of land 
by Government. He has not been able to show this. Moreover 
by his conduct he shows that he has waived his claim. We must 
therefore disagree with the Subordinate Judge on this point and 
hold that the Patni sale is not liable to be set aside on this ground. 
In view of our finding as to the arrangement referred to above 
and as to the error in the sales, we must hold thatthe sale of lot 
Rampara has been rightly set aside. The appeal is dismissed with 
costs to plaintiffs respondents. 
Patterson. J. :—I agree. 
A T. M i Appeal dismissed, 
(1) (1925) L. R. sa]. A. 439. 
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Assessment, irregular—Civil Court's power of interference—Assam Municipal 
Act (Assam Act Iof 1923) sections 76, 84, 87 and 91, implications of. 
Having regard to the provisions of the Assam Municipal Act, .a. Civil Court 

cannot interfere with an action taken by a Municipal Board even though such an 

action is irregular in the extreme but does not appear to have been without 
jurisdiction. 
* Appeal from Appellate Decree No. 875 of 1935 against the decree of Bhuban 

Mohan Sinha, Esq, Subordinate Judge, 1st urt, Sylhet, dated the 19th 


February, 1935, reversing that of Sachi Kanta Roy, Esq. Munsiff, 1st Court, 
Sylhet, dated the goth July, 1934. . a A! 
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Navadip Chandra Pal, Chairman of the Kumarkhali Municipality v. Purna- 
nanda Saha (1) distinguished. 

The Municipal Board of Sylhet assessed one K as owner of a shop giving ita 
holding number. Subsequently, it having been discovered that K was not the 
Proprietor, the Municipal Board again assessed it at different rates giving it 
separate holding number. The assessment of the old holding also continued. 
The assessees thereupon sued the Municipal Board on the ground that the assess- 
ment was bad and stra vires : 

Held, that the action taken by the Municipal Board even though irregular in 
the extreme, was not «iéra vires and the Civil Court cannot iuterfere except on 
the ground of lack of jurisdiction. 

Appeal by the Defendant. 

Suit for a declaration that the action of the Municipality in 
levying a tax was without jurisdiction. 

The material facts will appear from the judgment. 

Mr. Biswanath Roy for the Appellant. 

Messrs. Gunada Charan Sen and Bhagirath Chandra Das for 
the Respondent. 

The judgment of the Court was as follows: 


This is an appeal by the Sylhet Municipal Board in a case 
brought against them by the plaintiff for a declaration that the 
action of the Municipality in levying a tax of Rs. 23 odd per quar- 
ter upon Municipal holding No. rgo was without jurisdiction. The 
trial Court dismissed the suit. In appeal, the decree was reversed. 

The facts of the case appear to be as follows :— 

The plaintiff firm have their main business at Kezirbazar in the 
town of Sylhet. In 1930 they opened a branch shop at Zindabazar 
for the sale of petrol, motor oil etc. The branch shop was managed 
by Kshetra Mohan Saha. The Municipal Board levied a tax on 
Kshetra Mohan Saha for the branch shop in the belief that he was 
the owner of the shop. They numbered the shop holding as No. &6 
and levied tax as follows :—Inhabitant tax 6 annas, latrine tax 13 
annas 6 pies, water tax 1-2 annas totalling Re. 2-5-6 pies per quarter. 
This continued till January, 1933 when the Municipal Officers came 
to know that the shop aid not belong to Khetra who was merely 
the Manager, but belonged to the plaintiff firm. They thereupon 
assessed the shop asthe property of the plaintiffs giving ita new 
number 190 and with effect from the year 1933-34 imposed separate 
taxes for inhabitant tax, latrine tax and water tax totalling in all to 
Rs, 23-6-6 pies per quarter. 

Meantime, the old tax imposed on Khetra Mohan Saha conti- 
nued. Khetra thereupon made a petition of objection to the Muni- 


(1) (1898) 3 C. W. N. 73. 
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cipal Board who remitted the latrine rate and the water tax on the Civa., 
holding No. 86, but retained the inhabitant tax 6 annas per 1936. 
quarter to be paid by Khetra as personal tax. 


The Sylhet Muni- 
On these facts, the trial Court found that the action of the Pipal Board 


Municipal Board was not without jurisdiction. The learned Sub- Harish Chandra Ram 
ordinate Judge has found that the Municipal Board created a confu- Kanai Bhuiya Firm. 
sion by introducing a' new number rgo thereby making it appear 
that they were assessing the same bolding twice over under two 
numbers, that if they wanted to give a new number to the branch 
shop, they should have completely deleted tbe old tax imposed on 
Kshetra ; but as they did not remit the inhabitant tax on Khetra, 
it is to be held as ura vires. 

As to the new tax imposed on the holding No. 190, the Court 
of appeal below held that the proper course of the Board would . 
have been to put the name of the plaintiff in place of Kshetra by 
way of mutation and then to have proceeded to enhance the 
amount assessed on the ground of improvement, that in acting 
otherwise they acted u/fra vives, that the defect is one of substancé 
and not mere formal and that the assessment was not in conformity 
with the provisions of the law. 

Upon hearing the arguments of the learned Advocates on both 
sides it appears that the action of the Municipal Board was 
irregular in the extreme, but it does not appear’ to have been 
without jurisdiction. As the learned Subordinate Judge pointed 
out, the fair course would have been to retdin the number 86 
forthe branch shop, but to put the name of the plaintiff firm in 
place of Khetra and enhance the assessment on the ground of 
improvement of tbe places as they were entitled to do under sa di 
Section 76 under which tbe Board may, at any time, after the 
publication of the notice required by Section 87.value and 
assess any holding which was omitted from the valuation list, or 
which bas become liable to valuation after assessment or publica- 
tion .thereof, and enhance the valuation and assessment of any A 
holding which may appear -to have been insufficiently valued or 
assessed through mistake. They acted irregularly in putting a 
new number "190 and calling it a new assessment. It was really 
an enhanced'valuation onthe shop on account of improvement. 
But it cannot be said that in acting as they did, they acted with- , 
out jurisdiction, Section 84 provides no assessment of tax on 
property and no charge ‘or demand of any ‘tax made under 
authority of this Act (Assam Municipal Act) shall be invalid for 
error or defect cf form and it shall be enough in any valuation 
or assessment forthe purpose of making such,tax if the property 
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so valued or assessed is so described asto be generally known, 
and it shall not be necessary to name the owner- or occupier 
thereof. ` 

As to the contention thatthe two numbers left the plaintiffs 
in doubt as to whether both numbers applied to the branch shop, 
the reply is that the number 190 applied to the branch shop and 
the old No. 86 was relegated to the inhabitant tax 6 annas per 
quarter payable by Kshetra. Since in holding No. 86 there 
was no latrine tax or water tax, the plaintiffs could not possibly be 
in any doubt that their branch shop was taxed as No. 190. 

It cannot be said that the plaintiffs have no grievance. They 
certainly could object toa sudden enhancement from Rs. 2 odd 
to Rs. 23 odd per quarter. But they were ill-advised in running 
to the Civil Court. Under Section 91 no objection can be 
taken to any assessment or valuation in any other manner than 
is provided inthe Act. The Act provides for a petition of objec- 
tion by the assesses and when such an objection is made the 
Board is bound to appoint a committee ‘to hear the objection 
on the merits, Ifthey had done so, they might have obtained 
some relief. But the Civil Court cannot interfere except on the 
ground of lack of jurisdiction, In this case the Municipal Board 
had jurisdiction under Section 76, though they acted irregularly 
in the exercise of their jurisdiction. The case of MWVavadip 
‘Chandra Pal, Chairman of the Kumarkhak Municipalty v. 
Purnananda Saha (1), was cited in support of the proposition 
that the assessment in the present case was ura vires. But the 
case cited above was decided under the Bengal Municipal Act 
in 1898. Apparently, under that Act once an assessment had 
been made no fresh assessment could be made fora period of 
three years. In that case, a fresh assessment had been made in 
1893, but a year later in 1894, the Municipality acted ina manner 
that was considered to be a fresh assessment and the High Court 
held that such action was ultra vires. In the present case, as 
stated above, the action was not ‘u/fra vires though in some 
respects it was irregular. : 


In the result the appeal is allowed and the plaintiffs suit is 
dismissed. But having regard to the cricumstances the parties 
will bear their own costs in all the courts, 


Leave to appeal under Section 15 of the Letters Patent is 
refused. . 


PR. Appeal allowed. 
(1) (1898) 3C. W N. 73. 
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RAMYAS AGARWALLA 
v. 
CHAND MANDAL AND ANOTHER* 


Hindu Law—Marriage, a sacrament~Early marriages of males not 
sanctioned—No duty on parents or guardian to marry the wards before 
they attain the age of puberty—Child Marriage Restraint Act (XIX of 
1929)—-Penal provisions introduced to show disapproval. of early 
marriages —Advance of money by a creditor per se not punishable under 
the Act. 

Under the Hindu Law, marriage is a sacrament or sanskar and the only 
sanskar for those who are not twice born. The Hindu Law, however, does 
not sanction early marriages of males. 

There is no rule of Hindu Law which makes it a duty on the part of the 
parents or guardian of a minor rrale to marry his ward or child before his 
attaining the age of puberty. 

After the passing of the Child Marriage Restraint Act of 1920, it cannot 
be held that the usage to marry a boy who is stiil an infant, which had been 
disapproved of by the Legislature, would furnish a ground upon which a case 


of imperative legal necessity can be built up. 5 


The Legislature by passing the Child Marriage Restraint Act has S Geay 
introduced certain penal provisions with a view tu show ita disapproval of 
early marriages on the ground that they are socially injurious 


Pan Mall Lodha v, Gad Mal Lodha (1) referred to, 


The advancing of money by a: creditor is not something which is per se 
made punishable under the law. 


Appeal by the plaintiff, 


_ Suit to enforce a simple mortgage ee executed on 26th 
April, 1931. 


The material facts appear from the dini 

Mr. Gopendra Nath Das for the Appellant. 

Mr. Gopendra Krishna Banerjee for the Respondents. 
The judgment of the Court was as follows :— 


B. K. Mukherjea, J. :—This appeal is on behalf of the l 


plaintif and it arises out of a suit to enforce a simple mortgage 


* Appeal from Appellate Decree No. 1510 of 1925 against the decree of 
Kshicodeswar Banerjee Esq., Subordinate Judge’ of Burdwan at Asansol, 
dated the 13th June, 1935 affirming that of Surendra Nath Palit Esq, Munsif, 
Asansol, dated sth October, 1934. ii 

(1) (1936) L L. R. 63 Cal. 1153. od 
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bond executed on the 26th April, 1931. The two defendants are 
two brothers and mortgage was executed by defendant No. 1 
himself and by the mother as guardian of defendant No. 2 who 
was stilla minor at the date of the suit, The bond recites that 
the money was necessary to defray the marriage expenses of 
defendant No.2. The defence was that there was no execution 
and attestation and no payment of consideration and that the 
marriage of the infant was not a legal necessity which would 
justify his guardian in mottgaging any portion of his Estate. In 
the trial Court and after the hearing was closed the trial Judge 
allowed another point to be raised by the defendant as a pure 
question of law namely, that the money being lent for the purpose 
of helping a child marriage which was in contravention of the 
Child Marriage Restraint Act of 1929 the consideration for the 
loan was illegal and hence the plaintiff could not succeed in the 
suit. The trial Court came to the conclusion that the marriage 
of the minor was not a legal necessity which would justify an 
alienation of the minors estate and as the consideration was 
illegal as it was calculated to defeat the provision of the Child 
Marriage Restraint Act, there could be no decree against the 
minor. As against the adult defendant a simple money decree for 
Rs. 300 was given without any interest. The plaintiff took an 
appeal to the Court of appeal below which affirmed the judgment 
of the lower Court and dismissed the appeal. It is against this 
decision that the present second appeal bas been preferred. 

Mr. Das, who appears on behalf of the appellant, has raised 
a two-fold contention. In the first place, he has argued that the 
marriage of defendant No. 2,even though he was a minor, wasa 
justifying necessity according to Hindu Law which justified the 
guardian in mortgaging his properly, and in support of this 
contention he has relied upon the decision of the Bombay High 
Court in the case of Sundrabai Javji Dagdu Pardeshi v. Shiv- 
narayun Ridkarna reported in (1) In my opinion, this contention 
cannot be accepted. It is true that marriage is a sacrament or 
sanskar in Hindu Law and the only sanskar for those who are 
not twice born. The Hindu Law, however, does not sanction 
early marriages of males and the text of Manu which is the 
authority on this point lays down the law as follows 3 

“Let a man of 30 years marry an agreeable girl of re years or 
a man of thrice 8 years a girl of 8 years; one marrying earlier 
deviates from duty” (Manu Ch, IX, verse 94). 

(1) (1907) L L. R, 3a Bom. 81, 
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The text of Manu has been explained by his annotators as 
prescribing no limit of age for the marriage of males but as 
recommending that the bridegroom should be older than the 
bride. Be that as it may, it cannot be said that there isa rule 
of Hindu Law which makes it a duty on the part of the parents or 
guardian of a minor male to marry his ward or child before attaining 
the age of puberty. With regard to daughters the position is diffe- 
rent and there is an express text which lays down that if a girl 
be not given in marriage when she has reached the rath year, 
her mother and father as well as her brothers go to the infernal 
region, (See Yama, 22 and 23). Mr. Justice Chandravarkar in 
the case referred to above adverted to the fact that the Hindu 
Law neither sanctioned early marriages of males nor, in fact, made 
it a duty on the part of the parents and guardians to marry their 
sons and wards before they attain age of majority. The learned 
Judge, however, was of opinion that such practice was sanctioned 
by usage and on the footing of usage the practice was held to be 
valid. It is certainly one thing to say that it is permissible in law 
or usage to marry a boy who is still an infant and another thing 
to say that it is a pressing necessity which justifies the guardian 
in alienating the minor’s property for the purpose. 

I am of opinion that after the Child Marriage Restraint Act 
of 1929 was passed it cannot be held that the usage which has 
been disapproved of by the legislature would furnish a ground 
upon which a case of imperative legal necessity can be built up. 
I hold, therefore, that the Courts below were perfectly right in 
holding that there was no pressing necessity which justified the 
alienation of the minor’s property. 

The other question which has been raised by Mr. Das relates 
to the propriety of the decisions of the Court below which have 
concurrently held that the consideration for the marriage was 
illegal within the meaning of Section 23 of the Indian Contract 
Act. The question, as I have stated above, was not raised in the 
written statement nor was there any issue framed upon it. The 
Child Marriage Restraint Act undoubtedly does not render the 
marriage invalid. If it is celebrated in India, those promoting 
it or permitting it will incur certain penalties provided by the Act. 
As Mr. Justice Panckridge said in the case of Pan Mal Lodha v, 
Gad Mai Lodha (1), the legislature bas introduced certain penal 
provisions with a view to show its disapproval of such marriages 


(1) (1936) LL. R. 63 Cale. 1159, 
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apparently on the ground of this being socially injurious. But 
the question is ; supposing a creditor advances money to enable 
an infant to marry in violation of the Act, is the consideration 
rendered illegal under the provision of Section 23 of the Indian 
Contract Act. Obviously, the creditor himself does not come 
within the mischief of Section 5 or Section 6 of the Child Marriage 
Restraint Act which penalises those who perform, conduct or direct 
a child marriage or does any act to promote the marriage or permits 
it to be solemnised. lt seems to me, therefore, that the advancing 
of money by a creditor is not something which is ger se made 
punishable under the law. It may be said, however, that by 
advancing the money to the lawful guardian of the minor for the 
purpose of promoting an infant marriage which the law disapproves 
of and for which penalty has been prescribed for the promoter 
and the guardian the creditor was doing something which might 
directly or indirectly enable the promoter to defeat the provisions 
of the law. 1 do not think it is necessary for me to express any 
final opinion upon this point. For, as I read the bond, it is not 
clear from the recital of the same that the money was actually 
taken for conducting cr celebrating the marriage of the infant, 
and it may be that the marriage was already celebrated and the 
money was borrowed for the purpose of defraying the expenses 
which had been incurred long before. There is no evidence 
either one way or the other upon this point and if really the 
money was not advanced for the purpose of enabling the guar- 
dian to conduct or to promote the marriage. 1 do not think 
it comes within the mischief of Section 23 of the Indian Contract 
Act. 

As this question was not raised by the defendant at any stage 
of the suit and as there is no evidence upon this point, it is 
impossible for me to say upon the material on the record that 
the matter does definitely come within the mischief of Section 23 
of the Indian Contract Act. I would, therefore, vary the decree 
of the lower Appellate Court to this extent, namely, that there 
would be a mort gage decree in place of a simple money decree 
against defendant No. 1 alone. Defendant No. 2 or his property 
cannot be made liable as there was no necessity justifying the 
loan. The mortgage money would carry interest at the rate of 
9 per cent. per annum from the date of the bond up to the date 
of the expiry of the period of grace which is fixed at three 
months from the date. After the period of grace is over interest 
will run at 6 per cent. per annum. 
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Subject to this variation the appeal is allowed and the decree Civit: 
of the lower Appellate Court would be modified accordingly. 1937. 


I make no order as to costs of this Court as well as the lower 
Appellate Court, The plaintif will be entitled to the costs of the 
trial Court. 


Ramyas Agarwalla 
v 
Chand Mandal. 


Nukherja A 
Ea Appeal allowed in part. ae? 


Before Mr. Justice Syed Nasim Ali and Mr. Justice C. O, Remfry. 


PURNA CHANDRA SARKAR, TRUSTEE TO THE Civn. 
ESTATE OF MOULVI ABDUL AZAHAR 1947. 
CHAUDHURY AND OTHERS knaag 

: May, 18. 


u. —— 


OFFICIAL ASSIGNEE, HIGH COURT, CALCUTTA.* 


Sutt, if barred—Notice, if condition precedent—Cioil Procedure Code (Act 
V of 1908), Sec. 80 ~Suit for recovery of arrears of rent against receiver, 


The omission of the receiver to pay rent not being an act purporting to have 
been done by him in his official capacity, no notice under Section 80 of the 
Code of Civil Procedure is necessary before a suit for recovery of arrears of rent 
and cesses with damages is brought against such receiver. 


Rebati Mohan Das v. Fatindra Mohan Ghosh (1) followed. 
Appeal by the Plaintiff. 


The plaintiffs sought to recover arrears of rent and cesses with 
damages payable to his g annas share in respect of 16 tenures, 
One of the objections of the defendant in his written statement 
was that the plaintiffs’ suit was not maintainable, because no 
notice under section 80 of the Code of Civil Procedure had been 
served upon the defendants. The court below giving effect to 
this contention, dismissed the suit. 


* Appeal from Appellate Decree No, 1111 of 1934, against the decree of 
M. K. Kripalini, Esq., Additional District Judge of Bakarganj, dated the 17th 
November, 1933, modifying that of Thakurdas Banerjee, Esq., Subordinate 
Judge, ist Court, Bakarganj, dated the 13th September, 1932. 

(1) (1934) L. R. 61 E, A, 171; 59 C. L. J. 352. 
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The lower appellate court observed in its judgment : “In the 
appeal before me it was contended that the words “purporting to be 
done” occuring in that section (vis. section 80) show that notice 
thereunder was necessary only for acts purporting to be done by the 
receiver and not for any omission made by him as in non-payment 
of rent due, I am unable to accept this argument as it seems to 
me quite clear that the purpose of section 80 C. P. C. is to give 
notice to a public servants in respect of any suit where he is being 
made a party.” 

Messrs. Mahendra Kumar Ghose and Hamidu? Huq for the 
Appellant. 


No one for the Respondent, 
Dr. Naresh Chandra Sen Gupta oppeared as Amicus curiae, 
The following judgment was delivered :— 


This is a plaintiffs appeal in a suit for recovery of arrears 
of rent. The courts below have agreed in dismissing the suit 
on the ground that no notice under Section $0 of the Civil Proce 
dure Code was served on the defendant receiver. 


In view of the principle laid down in the case of Rebati Mohan 
Das v. Jaitndra Mohan Ghosh (1), we are of opinion that no notice 
under Section 80 of the Civil Procedure Code is necessary in 
this case. The omission of the receiver to pay rent is not an act 
purporting to have been done by him in his official capacity. 


The result therefore is that this appeal is allowed. The judg- 
ment and decree of the Courts below are set aside and the case 
is sent back to the trial Judge for re-hearing on the merits accord- 
ing to law. Costs will abide the result. 


AT, M Appeal allowed : 
Case sent back. 


4) (1934) L. R. 61I A. 1713 59 C. L. J. 252. 
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PRESENT : Lord Macmillan, Sir Shadi Lal and 
Sir George Rankin. 


KUMAR KRISHNA PROSAD LAL SINGHA DIO 
D 


THE BARABONI COAL CONCERN, LIMITED AND OTHERS 
AND TWO OTHER CONSOLIDATED APPEALS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL]. 


Landlord and tenant—Estoppel of tenant from denying landiord’s title— 
When applicable—Beginning of tenancy—Indian Evidence Act (I of 
1872), Section 116. 


The estoppel against denial of a landlord’s title imposed by section 116 of 
the Indian Evidence Act applies not only where it is shewn that the landlord 
put the tenant into possession of the property, but also where a person already 
in possession becomes tenant to another. The section postulates that there 
is a tenancy still continuiog, and that it had its beginning ata given date 
from a given landlord, and it provides that neither a tenant nor anyone 
claiming through a tenant shall be beard to deny that that particular land- 
lord had at that date a title to the property, What all such persons are 
precluded from denying is that the lessor had a title at the date of the 
Jease, and there is no exception even for the case where the lease itself dis- 
closes the defect of title. The principle does not apply to disentitle the 
tenant from disputing the derivative title of one who claims to have since 
become entitled to the reversion, although in such cases there may be other 
grounds of estoppel. Nor does it apply- to prevent the tenant from pleading 
that the title of the original lessor has since come toan end. Although there 
is in English case law some authority for the view that a tenant is only 
estopped from denying his landlord’s title if, at the time when he took the 
lease, he was not already in possession of the land, section 116 contains no 
such condition, and the words ‘at the beginning of the tenancy” give no 
ground for it. When a demise of land is made and acted on, and when a 
tenant proceeds to occupy and enjoy usder the grant, there is no reason why 
he should be free from the form of estoppel imposed by the section. The 
tenancy, under the section, does not begin afresh every time that the interest 
of the tenant or of the landlord devolves upon a new individual by succession 
or assignment. 


Lal Mahomed v, Kalianus (1) and Ketu Das v. Surendra Nath Sinha (2) 
discussed. 


(1) (1885) 1. L, R. 11 Calc, 519, 
(2) (1903) 7 C. W. N. 596, 
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Consolidated Privy Council Appeal No. 35 of 1936 from a 
decree of the High Court of Judicature at Fort William in Bengal 
( Mitter and Patterson, JJ.) reversing a decree of the Subordinate 


sad Lal Singha Deo Judge of Asinsol. 


v. 
The Baraboni Coal 
Concern, Ltd. 


—— 


Fune, 4s 


The facts are fully set out in the judgment of the Board. 


A. M. Dunne, K. C. and J. M. Parikh, for the plaintiff, Kumar 
Krishna Prosad Lal Singha Deo. 


Sir Thomas Strangman, for the Baraboni Coal Concern Ltd. 


Vaisey, K, C. and H. S. Chatfield. for Chandanmull Karnani 
and Chandanmull Indra Kumar, defendants 2 and 2a. 


Their Lordships’ judgment was delivered by 

Sir George Rankin : The plaint in this case was filed on 
the 18th November, 1927, and the claim of the plaintiff is for 
royalties due on coal raised during that year (up to the end of 
Aswin : 17th October) from a colliery known as Monoharbahal 
under the terms ofa lease dated 25th January, 1912. The grar- 
tor of the lease is the Raja of Panchkote (defendant No. 3); the 
plaintiff, who is his son, claims the royalties due thereunder by 
virtue of a maintenance (khorposh) deed dated 29th September, 
1926, which vests the landlord’s reversion in him; no dispute 
arises upon this assignment. The original lessee, one, Radha 
Ballav Mukherjze, has not been impleaded, the defendants being 
the Baraboni Coal Concern, Limited, defendant No. 1 (“the de- 
fendant company”) and two others (defendants Nos, 2 and 2 (a) ). 
The defendant company are sued as assignees of the term, their 
assignment being by deed dated 14th February, 1914, the other 
defendants as persons claiming to have purchased the right, title 
and interest of the defendant company at a sale held under the 
Public Demands Recovery Act (Bengal Act III of 1913) on 17th 
August, 1927. These defendants (Nos. 2 and 2 (a) say that they 
did not obtain possession under their purchase until 2oth March, 
1928. The lease contained a clause (clause 14) giving the lessor 
a charge for royalties upon the colliery and its plant, and the plaint 
seeks to enforce this charge by sale. 

The defence of the defendant company was that the Raja had 
no title to the underground rights in Mousa Monoharbahal which 
was the lakheraj debutter property of a certain deity. This 
allegation was in the written statement embroidered with or 
encumbered by allegations of fraud and misrepresentation on the 
part of the Raj: and mistake onthe part of the defendant com- 
pany. The Subordinate Judge at Asansol dismissed the suit 
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(23rd December, 1929), holding not only that the Raji had no 
title but also that the defendant company had been evicted by 
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title paramount. On appeal to the High Court at Calcutta four Kumar Krishna Pro- 
questions were raised and the learned Judges (Mitter and Patterson ad Lal Singha Deo 


JJ.) beld (1) that Mouza Monoharbahal was not part of the 
Raji’s permanently settled estate ; (2) that the underground rights 
therein are vested in the lakherajdar, i. e„ the deity above 
mentioned ; (3) that under section 116 of the Indian Evidence 
Act the defendant company was precluded from disputing the 
Raju’s title ; (4) that the defendant company’s plea of eviction 
by title paramount failed. As against the other defendants the 
learned Judges held that the covenant for rent was enforceable 
against transferees of the lease. They gave decree (2oth July, 
1934) against all the defendants for the sums claimed and directed 
a sale of the colliery and plant in default of payment by zoth 
January, 1935. 

The ownership of miniog rights in a mouza which though with- 
in the ambit of a permanently settled estate is rent free debutter 


property not paying revenue to Government on its own account, , 


raises questions of considerable difficulty, and practical persons 
interested in coal mining have to take account of the uncertainty 
involved, The defendant company, on their own case, tcok 
title to the colliery Monobarbahal in two ways and 
from two different sets of persons at or about the same 
time. (a) By deed date} rgth February, rgry, they took 
an assignment from Radha Ballav Mukherjee of his lease (25th 
January, 1912) from the Raja. (4) By deed dated 22nd June, 1917, 
they took from the Official Assignee and others an assignment 
of certain leases granted in 1901 and 1908 by shebaits of the 
deity : the deed of assignment reciting that an agreement to that 
effect had been arrived at in November, 1913, and that posses- 
sion had been given to the defendant company on or about 
rst April, 1914. Asthey were taking inconsistent titles it may 
perhaps be presumed that the insecurity of each was reflected 
inthe amounts of the royalties which had been covenanted for. 
In any event each lessor was in due course asked to reduce the 
royalties payable to him in view of the claims of the others. The 
shebaits do not seem to have agreed to any abatement but by a 
deed called a kabulyat, dated rst November, 1918, and made 
between the defendant company and the Raja, it was recited that 
the defendant company had acquired title under the shebaits of 
the deity, and it was agreed that if the Raja should establish up 
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to the highest Court that the deity had no rights he should bs 
entitled to get from the defendant company a royalty of 7 annas 
per ton of coal insteai of the 3 annas reserved by the lease of 
25th January, 1912, but that otherwise and in the meantime the 
royalty should be reduced to 2 annas per ton. Part of a new 
term which was to be treated as included in the lease of 1912 
was as follows :—“We shall not be competent to raise any objaction 
to the payment of commission at the rate of 2 annas on the score 
of your not having title to the underground rights in respect of the 
said mou: or on any other account.” 

To take title from two rival sets of claimants may have been 
a good business step, but it involved keeping faith with both: 
and it may be said at once that neither set of lessors could be 
got rid of at will by the simple process of failing to pay rent to 
the other, suffering judgment at the other’s instance on the 
convenant for rent, and then pleading eviction by title paramount 
to the claim of the former. In the present case this was all that 
happened. Two suits for royalties were brought against the 
defendant company—in each case by One out of four shebaits 
of the deity who on 24th May, igor, bad joined in granting a 
lease of 8 annas interest in the mouza. Both suits succeeded 
before the Subordinate Judge of Asansol notwithstanding that the 
defendant company set up the title of the Raja, because the 
Subordinate Judge rightly held them estopped by Section 116 
of the Evidence Act from disputing the plaintiff shebaits’ title 
and held that there was no eviction by title paramount. His 
decrees (12th July, 1927) were taken on appeal to the High 
Court, and one was affirmed on 18th February, 1930. A further 
appeal was taken by the present defendant company to His 
Majesty in Council in that case. The appeal was upheld and 
the judgments of the two Courts below set aside on the ground 
that the plaintiff, as one only of four lessors, had no title to sue 
for an aliquot part of the whole rent. Meantime, however, the 
plaintiff in the other suit (which was subject to the same defect 
of parties) had proceeded to attach the Monoharbahal colliery 
in execution of his decree (May, June, 1928). Thereupon a firm 
called Chandanmull Indra Kumar, (the present defendant e(a) ), 
who had purchased the colliery at a certificate sale for road cess 
in August, 1927, objected to the execution, but their claim case 
was dismissed (2oth June, 1928) They brought a suit against 
the shebait decree-holder to establish their right against him, 
and on agth January, 1929, a compromise was agreed to between 
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them whereby this shebait for his own 2 annas share agreed to 
recognise the firm’s title to the colliery and to grant them a patta 
on certain new terms as to royalty upon receiving Rs. 13,090. 
He also agreed -not to execute his decree, and there was a new 
clause granting him a charge on the colliery for future royalties, 
The appeal of the defendant company against his decree was com- 
promised as part of this arrangement. 

This is the only basis for any plea of eviction by title para- 
mount, and their Lordships are of opinion that the plea fails on 
the facts. No one of the shebaits has at any time sued the Raja, 
attacking his title, or done more than require the defendant 
company to perform their covenants under the lease of rgor as 
assignees thereof. Apait from the consequences of their own 
breach of covenant and of their other debts the defendant com- 
pany have not even been threatened with disturbance. The plea 
of eviction by title paramount was not taken in the written state- 
ment nor was any issue framed upon it. 

In their Lordships’ view it is entirely without substance, and 
it ig unnecessary to consider whether upon a true construction 
the deed of rst November, 1918, would require the defendant 
company to continue to pay royalties notwithstanding an eviction 
by title paramount. 

The remaining question arises upon the plea taken by the 
defendant company that the Raja had no right to the property 
in suit. This was the second of the issues as framed, and it is 
as well that it should be dealt with independently of any difficulty 
arising to the defendant company out of the agreement expressed 
in the kabulyat of rst November, 1918. As distinct from a plea 
of eviction by title paramount—a valid and meritorious defence 
if made out—this plea has long been regarded as inept and incom- 
petent in so far as it is a denial that the lessor had any title at 
the date of his grant. It was observed by Baron Martin in 
Cuthbertson v. Irving (1). 

“If the lessor haye no title and the lessee be evicted by him 
who has title paramount the lessee can plead this and establish 
a defence to any action brought against him but so long 
ag the lessee continues in possession under the lease the law 
will not permit him to set up any defence founded upon the fact 
that the lessor ‘nf? haduit in tenementis’ and that upon the 
execution of the lease there is created in contemplation of law 
a reversion in fee simple by estoppel in the lessor which passes 


(1) (1839) 4H. & N. 742 (757, 758). 
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P.C, by descent to his heir and by purchase to an assignee or devisee 
1937. essesasse This state of law in reality tends to maintain right and 


Kumar Krishna Pro- justice, and the enforcement of the contracts which men enter 
sad Lal Singha Deo into with each other (one of the great objects of all law); for so 
The Baraboni Coal long as a lessee enjoys everything which his lease purports to 
Concerar id. grant, how does it concern him what the title of the lessor or the 
Sir George Rankin, heir or assignee of his lessor really is. All that is required of 
=< him is that having received the full consideration for the contract 

he has entered into be should on his part perform it.” 


Not every word of the passage can be taken as law in India 
the ‘present time, but it is a useful exposition of the reason which 
underlies the well known doctrine of estoppel which has been 
enacted for India in Section 1:6 of the Indian Evidence Act, 
It discloses also the answer given by English law to the objection 
(of which something was heard at their Lordships’ bar) that an 
assignee being liable upon the covenants only by privity of estate, 
cannot be made liable if the lessor has no estate, an objection 

` which serves only to emphasise the importance of this estoppel. 


Section 116 of the Indian Evidence Act is as follows :— 


“116. No tenant of immoveable property, or person claiming 
through such tenant shall, during the continuance cf the tenancy, 
be permitted to deny that the landlord of such tenant had;-at.the 
beginning of the tenancy, a title to such immoveable property ; and 
no person who came upon any immoveable property by the license 
of the person in possession thereof shall be permitted to deny that 
such person had a title to such possession at the time when such 
license was given.” 


The defendant company contended before the High Court 
that the section only applies where it is shown that the landlord 
put the tenant into possession of the property, and that, when a 
person already in possession of land becomes tenant to another 
there is no estoppel against his denying his lessor’s title. Tae 
application of this doctrine to the facts of the present case was 
made by contending that the defendant company in 1914 had 
obtained possession from the Official Assignee under the shebaits’ 
leases before they were given possession under the lease from the 
Raja The High Court have not thought it probable that the 
Official Assignee would give possession before the assignment of 
1917 was executed, and it seems to their Lordships, as to the High 
Court, to be satisfactorily proved that the defendant company were 
first put into possession under the Raji’s leas: and in pursyance 
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of the assignment of 14th February, 1914. On this view the P.C, 
defendant company’s construction of section 116 is of no service to 1937; 
ew 


them. Their Lordships, however, cannot accept either the construc- Kumar Krishna Pro- 
tion contended for or the defendant company’s method of applying sad Lal Singha Deo 
it. The section does not deal or profess to deal with all kinds of ‘The Baraboni Coal 


estoppel or occasions of estoppel which may arise between land- Concern, Ltd., 
lord and tenant. It deals with one cardinal and simple estoppel Sir George Rankin, 
and states it first as applicable between landlord and tenant and 


then as between licensor and licensee, a distinction which corres- 
ponds to that between the parties to an action for rent and the 
parties to an action for use and occupation. Whether during the 
currency cf a term the tenant by attornment to A who claims to 
have the reversion, or the landlord by acceptance cf rent from B 
who claims to be entitled to the term is estopped from disputing 
the claim which he has once admitted are important questions, but 
they are instances of cases which are outside section 116 al- 
together; and it may well be that, as in English law, the estoppel 
in such cases proceeds upon somewhat different grounds and is 
not wholly identicil in character and in completeness with the case 
covered by the section. The s ction postulates that there is a 
tenancy still continuing, that it had its beginning at a given date 
from a given landlord. It provides that neither a tenant nor any- 
one claiming through a tenant shall be heard to deny that that 
particular landlord had at that date a tile to the property. In the 
ordinary case of a lease intended as a pressnt demise—which is the 
case before the Board on this appeal—the section applies against 
the lessee, any assignee cf the term and any sub-lessee or licensee. 
What all such persons are precluded from denying is that. the 
” lessor had a title at the date of the lease and there is no exception 
even fur the case where the lease itself cisclores the defect of title, 
The principle does not apply to disentitle a tenant to dispute the 
derivative title of one who claims to have since become entitled to 
the reversion, though in such cases there may be other grounds 
of estoppel, ¢g., by attornment, acceptance of rent, etc. In this 
sense it is true enough that the principle only applies to the title 
of the landlord who ‘let the tenant in” as distinct from any other 
person claiming to be reversioner. Nor does the principle apply 
to prevent a tenant from pleading that the title of the original 
lessor has since come to an end. 

Inthe present case, therefore, the defendant company could 
not dispute that the Rajin rgr2 had title to the property demi- 
sed‘and this merely by reason of their position as assignees of the 
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Bee term. There is no ground whatever for the notion that Radha 
1937. Ballav did not get poss3ssion or never had more than what in 
y 


Kumar Krishna Pro- English law was called an inferesss termini. He entered under the 
sad Lal Singha Deo lease and he and his assigns have occupied and paid rent under it 
The Basaboni Coal for years. An enquiry whether the def:ndant company when they 

Concern, Ltd. took their assignment in 1914 were or were not then in possession 
Sir George Rankin. has in their Lordships’ view no bearing whatever upon the applica- 
=. tion of section 116 or on the rights cfthe parties. Itis quite true 
that in this particular case the assignment by the lessee to the de- 
fendant company was part of a compromise to which the Raja 
was a party. Butthe defendant company took no new title from 
him they took the title of his lessee though the Raja as a 
party to the compromise was precluded from denying that the 
original term was now vested inthem. “The tenancy” under sec- 
tion 116 does not begin afresh every time the interest of the tenant 
or of the landlord devolves upona pew individual by succession 
or assignment. In India, where tenants may have occupancy 
right and permanent or unlimited tenures are well-known, the appli- 
cation of section 116 may not always be clear; but the present 
case raises no difficulty, and there being no dispute as to the plain- 
tiffs derivative title it seems profitless to inquire into the position 
as at 1914 when the landlord was not purporting to pass any title, 
Further, their Lordships cannot accept the construction of 
section 116 for which the defendant company contended. There 
isin English case law some authority for the view that a tenant 
is only estopped from denying his landlord’s title if at the time 
when he took his lease he was not already in possession of the 
land. Butin section 116 the Indian legislature has formulated 
no such condition. The words ‘at the beginning of the tenancy” ” 
give no ground for it. When a demise of land is made and acted 
on, when the tenant proceeds to occupy and enjoy under the 
grant, gets the shelter of the grantor’s title and the benefit of his 
covenants, it is difficult to see why “during the continuance ot the 
tenancy” he should be free cf this form of estoppel. “Tenant who 
has occupied but not entered” isa difficult notion to thrust into 
section 116 and quite impossible to find therein. Curthdertson 
v. Irving (supra) (1) was the common case of a tenant who on the 
expiry of one lease, took a new lease from his former landlord’s 
vendee, In Claridge v. Mackensie (2) it was suggested that the 
test shoul 1 in such a case be whether the new lessor could have} 


(1) (1859) 4 H & N. 742. 
(2) (1842) 4 Man, and G. 143. 
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tufused to let the tenant continue in possession, but this is to beg 
the very question of title. Stress has often been laid on the fact 
of the landlord having let the tenant in, Where that is clear, as 
it is in most cases, itisa pointed way of stating what the tenant 
has gained by taking title under his lessor. It also points firmly 
to the fact of a new tenancy beginning at thattime. In this 
sense may be understood the language of Sir George Farwell 
delivering the judgment of the Board in Silas Kunwar v, Desraj 
Ranjit Singh (1). On-the other hand, in Vertannes v. Robinson (2), 
the Board applied Section 116 to a case in which it was 
Cifficult to say that the tenant had obtained possession from the 
landlord. Of the Indian cases, Za/ Mahomed v. Kallanus (3) 
and Ketu Das v, Surendra Nath Sinha (4), have sometimes been 
taken as establishing the doctrine now advanced by the defendant 
company, but both cases are really outside Section 116, not being 
concerned with title at the beginning of the tenancy, but with the 
common case of a sitting tenant attorning to a new individual as 
entitled to receive rent. It is important to notice in such cases 
that neither a new tenant nor a new kabulyat necessarily implies 
a new tenancy. 

The defendants 2 and 2(a) who under Section 20 of the Public 
Demands Recovery Act of 1913, have been invested with “the 
right, title and interest” of the defendant company at ryth 
August, 1927, may or may not be liable on the covenant for 
royalties in respect of coal raised (if any) between that date and 
17th October of that year, (end of Aswin 1334 Bengali style), 
which is the date up to which the plaintiff claims by his plaint. 
The claim is of small importance and is not pressed by the plaintiff, 
Their Lordships will therefore modify the High Court’s decree 
which treats these defendants as liable for the whole claim. The 
decree will be varied by restricting it, in so far as it is a decree 
for money, to the defendant company who if held liable at all, 
do not resist liability for whatever coal they raised. But itis 
clear that the right which the other defendants have obtained by 
the certificate sale is subject to the plaintiffs charge upon the 
colliery and plant for the royalties ciaimed in the suit. It is 
therefore unnecessary to interfere with that part of the High 
Court’s decree which enforces the charge. 

(1) (191s) L. R. 421 A. 102; 1, L. R, 37 All, 557 (567), 

(a) (1927) L. R. 54.1, A. 276. 

(3) (1885) LL. R. rr Cale. 519. 

(4) (1903) 7 C. W. N. 596. 
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aie The appeals before their Lordships have been consolidated 
1937. but they are tbree in number. On the appeal by the plaintiff 


Kumar Krishna Pro- their Lordships have not entered into the question whether he or 
sad Lal Singha Deo the Raji: have or had title to Mouzı Monoharbahal and make 
The BarsboniCoal no pronouncement upon it, as ia their view the defendants were 
Concern, Ltd. not entitled to raise it. The appeal, however, must fail, as no 
Sir George Rankin. complaint can be made of the decree. The appeal by the defen- 
ai dant company fails for the reasons above stated. The appeal by 
defendants 2 and 2(a) succeeds on the quettion of their personal 
liability for the royalties, but the mistake in the High Courts 
decree is due, in their Lordships’ opinion, to these defendant's 
not having drawn attention to the matter at the proper time, and 
the plaintiff has not resisted the correction of the mistake. 
The liability under the first operative clause of the decree 
will be confined to the defendant company. Subject thereto their ` 
Lordships will humbly advise His Majesty that all the appeals 
should be dismissed. They make no order as to the costs of 
the appeals. 
Stanley Johnson & Ailen ; Oswald Hickson: Solicitors for 
the Appellant. 
Collier & Co: R, S. M. Calder: Solicitors for the Respom 
dent. 


Appeal dismissed, 





PRESENT: Lord Russell of Killowen, Lord Macmillan and 
Str John Wallis, 


P.C SRI SRI ISWARI BHUBANESWARI THAKURANI 
1937. T. 

pee] 

April, 8. BROJO NATH DEY AND OTHERS. 


[ On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL, | 


Private Idol—Deed of Dedication—Property dedicated to Idol—Other pro- 
perty charged for upkeep, worship, &'c,—Revocation of Deed by family~ 
Effect—Limitation— Possession by member of family for statutory pariod 
after revocation—FPossession jointly mith shebait—Whether title by 
limitation defeated. 


The dedication of property to a private idol is not invalidated by reason of 
the fact that members of the settlor’s family are nominated as shebaits and 
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given reasonable remuneration out of the endowment and also rights of residence 
in the dedicated property, A close scrutiny of any challenged deed of dedica- 
tion is necessary in order to ascertain whether there has been a genuine 
divestiture by the settlor in favour of the idol; and the dedication may give 
property out and out to the idol or may be subjected to a charge in favour of 
the idol. The purposes of the dedication may be directed to expand as the 
income increases, or the purposes may be prescribed in limiting terms, so that, 
if the Income increases beyond what is required for the fulfilment of these 
purposes, it may not be protected by the dedication. 


A deed dedicating property to a private ido! provided inter alia that certain 
property including a house was for the location of the idol and the residence of 
the shebaits. Other property included in the schedule to the deed was granted 
to the auspicious feet of the deity as debutter. Out of the income was to be 
reserved sufficient money for taxes and repairs to the property which included 
the location of the deity and the residence of the shebaits, and the shebaits were 
out of the income to cause the worship to be performed. The shebaits were 
also directed to purchase Government securities with the surplus resulting 
annually after meeting prescribed expenses. When a large amount of money 
had thus accumulated, the shebaits were to cause tenanted houses to be built on 
the lands in the schedule, and take measures for the improvement and increase 
of the income of the debutter properties. The shebaits were also directed to 
build with the money additional houses etc. onthe land and give them for the 
convenience of residence and habitation to the grantor's heirs. The deed also 
recited or disclosed that the tenants on the scheduled land were tenants at 
will only. 

Held (1) that the deed-effectively dedicated to the idol the property given 
for its location and the shebaits’ residence, but (2) that, from the nature and 
situation of the other property ; it must have been contemplated that the income 
derived from it would eventually exceed the expenditure required for the 
prescribed ceremonies, etc. THe destination of the ultimate surplus to be 
applied for providing additional premises for the benefit of the heirs was accord- 
ingly important as shewing that there wasa charge upon this property for the 
upkeep etc. etc, of the idol and that the idol could not claim to bavean 
absolute right to any property governed by the provision that tenanted houses 
should be built on the land for the increase of the income of the trust. 


The deed in question was repudiated by the family in 1904, whereupon the 
property dedicated absolutely to the idol was declared to be vested jointly in 
two brothers, P and S of whom P was a shebait of the deity and S was not. 
For fourteen years after the repudiation, S openly and without fraud enjoyed 
possession of the land jointly with P. The deity having, through her shebait, 
claimed possession of the property in question, Held (3) that S’s possession of 
the land for the statutory period without interruption had given him a title by 
limitation, and that the fact that his possession was joint possession with P 
made no difference, as S was not affected by the fiduciary disability attaching 
to P as shebait, 

Queere: whether, at any particular time, by consent of all the parties then 
intended in the endowment, a dedication in favour of a private idol may be 
set aside, - 
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P.C. Privy Council Appeal No. 13 of 1935 from a judgment and 
1997. decree dated May 13, 1933, cf the High Court cf Judicature at 


Fort William in Bengal ( Rankin, C. J. and Costello, J.) reversing 
Sti Sri Iswari Bhuba- ; te s ivil isdicti dated 
neshwari Thakurani & decree of the High Court in its Ordinary Civil Jurisciction, da 


December 19, 1930, and made by Buckland, J. 
M. H. Rashid for the Appellant. 
L. P. E.Pugh for the Respondent, Brojo Nath Dey. 


L. De Gruyther, K. C.and J. N. Tringle, for the Respondent, 
Satya Charan Dey. 


W. Wallach for the remaining Respondents, 


v. 
Brojo Nath Dey. 


Their Lordships’ judgment was delivered by 


April, 8. Lord Macmillan : On sth May, 1888, Rakbal Chandra Dey, 
an since deceased, and his brother Brojo Nath Dey, the first respon- 
dent, executed a deed cf dedication of certain properties in'the 
environs of Calcutta in favour of a female domestic Hindu deity, 
who, by her shebiit Mohiri Dey isthe present appellant. On 
sth April, 1895, the tame two brothers as individuals by deed’ 
of sale sold and conveyed to themselves as shcbaits of the 
deity certain land in the district of Hooghly. The main ques 
tion in the appeal relates to the efficacy of the deed of dedication 
of 1888. 


Before proceeding to deal with this question itis desirable to 
natrate certain events which intervened between the granting of 
the deed in 18:8 and the raising cf the present action. Rakhal 
Chandra Dey, one of the grantors cf the deed, died in 1901 
leaving two sons, Pulin and his half-brother Satya, the latter then 
an infant. In 1904, in a suit brought by Satya, by his mother as his 
next friend, against his uncle Broj» Nath Dey and others, a consent 
order was pronounced setting aside the deed of dedication of 
1888 and the deed of fale of 1896, ordering the properties there- 

- in comprised to be divided into two equal shares and finding 
Pulin and Satya jointly entitled to one moiety and Brojo Nath 
Dey entitled to the other moiety, with liberty to Pulia and Satya 
to apply for partition of their moiety bztween them. The final 
decree for partition between Pulin and Satya on the one hand 
and Brojo Nath Dey on the other hand was pronounced in 
1906. The idol was not a party to the suit. It was submitted 
by eminent counsel who appeared in the case that inasmuch 
as the idol was a private one the dedication could competently be 
set aside by consent of allthe members of the family. Authority 
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was cited for this view and it was apparently aceepted by the Court P. C, 
as being then good law. 1937. 

To 1917 Satya came of age and in the following year he brought 
a suit for partition as between himself and Pulin, In this suit 
Pulin, notwithstanding that he had been a party to the consent 
order of 1904, maintained that the properties were still debutter _—— 
and subject to the dedication to the idol. A preliminary decree 474 Macmillan, 
fox partition was pronounced in this suit but no final decree has i 
yet been passed. Palin next in 1922 mortg7ged his half share 
in certain of the properties for Rs. 28,000 to persons of the name 
of Roy and in 1924 he executed a further mortgage for Re. 25,000 
in favour of some other persons named Mondal. In that year 
Palin died leaving two sons Mohini and Jamini. Subsequently 
in 1928, in execution of a money decree which had been obtained 
against Pu'in in 1919, his share of the properties was sold subject to 
the mortgages in favour of the Roys and the Mondals and was pur- 
chased by one Ganapati Chatterji. 

_. The mortgagees having instituted suits for the realisation of 
their securities, the appellant Mohini, Pulin’s son, claiming to be 
the shebait of the idol, retorted by raising the present action in the 
name of the idol claiming that the idol was entitled to all the prc- 
perties comprised in the deed of dedication cf 1888 and the deed of 
sale of 1896. Tne defenjants to the suit include Brojo Nath Dey, 
Satya and the mortgagzes under the mortgages granted by Pulin. 
Buckland J., before .whom the case came in the first instance, 
found in favour of the plaintiff, now the appellant, granting a 
declaration of her title to the properties in suit, a decree for quiet 
possession and consequential injunctions. This judgment was 
reversed on app3al and in lieu thereof the Appeal Court (Rankin 
C. J. and Costello J.) held that the plaintiff was entitled absolutely 
to only one equal half share in the Thakurbari and shebait’s 
house at 30, Beniapukur Roat, Calcutta, that Satya had acquired 
by limitation a title tothe other half of these subjects and that 
as regards the other properties in suit (other than the property 
at 4s, Eliot Road, the claim to which was given up) the plaintiff 
was entitled to a charge thereon “for her upkeep, worship, 
expenses and ceremonies in connection therewith”. Various 
consequential directions followed including a reference to the 
Registrar to inquire and report as to what would be a sufficient 
sum to meet the annual expenses of the upkeep and worship of 
the plaintiff idol and of the ceremonies in connection therewith 
as provided in the deed of 1888, 
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The learned Chief Justice in his judgment deals with the effect 
of the consent orderof 1904 and states that he is not prepared to 
hold on the strength of a well-known passage in the judgment of 
this Board in Konwur Doorganath Roy v. Ram Chandra Sen (1), 
that there is in Hindu law any warrant for the proposition that at 
any particular time by consent of all the parties then interested 
in the endowment a dedication in favour of a private idol may 
be set aside and he finds in addition in the present case special 
reasons why the consent decree of 1904 should not be held to 
have validly terminated the debutter character of the properties. 
Their Lordships are not called upon to consider this question 
for none of the respondents at their Lordships’ bar maintained 
that the consent order precluded the present appellant from 
raising the issue of the continued validity of the endowment, and 
their Lordships, therefore, say nothing upon the subject. They 
take note of the matter only as one episode in the somewhat 
chequered legal history of the endowment. i 

The two grounds on which the judgment of the Appeal Court 
was challenged before their Lordships related to the interpreta- 
tion placed upon the deed of dedication by the Appeal Court and 
to the plea of limitation upheld in favour of Satya. 

As to. the first of these matters, the learned Judge of first 
instance states that “ it has not been argued that there was no valid 
dedication or that the idol was not effectively endowed with the 
properties in suit by the deed of 1888.” In the Appeal Court, 
however, the defendants were allowed to raise the question of 
the construction of the deed of dedication. It is fully dealt with 
in the judgment of the learned Chief Justice and must now in 
turn be considered by their Lordships. 

The material provisions of the dedication deed are conveni- 
ently summarised by the learned Chief Justice in the following 
passage from his judgment. 

“The Deed of 1888 opens by describing how Lalchand and 
Kalachand [ the uncle and father of the grantors Rakhal and Brojo] 
established the deity in their life time, how they prospered, how 
they bought land on Royd Street and in Entally, how ‘with the 
income of all the said lands and with the money earned by them’ 
they used to cause daily and special shebas to be performed. 
Brahmins and poor persons to be fed and festivals to be observed. 
It then recites that Lal Chand died, that Kalachand purchased 
land on Elliot Road, that he continued the Sheba and festivals 

(1) (1876) 4 I, A. 52 (58). 
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as before, that he intended to build a house’ on the land in Entally 
for the location of the Thakuranis and for the residence of the 
Shebaits and to make the house and the lands specified in the 
schedule Deutter, but that he died before carrying out his inten- 
tion; that after his death Rakhal ‘with the income of all the 
said lands’ caused the Sheba to be performed and people to be 
fed as before; that when Brojo had attained majority, the two 
brothers had been carrying on the Sheba, etc., as before. The 
Deed then recitesthat Rakhal and Brojo had built a house for 
the location of the Thakurs and the residence of the Shebaits 
on the Entally land, and states that for the continuance in per- 
petuity of the Shebas and the fceding of Brahmins, etc., in perpe- 
tuity they grant the properties in the schedule to the auspicious 
lotus-feet of the Thakuranig as Debutter. They make provision 
for the Shebaiti right to go to their male heirs by primogeniture ; 
they provide that the Shebaits should keep accounts and that 
other heits shall be compstent to inspəct the account. There is 
a provision for the removal from offize of a Shebait acting impro- 
perly, and a provision to exclude females from the Shebaiti. 
There is a provision in certain circumstances for Shebaits to be 
appointed by Deed. It is provided that the Shebaits are to 
employ two Durwans and a Mali and other servants for the pur- 
poses of the Sheba and a Tahsildar for keeping accounts, collect- 
ing rents, etc, as wellas a Pujiri to perform the worship. ‘Then 
come the passages upon which the present question must turn. 
Out of the income is first of all to be reserved sufficient money 
for taxes and repairs to the Thakur Bari and the existing house 
at Ientally ; then out of the said income the Shebaits are to cause 
the daily and other worship to be performed and ‘at an outlay 
of reasonable expense’ shall entertain Brahmins, feed tha poor. 
The Deed proceeds ‘The Shebaits shall purchase Government 
securities, that is Company’s papers, with the surplus annually 
left after meeting the prescribed expenses.’ It provides that when 
a large amount of money gradually accumulates in this manner, 
they shall cause tenanted houses to be built on the lands specified 
in the schedule and take measures for improvement and increase 
of the income of the Debutter properties. So far, therefore, the 
Deed contemplates that there shall be a surplus and that this 
surplus shall be invested so as $o increase. 

“In the next page in the Deed the Shebaits are given a right 
to reside in the house in which the deities are located and as far 
as practicable, other heirs may reside in the house. Then comes 
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the only clause which operates to giva an ultimate destination to 
the accumulating funds: The Shebaits are directed ‘to build with 
the said money additional masonry building, house, etc., on the 
Debutter lands and give them for the convenience of residence 
and habitation of our heirs. If in the course of time the number 
of heirs becomes large, the nearer heirs shall reside in this house 
as far as practicable? The remaining passages in the Deed are 
important in so far as they disclose that the tenants on the sche- 
duled lands are mere tenants at will, which means that so far as 
occupied, the property was Bustee property. It states that the 
value of the properties granted as Debutter is Rs. 47,000.” 


_In the “ schedule of properties” annexed to the deed the 
first item is the land in Entally of over six bighas in extent, 
on which the Thakirbari stands occupying 14 cottahs and 
the tenanted house occupying about one cottah; the remainder 
of the Entally land is let to temporary tenants or in other words 
is Bustes property. The two’ other properties described in the 


““achedule are the Elliot Road property and the Royd Street 


property, the former over four bighas in area and the latter over 
five cottahs. 


The effect of a valid deed of dedication is to place the property 
comprised inthe endowment extra commercium and beyond, the 
reach of creditors. The dedication is not invalidated by reason 
of the fact that members of the settlor’s family are nominated as 
shebaits and given reasonable remuneration out of the endow- 
ment and also rights of residence in the dedicated property. In 
view of the privileges attached to dedicated property it hag not 
infrequently happened, as the Law Reports show, that simulate 
dedications have been made, and a close scrutiny of any challenged 
deed of dedication is necessary in order to ascertain whether 
there has been a genuine divestiture by the settlor in favour of 
the idol. The dedication, moreover, may be either absolute 
or partial The property may be given out and out to the 
idol or it may bs subjected to a charge in favour of the 
idol. “The question whether the idol itself shall be considered 
the true beneficiary, subject to a charge in favour of the- heirs or 
specified relatives of the testator for their upkeep, or that on the 
other hand, these heirs shall be considered the true beneficiaries 
of the property, subject to a charge for the upkeep, worship ‘and 
expenses of the idol, is a question which can only be settled by 
a conspectus .of the entire provisions of the will” Pande Har 
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Narayan v. Surja Kunwari (1). It is also of importance ~to con- 
sider the extent of the property alleged to be dedicated in rela- 
tion to the expense to be incurred and the ceremonies to be obser- 
ved in the worship of the idol. The purposes of the dedication 
may be directed to expand asthe income increases, or the pur- 
poses may be prescribed in limiting terms so that if the income 
increases beyond what is required for the fulfilment of these pur- 
poses it may not be protected by the dedication. 


Their Lordships have read the deed of dedication with these 
considerations in mind and they have been much assisted by the 
careful analysis to which its provisions have been subjected by the 
learned Chief Justice. They have no difficulty in agreeing with 
his conclusion that the deed effectively dedicated to the service of 
the idol the Thakurbari, or building in which the idol is located, 
at 30, Benizpukur Road on the Entally land and also the shebait’s 
house there, subject only to the question, to be dealt with later, of 
Satya’s claim under the Limitation Act. 
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But different considerations apply with regard to the remaining 


properties comprised in the deed of dedication and the deed of 
sale. Inthe first place, throughout the deed of dedication the 
observances prescribed are repeatedly referred to as those origi- 
nally in use to be performed and their Lordships agree with the 
learned Chief Justice that on a fair reading of the deed as a whole 
it was not intended that the ceremonies and expenditure should 
increase indefinitely with the growing income yielded by the pro- 
perties. [See Susendrateshav Roy v. Doorgasundari Dassee (2).] 
From the nature and situation cf the properties and the directions 
given for their development it must have been clearly contempla- 
ted that the income derived from them would be a growing one and 
must exceed the expenditure required for the prescribed cerc- 
monies and charities. It.is significant that in 1922 and 1924 
Pulin wads able to raise on mortgage Rs. 53,000 on the security of 
parts only of the properties. In these circumstances the directions 
as to the disposal of the surplus income become of much impor- 
tance. Now the clause dealing with the ultimate surplus directs that 
it shall be applied in the building of additional premises ‘for the 
convenience of residence and habitation of our heirs.” This des- 
tination, it will be observed, is not in favour of the shebaits, but 
is really in substance a gift in favour of the settlors’ heirs generally. 


(1) (r921) L, R. 48 i. A. 143 (145-5). 
(2) (1892) L. R. 191. A, 108 (137.38). 
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P. C. For the reasons thus summarised their Lordships find tbem- 
1937. selves in agreement with the conclusion which the learned Chief 
Ss 


SH Sri Iswari Bhuba- Justice reaches “that the only construction wbich it is possible in 
neshwari Tbukurani law to put upon the deed of 1888, notwithstanding the language 
cf certain passages therein, is that there is a charge for the upkeep, 
worship and expenses of the idol, and that the idol cannot claim 
to have an absolute interest in any portion of the property which 
is governed by the provision that tenanted houses should be built 
on the land for the increas; of the income of the trust. It is, I 
think, otherwise with the Thakurbari and the shebait’s house on 
30, Beniapukur Road.” The property conveyed by the deed of 
sale cf 1896 cannot be differentiated in any material respect and 
must go with the property comprised in the deed of dedication 
(apart from the Thakurbari and shebait’s house), 

It only remains to consider whether the High Court rightly 
decided that Satya had acquired by limitation a title to one-half 
cf the Thakurbari and shebait’s house. Pleas cf limitation were 
advanced in the Courts below also on behalf of the respondent 
Brojo Nath and the mortgagees deriviug right through Pulin, but 
these were repelled, the Chief Justice holding that the office of 
shebaits held by Brojo and Palin disabled them from possessing 
adversely to the idol. As this decision was not made the subject 
of appeal, their Lordships are absolved from the necessity of 
discussing the topic, 


v. 
Brojo Nath Dey. 
Lord' Macmillan. 


Satya, however, was in a different position from his half-brother 
and his uncle. As the learned Chief Justice points out, Satya was 
never a shebait of the idol and therefore never was under any 
fiduciary disability in the matter of possessing adversely to the 
idol, When he was three years old, his father being dead, bis 
mother repudiated the deed of dedication and by the consent 
decree of 1904 one-half of the property alleged to have been 
dedicated was declared to belong jointly to Pulin and Satya. From 
1904 onwards for at least 12 years Satya openly and without any 
fraudulent collusion enjoyed continuous possession of his share 
of the Thakurbari and shebait’s house on the basis that the consent 
order of 1904 was effective and that the property was not subject 
to dedication. It is so found by the learned Chief Justice in the 
Court below both on evidence and on admission and their Lord- 
ships accept the finding. True, the possession of Satya for the 
12 years from rg04 was jointly with Pulin, but Satya was not 
affected by any fiduciary disability attaching to Pulin and there 
was nothing to prevent his possession of his half being adverss to 
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the appellant idol. Their Lordships accordingly see no reason 
to disturb the finding of the High Court in favour of Satya. 

The result is that their Lordships will humbly advise His 
Majesty that the appeal be dismissed and the decree of the High 
Court dated 13th May, 1932, and filed on the 3rd September, 1932, 
be affirmed. The appellant must pay to the respondent Satya 
Charan Dey his costs in the appeal and to the other respondents 
one set of costs among them. 

Nelra & Co.» Solicitor for the Appellants. 

Barrow Rogers & Nevill; A. J. Hunter & Co.; Douglas Grant 
& Dold: Solicitors for the Responde! ts. 


R. C, C Appeal dismissed. 


PRESENT: Lord Thankerton, Sir Shadi Lal and 
Sir George Rankin. 


MANGAL SINGH 
v. 


THE KING-EMPEROR. 


[ON _APPEAL FROM THE HicH Court aT Lauorg]. 


Judicial Committee Rules, 1925, Rule 81—Conviction of murder— Petition for 
leave to appeal in forma pauperls—Legal atd—Expenses—Fees of appellant’s 
counsel and solicitors, 

Rule 81 of the Judicial Committee Rules, 1925, provides as follows :—'Where 
the Judicial Committee directs costs to be taxed on the pauper scale, the Taxing 
Officer shall not allow any fees of Counsel, and shall only award to the Agents 
out-of-pocket expenses and a reasonable allowance to cover office expenses”, 

Upon a petition for leave to prosecute in forma pauperis an appeal to the 
Privy Council against a conviction of murder, which petltion prayed, inter alia, 
for an order that the India Office should, besides providing for the expenses of 
printing and binding the Record and the petitioner s case, also pay the fees of 
counsel and solicitor for prosecuting the appeal : 

Held, that, in view of the provisions of Rule 81, an order which included a 
direction that the India Office should pay the fees of the appellant petitioner’s 
counsel and solicitor was one which the Board could not pronounce. 


Petition. 

On July 27, 1936, the petitioner, Mangal Singh, was granted 
special leave to appeal to His Majesty in Council against the 
judgment of the Fligh Court at Lahore, dated April 27, 1936, which 
confirmed the conviction of murder and the sentence of death 


Br 


P.C. 


1937. 


r 
Sri Sri Iswari Bhuba- 
nesbwari Thakurani 


v. 
Brojo Nath Dey. 
Lord Macmillan. 


January, 18. 
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ake passed on him by the Court of Sessions Judge of Praeger on 
1937; February 13, 1936. 

` Mangal Singh -By the present petition, the petitioner, who was in cay at 

The King: Emperor. the Central Jail, Montgomery, stated that he was not worth £25 in 

ae the world-besides his wearing apparel. He accordingly asked for 


leave to prosecute the appeal in forma pauperis ; that the fees 
normally. payable on the appeal and on this petition should be 
remitted ; and that the India Office might provide for the expenses 
of binding the Record and printing the case, and for the fees of 
counsel and soliéitor for prosecuting the petitioners appeal. 


MW. H, Rashid, for the Petitioner: This isa capital case, 
question involved being one of life and death. In Great Britain, 
the Court of Criminal Appeal allows legal aid to prisoners. 


W. Wallach, for the Opposite Party: The petitioner being 
admittedly a pauper, the India Office are prepared to pay for the 
binding of the Record and the Case. They are in fact prepared 
to pay for everything except the fees of the petitioner appellant's 


counsel and solicitor. 


Fanuary, 13, Lord Thankerton : Having referred to the provisions of rule 


81, continued: Counsel for the petitioner appears to be flying 
straight in the teeth of the rule. The proposal is a novel one to 
me, or, at least, a most unusual one, I fear that it is not com- 
petent, The petitioner is asking for indulgence to appeal as a 
pauper, and yet wishes to employ Ccunsel at someone else’s 
expense. He is seeking to have the best of both worlds. 


With regard to the legal aid provided to prisoners by the Court 
of Criminal Appeal in this country, there is statutory provision for it, 
The petitioner is asking for an order which this Board cannot 
possibly pronounce, 


With the exccption of the point with regard to the fees of 
counsel and solicitor, the petition will be granted. 


Sir Shadi Lal and Sir George Rankin agreed. 
Nehra & Co: Solicitors for the Petitioner, 
The Solicitor, India Office: Solicitor for the Respondents, 


R. C C. Fetition granted in fart, 
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APPELLATE CIVIL. Eg no 
Before Ma. Justice S. K. Ghose and Mr. Justice McNair. ' 


SARADA PROSAD GHOSE AND OTIIERS _ 1 Civin,' 


+ we” 


“g. ' 1937. 
eel 


n z 


PRAFULLA CHANDRA GHOSH ann oraurs.t `  Janŭařy, 15,28. 


Rent, suit for « Re-settlement and increase of annual rent—Record-of-rights, 
finally published—No remedy availed of by tenant to correct such record 
of rights—Patta and Kabuliyat executed before the passing of the Bengal 
Tenancy Act—Landlord, tf entitled to recover rent beyond the terms of 
such Pattı and Kabuliyat. f 
In a suit for rent it was found that fiare wasa resettlement and .the annual 

rent was increased under lart 2 of Chapter X of of the Bengal.Tenancy Act. 

It was further found that the tenant did not move the revenue officer under 

section 104E or 104G or the Civil Court under section 104H. There was a Patta 

and Kabuliyat between the landlord and the tenant executed with respect to 
this Jama from before the passing of the Bengal Tenancy Act in ‘which there 
was a stipulation that subject to the contingency as to increase of revenue by 

Government the rate of rent was fixed: ' . ` 


Held, that in spite of the fact that the tenant did not avail of the remedies 
provided by sections 104 E, 104 G or 104 H of the Bengal Tenancy Act, the 
landlord was not entitled to recover rent beyond the stipulations in the latta 
and Kabuliyat. 

Case laws discussed. 

Appeal by the defendant. 

Suit for rent. 

The material facts will appear from the judgment. 

Dr. Radhabinode Pal, Mr. Nirmal Kumar Sen and Mr. Anil 
Chandra Roy Chowdhury for the Appellants. 

Messis. Antlendra Nath Roy Chowdhury and Jnanendva Nath 
Bakshi for the Respondents. 


Mr. Surjya Kumar Aich for the Drews ee 
CG A V. 


The judgment of the Court was as follows: 


S. K. Ghose J.:—This is an appeal by the defendants in a Fanuary, 28. 
suit for rent, the question raised being as to the amount of rent ae 


*Appeal from Original Decree No. 131 of 1935 against the decree of Ramlal 
Banerjee, Esq. Additional Subordinate Judge of Khulna, dated the and of 


March, 1935. 
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payable. Plaintiffs are owners of a temporarily settled estate T 
919 of the Khulna Collectorate which comprises 4 mouzas, the 
defendanv’s tenure being within one of them. The original revenue 
from the entire estate was Rs. 2250/- upon a settlement of 99 years. 
In 1932 there was a re-settlement for 30 years and the revenue fixed 
was Rs, 11,205/. The defendants’ tenure was created on 31st 
March, 1877 and the annual rental then payable was Re. 687/4/ 
for an area of 800 bighas. In 1939 there was assessment of addi- 
tional rent for additional area and the entire annual rent then fixed 
was Re, 728-2a8-14!. In 1932 when there was the resettlement the 
annual rent was increased to Rs. 282a/- under Chapter X Part II 
of the Bengal Tenancy Act, this rent being recorded as payable 
from rst April, 1932. Plaintiffs have sued on the basis of the 
record of rights at the above rate for the period subsequent to ast 
April, 1932. ‘The main defence is that section 104 J of the Bengal 
Tenancy Act is not applicable to this Jama and that the plaintiffs 
are not entitled to get more than the rate of Re, 728-2a8-14¢. 
yearly. The Subordinate Judge has held against this defence and 
decreed the suit. Hence this appeal. 

The question is whether in this suit plaintiff is entitled to the 
rent as recorded under Part II of Chapter X of the Bengal Tenancy 
Act and claimed by him, or whether he is only entitled to the rent 
as contracted for in the Kabuliyat Ex. A and the Patta Ex. B. The 
lease came into existence before the Bengal Tenancy Act. The 
recitals show that the land was let out for reclamation and the 
terms provide for a progressive increase of rent until the “full 
rate of 8 annas per bigha” is reached. ‘Thereafter the rent is taken 
to be fixed, subject to the condition that if the rate of revenue be 
ever increased by Government the tenant would pay increased rent 
proportionately. The relevant clauss in Exhibit A runs thos:— 
“Besides the Dak Cess and the Road Cess no other imposition will 
ever be made besides the rate of rent fixed but whatever order will 
be made by Government at the time of settlement in future towards 
increment in respect of these lands will also be added to the Jama 
to be paid by us. Therefore subject to this contingency as to 
increase of revenue by Government the rate of rent is fixed. That 
this is the character of the tenancy is supported by the decisions in 
similar cases ¢, g. Huro Prasad Roy Chowshry v. Chundee Churn 
Boyragee and others (1); Port Canning and Land Improvement Co., 
Ltd, v. Katyani Debi (2); Satya Charan Law and another v, Rai 

(1) (1889) I. L. R. 9 Cale. 505. 
(a) (1919) F, L. R, 47 Cale. 280; 32C. L. J.L 
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Mohan Sil Das & others (1). This is also not disputed by the 
learned Advocate for the plaintiff respondent in this Court. But he 
has contended that, in spite of the provisions as to rent in the lease, 
when once the rent has been settled under section ro4 of the 
Bengal Tenancy Act the tenant is bound to pay that rent. This is 
the view taken by the learned Subordinate Judge who pointed out 
that it was open to the tenant to move the Revenue Officer under 
section 104 E or 104G or the Civil Court under section 104H, that 
he failed to do so, and that the entry of rent is conclusive under 
section 104J. Dr. Pal for the defendant appellant does not dispute 
this, but his contentidn is that the provision in the lease is a special 
condition or incident of the tenancy, that the record, or the omis- 
sion to record, as to this has no more finality than that under 
section 103B clause (5), that is to say that it is open to defendant 
to show by evidence, in other words by producing the documents 
of lease, that so far as the plaintif is cancerned he is not entitled 
to more than is stipulated for in the documents of lease. When 
there isa record of rights prepared the particulars to be recorded 
are those as liid down in section 102 and they include the rent 
payable at the time the record of rights is being prepared, the 
special conditisns and incidents if any of the tenancy, and so on. 
This record when finally published is presumed sto be correct until 
it is proved by evidence to be incorrect, [Section 103B(s)]. Where 
a settlement of land revenue is not being made fair and equitable 
rent may be settled under section 105 onthe application of the 
parties and the decisions becomes final under section 107. But 
where a settlement of land revenue is being made, Government has 
to fix the basis of such settlement by finding the assets of the estate 
and so we have it that, in every case in which a settlement of land 
revenue is being made, the Revenue Officer shall proceed under 
section 104 to settle fair and equitable rent. In doing so the 
Revenue Ofħcer may settle the existing rentals recorded in the 
record of rights as published under section 103A or he may enhance 
or reduce such rentals, [Section 104A(t) (d)]. 

It is open to tbe parties interested to intervene in the settlement 
proceedings under sections 1¢4E and 104G. A person aggrieved by 
the decision may institute a suit in the Civil Court on any of 
the grounds mentioned in section 104H (3), which are really 
grounds arising out of the record of rights as finally published under 
section 103A subject to all these provisions rent thus settled shall 
be deemed to be fair and equitable rent under section r0o4J. Dr. 


(1) (1931) 36 C. W. N. 183. 
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Pal for the appellant does not dispute that it was open to the tenant 
to take steps to have the Kabulyat rent recorded. His contention 
is that the Kabulyat rent in this case is only a special incident of 
the tenancy. The Kabulyat rent may not be the same as the fair 
and equitable rent settled under section rogA to 104F. Ifthe 
estate were to be sold for arrears of revenus or G>vernment were 
to make a fresh settlement with a stranger, the Kabulyat wculd be 
gone and the defendant tenant would be liable to pay the fair and 
equitable rent. But so long as the plaintiff is there he cannot ask 
for more than what is stipulated for in the Kabulyat and the 
omission to record this special incident of the tenancy has not the 
finality as to rent under section 104]. [Amdbica Charan Chakra- 
varti and others v. Joy Chandra Ghosh and others (1)|.In Pria Nath 
Das v. Ramtaran Chatterjze (2), the lease creating a permanent 
Ganti tenure was created in 7867 and it contained a clause for pro- 
portionate abatement of rent if any part of the land be resumed by 
Government, In 1884 part of the land was resumed by Government 
and rent was fixed thereon. The suit was for the rent as fixed in 
the settlement of 1884 and the defendant pleaded the lease. The 
plaintiff relied on the Bengal Act VIII of 1879 the 7th section of 
which provided for record of rent as fair and equitable. Their 
Lordships of the Judicial Committee say ‘‘ The settlement proceed- 
ing of 1884 cannot be held to have abrogated the rights of that 
respondent under the Pottah, so long as the Raja Baroda Kant Roy 
and his heirs were themselves ina position to let him have the 
lands. In fact, the resumption by Government did not disturb the 
possession either of the Raja’s heirs or of Chatterjee. The mere 
fact of resumption cannot be held to have brought to an end the 
rights of the respondent Chatterjee under the Pottah, for the Pottah 
itself recognises the precarious nature of the grantor’s title, and 
provides against the loss of possession should that be the result. 
The appellant founded mainly on the roth section of the Bengal 
Act VIII of 1879. The claim of the respondent Chatterjee in no 
way conflicts with the operation of this section or with the rights of 
the Government under it. The section is plainly intended to fix for 
the future the liability of such under-tenants as may enter into 


- possession. 


“Tf it had seemed good to the Government to take the land into 
their own Khas possession, orto settle it on strangers to the 
contract with the respondent Chatterjee, then the recorded rent 


(1) (1903) 13 C, W. N, 210. 
{2) (1903) I, L. R. go Cale. 811, 
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would have been the rate of payment by that respond ent. But the civit 
lands having been settled on the heirs of the Raja who granted 1937. 


the Pottah, the Act does not interfere with the contractual rights of sarada Prosad Ghose 


the Subordinate holder. Now the period of the settlement being v: 

; te ; i A Prafulla Chandra 
still current, the Ganti rigbt still subsists, and the respondent is only Ghosh. 
liable for tbe rent payable under the Pottah. ” Se Ghose y 


This was followed in Prafulla Nath Tagore v. T. C. Tweedie, -— 
Receiver and others (1) upon which Dr. Pal has strongly relied. 
There the lease was created in 18¢o, tbe relevant provision being 
that if any Char or alluviated land was separately settled after 
“ becoming Government Khas” the Taluqdar would not get any 
reduction of the Jama mentioned in the Kabulyat. In 1914 there 
was a fresh settlement by Government and the settlement authorities 
settled higher revenue payable by the plaintiff and higher rent 
payable by the tenure-holder. The plaintiff sued for the higher rent 
thus recorded and the defendant pleaded the Kabulyat of 1860, 
The decision was based upon an interpretation of the old section 192 
ofthe Bengal Tenancy Act and it was held that that section does 
not empower a revenue officer to fix a rent so as to affect a contract 
entered into before the passing of the Bengal Tenancy Act. 

This decision does not take us further than the present sec- 
tion ror of the Act as amended by Bengal Act IV of 1928, To 
that extent Prafulla Nath Tagore v. T. C. Tweedie (1) may be 
said to have become “obsolete” (Mitter & Mukerji 1929 Edition 
P. 667), But the above amendment rather emphasises the fact 
that leases touching the rent of tenures, if created before the 
passing of the Bengal Tenancy Act, remain unaffected. In 
Mohendra Nath Biswas & others v. Syam Lal Banerjee and 
another (2), the lease was created before the passing of the Bengal 
Tenancy Act. There was a resettlement. by Government with 
the original temporary settlement holders, but in the course of 
the last settlement the under-tenures were not mentioned in the 
settlement records. In a suit for rent the under-tenure holder 
pleaded that there was no longer any relationship of landlord 
and tenant. It was held that the effect of the resettlement by 
Government with the original settlement holders or their respresen- 
talives was to keep alive the contractual obligation of the subordi- 
nate holders as amongst themselves. 

For the plaintiff respondent in this Court stress bas been laid 


(1) (1921) 35 C. L, J. 14. 
(2) (1914) 19 C. L. J, 508. 
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on two cases in which the contract was over-ridden viz. [Amdica 
Charan Chakravarti & others v. Joy Chandra Ghose & others (1) | 
which was followed in Prasanno Kumar Adhikari v. Rachimuddin 
Howladar & others (2) No doubt in both cases the ratio 
decidendi was that the rent in the lease must give way to the 
rent as settled under Part Il of Chapter X of the Bengal Tenancy 
Act. But there are points of difference from the present case, 
In the 13 C. W. N. case the Kabuliyat was created before the 
Bengal Tenancy Act but it was no longer binding because the 
estate, which was a permanently settled one, had been sold for 
arrears of revenue and purchased by Government which then 
settled it temporarily with the pliintiffs. In Prosanno Kumar 
Adhikari v. Rachimuddin Howladar (2) the Kabulyat was of 1904 
a case which is now provided for by section ror. These two 
cases may therefore be distinguished. On the contrary it seems to 
us to be right that in the case of a lease which was created 
before the Bengal Tenancy Act the stipulation as torent must 
remain unaffected as between the contracting parties in the 
absence of an express provision lo the contrary in the Act. 

In this view the contention for the appellant must prevail, 
The rent payable by the tenant will be the existing rent as per 
Kabuliyat Ex. A plus the increase of revenue which has been 
assessed in respect of the lands covered by the Kabuliyat, This 
will have to be calculated by the lower Court and a decree made 
accordingly. The suit is accordingly remanded to the lower 
court for further hearing and determination. The appellants will 
get their costs in this Court and the parties will get proportionate 
costs according to succets in the lower Court, Further costs will 
abide the result. 

Let the records be sent down as early as pos ible and let the 
hearing of the case be expedited in the lower court. It may be added 
that the decree of the lower court will stand as regards the portion 
not appealed against, being the admitted rent. 

McNair, J: lagree that the appeal shculd be allowed for 
the reasons given by my learned brother. The question for 
decision falls within a small compass but at first sight some of 
the reported decisions appear to be conflicting. The lease of 
1877 provided in effect for a fixed rental. The estate was 
resettled with the plaintifs in 1930 andthe “fair rent” showed 
a considerable increase over the fixed rent. The landlord seeks 


(1) (1g08) 13 C. W. N. 210. 
(2) (1912) 17 C. W. N. 153. 
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to recover the fair rent and contends that the entry’in the 
Settlement Records is conclusive against the tenant by reason of 
the provisions of Section r04 J cf the Bengal Tenancy Act, and 
that the tenant is thus precluded from alleging that rent at any 
other rate is payable, 

The terant does not dispute that the rent showa in the Settle- 
ment Record isa fairrent nor does he deny that that rent may 
be recoverable by some other landlord; but, he argues, the 
present landlord has agreed by the terms of the lease to exact 
only a certain rent and he has thereby precluded Limself from 
taking alvantage of any enhanced rent which may be recorded by 
reason of the settlement, 

In other words he argues that the resettlement of revenue does 
not affect the rights of parties infer se. He relios on the decision of 
the Privy Council in Port Canning and Land Improvement Co. Ltd. 
v. Katyani Deli (1) and contends that the terms of the Kabu- 
liyat show that the rent was intended to be a fixed rent which as 
between the contiacting parties wai not liable to enhancement 
under the provisions of the rent law. 
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The cases Ambica Charan v. Jay Chandra (2) and Prosanno > 


Kumar v. Rachimuddin (3) relied on by the defendant are dis- 
tinguishable. The landlord who sued in the former case ‘was 
not the landl:rd who had entered in the original contract so that 
he was not attempting, as here, to vary his own contract to his 
advantage. In 17 C. W. N. 153 the Kabuliyat was executed in 
too4 long after the passing of the Bengal Tenancy Act by which 
the tenart is precluded from pleading a contractual rate differing 
from the rate of rent recorded. The appellant’s contention 
must therefore prevail that the rent iecorded is a fair rent 
but that the rent recoverable by the ,laintiff ‘is the rent 
provided under the terms of the Kabuliyat and the appeal must 
be allowed. 


P, R Appeal allowed. 


(1) (1919) L. R. 461. A. 279, (a) (1908) 13 C. W, N. 210. 
(3) (1912) 17 C. W. N: 155. 
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Before Mr. Justice S. N. Guha and Mr. Justice R, C, Mitter. 


BIBHUTI BHUSAN PAL CHAUDHURY AND OTHERS 
D. 
SRIMATI MAYA DEBY, TRUSTEE TO THE ESTATE 
OF DEBNANDAN MUKHERJEE, AND ANOTHER,* 


Girbidar—Right to receive or recover arrears of rent—Arrangement with 
the defaulting Putnidar—Registered lease—Terms, if can be varied by 
unregistered document -Transfer of Property Act (IV of 1882) Sees. 
107, 117—Darputni lease, not a lease for agricuitural purposes ~ Executing 
Court—Compromise relating to abatement of rent— Power to record— 
Indian Registration Act (XVI of 1908) Sec. 17, Sub-section 2 (VI) and 
Sec. 17 (1) (d)—Doctrine of estoppel, when can be invoked. 


A girbidar may have the right to receive or recover arrears of rent due to 
the futnidir at the time when he takes possession, that isto say, his 


“right etends to the unrealised arrears for a period before his possession. But 


there is nothing to prevent him from making arrangements in respect thereto 
with defaulting putnidar. 


The terms of a registered lease cannot be varied by an unregistered docu- 
ment 7 . 


Lalit Mohan Ghosh v. Gopali Chuck Coal Company Limited (1) and Durga 
Prosad Singh v. Rajendra Narayan Bagchi (2) referred to. 


A darpatni lease is not a lease for agricultural purposes within the meaning 
of Sec. 117 of the Tiansfer of Broperty Act and would accordingly be governed 
by Sec. 107 of the said Act. i 


The execution Court has got no power to record a compromise relating to 
abatement of rent. Even if the order of the Court records the whole of the 
compromise that will not cbviate the necessity of registration so far as the varia- 
tion of the material covenant abzut rent of the darputni pattah is concerned. 


Section 17, Sub-section 2 (VI) of the Registration Act does not exempt 
from registration documents coming within Sec 19(t) (d) of the same Act. 
Sarat Chandra Dus v. Saragini Rudraja (3) referred to. 


The doctrine of estoppel cannot be invoked against statutory provisions and 


„it hasvits foundation oa representation of facts being made. A mere representa- 


tion of an intention cannot be the basis of estoppel. A promise made is not 
a representation of a fact. 


Fordon v. Money (4) referred to. 
Appeal by the defendants, 


* Appeal from Original Decree No. 164 of 1938€, against the decree of 


K. N. Mitra, Esq, Subordinate Judge, Nadia, in Rent Suit No. 26 of 1933 
dated the 14th March, 1935. 


(1) (1911) I L. R. 39 Cale. 284. (a) (1913) I. L. R. 41 Cale. 493 (506). 
(2) (1922) 27 C. W. N. 897 (goo). (4) (1824) £ H. L, C. 185. 


Vou, LXV.] HIGH COURT, 


Suit for arrears of rent and cess for the year 1336 and up to 
Kartick Kist of 1337. 


The material facts wiil appear from the judgment. 


Messrs. Bro jolal Chakravarty, Gopendra Nath Das and Bon- 
behari Mukherjee for the Appellants. 

Messrs. Jatin dra Nath Sanyal and Joygopal Ghose for the 
Respondents. 


The judgment of the Court was as follows :— 


R. C. Mitter, J. :—This appeal, which is on behalf of the 
defendant, arises out of a suit for rent. The claim in the suit is 
for arrears of rent ani cesses for the year 1336 and up to the 
Kartick Kist of 1337. It has been valued at Re. 6948-13-9 in the 
plaint. The rete of rent according to the plaintiff was Rs. 2700 
and cesses Rs 450-11 per year. There are 5 defendants, defen- 
dants Nos. 1 and 2 may for brevity’s sake be called the Pal 
Choudhury defendants and Nos. 3 to 5 the Roy defend ints. 
The plaintiff claims asthe trustee of her husband Deb Nandan 
Mukherji. The trust deed was challenged in the lower Court, 
but the finding of that Court is that is a valid instrument. This 
finding has not been challenged before us. 

The learned Subordinate Judge passed a decree for Rs. 4143- 
10-9. He held that the plaintiff was entitled to claim rent at 
the rate of Rs, 2609-8-6 and cesses at the rate of Rs. 151-13 per 
year. He further held that half of the rent and cesses due for 
the year 1336 had been satisfied by the Pal Choudhury defendants 
before suit. Both sets of defendants have joined in this appeal 
but the plaintiff has not filed any crose-objections. 

‘Debnandan Mukherjee was the patnidar and the defendants 
hold a darpatni taluk under him. Thisdarpatni taluk was created by 
a registered potta on the 2nd April 1869 (Ext. E-II-I), the demised 
premises being Mouzi Hanspukuria included in permanently 
settled estate (Trouzi No. 431) and char Hanspukuria included in 
a temporarily settled estate (No. 988). Under the Patni taluk 
owned by Debnandan Mukherji and which is now vested in the 
plaintiff as trustee there was another Darpatni taluk held by the 
Midnapore Zemindary Co., Ltd. 

The plaintiff avers in the plaint that Debnandan Mukherjee 
failed to pay the patni rent due to the Zemindar with the result 
that his patni taluk was advertised for sale under Regulation VIII 
of 1819, but the sale which was to have taken place on the rst 
Augrayan 1339 was averted by the Midnapore Zemindary Co., Ltd, 
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cir. depositing the Zemindar’s dues, and the said Company thereafter 


1937. took possession of the Patni taluk under the provisions of 
Rta a pal Section 13(4) of Regulation VIII of 181g and “ since then the 
Chaudhury ~ said Darpatnidar Company remained in possession as representative 
Sm Maya Deby. of the plaintiff by realising rents by virtue of the plaintifi’s right 
R. C. Mitler, F. and kept the plii! tifs possession in tact.” The plaintiff claimed 
—— rent for 1335 and uo to Kartic 1337 on the footing that thereafter 
the Midnapur Zemindary Company went into possession as 

“ girbidar” (paragraph r of the plaint). 
Two sets of written statements were filel one by the Pal 
Choudhury defendants, and the other by the Roy defendants. 


The specific pleas taken by the Roy defendants in their written 
statement are :— 


(a) That the trust deed executed by Debnandan Mukherjee 
` was a fictitious, collusive and benami document, and also not 
executed and signe J according to law, 

(b) That the plaintiff cannot recover as her name has not 
been registered in the Zemindar’s sherista, 

(c) That the derpatni taluk can only be made liable, 

(à). That plaintiffs claim barred by limitation, 

(e) No arrears due for the years in suit, 

(f) Plaintiff cannot claim for the month of Kartic of 1337, 

(g) That Char Hanspukuria had been made Khas by Govern- 
ment, and was not in possession either of the plaintiff or of the 
defendants, and the defendants are not liable for rent at the rate 
of Rs, 2700 but entitled to abatement. Debnandan agreed to 

- grant an abat:ment at the rate of Rs. 225 per year. In any case 
there should be apportionment of rent of both Mouzas, eg. Hans- 
pukuria and Char Hanspukuria, 


(b) 309 bighas of lands had gone under water, hence there 
should be further abatement of rent. There are general pleas 


that the plaintiff’s suit is not maintainable and she is not entitled 
to claim rent. 


The Pal Choudhury cefendants in their written statement 
challenged the trust deed, pleaded that Debnandan agreed to 
allow abatement of rent at the rate of Rs. 225 per year on account 
of Cbar Hanspukuria. They further pleaded that Debnandan 
had split up the darpatni taluk in two tenures, one to be held by 
the Roy defendants and the other by the Pal Choudhury defen- 
_ dants and that they, the Pal Choudhury defendants, had paid up 
their -dues for the year 1336. This written statement also com- 


ra 
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tains vague pleas to the effect that the plaintifs suit is not main- 
tainable. 2 

Mr. Chakravarty appearing for both sets of defendants raises 
four points before us. 

(1) That the plaintiff is not entitled to claim at all, the right 
to sue being in the Midnapur Zemindary Co. Lid. 

(2) That at any rate the Subordinate Judge ought to have 
deducted not Rs. 9%-7-5 from the yearly jıma but the sum of 
Rs, 225. 

(3) That the darpatni had been split up into two before the 
period in claim and 

(4) The form of the decree is bad. The Pal Choudhury 
defendants ought not to have been made liable for what remained 
due for the year 1336. 

The second and third points have been dealt with by the 
learned Subordinate Judge but there is no indication in the judg- 
ment of the questions raised and involved in points Nos, r and 4. 

In support of point No. 1 Mr. Chakravarty says that the 
plaintiff has admitte] in paragraph r of her plaint that the dar- 
patnidar, the Midnapur Zemindary Co. Ltd. had puid up the 
Astam dues and had taken possession on the rst Aughrayan 1337. 
Under the provision of Section 13(4) of the Patni Regulation 
the said Company is in the position of a m>rtgagee in possession 
-and entitled to repay itself from the profits of the Patni taluk, 
The profits include as well arrears of rent due from the darpatni- 
cars, the defendants, for a period anterior to the taking of posses- 
sion by the said Company. ‘This he siys follows from the language 
of Section 13(4) of the Patni Regulation and has also been decided 
by a Division Bench of this Court in the case of Abdul Aziz v. 
Behari Lal (1). He further says that this defence was pleaded 
in paragraph 8 of the writ'en statement of the Roys and that the 
Subordinate Judge was wrong in not considering it. 

The first thing that has to be considered Ly us is whether such 
a defence was in fact raised in the written statements. We have 
set out before the rlevent passage in paragraph 1 of the plaint. 
Paragraph 8 of the written statement of the Roy runs as follows :— 
“The claim of tke plaintiff in the plaint is not given in detail 
and is indefinite. On eximination of the accounts in the 
plaint it cannot be understood at all up to what date of 
1337 the plaintiff has made her claim according to the 
statements in paragraph x of the pliint cf the plaintif. Zhe rent 

(G) (917) 44t LC 71. % 
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Jom Kartic Kist of 1337 B. S. cannot be due to the plaintif. 
The plaintiff is not entitled to get the rent of the period before 
the rst Aughrayan 1337 B. S. as she has mentioned to be due 
to her in paragraph 1 of the plaint.” The underlined passage 
indicates that the right of the plaintiff to claim rent up to Assin 
of 1337 was not disputed, but the dispute was only in respect of 
the month of Kartic, 1337. The arrears for which Astam sale was 
advertised was for the first six months of 1337 in arrears, from 
Bysack to Assin, 1337 B. S. and these defendants only wanted to 
mention in the aforesaid part of the written statement, as Mr. 
Chakravarty in the course of his argument admitted, that, on the 
analogy of the rights of a purchaser at a revenue sale, the Midna- 
pore Zemindary Co. had the right to realise rent due to the 
Patnidar from the ist Kartic, 1337, the day of making defiult by 
the patnidar, for which Astam proceedings were taken, although 
the said Company took possession a month later, i.e. the rst 
Aughbrayan, 1337. The last line of paragraph 8 cf the written 
statement which is only a general statement accordingly was not 
intended to raise specifically by way of defence the point which 
Mr. Chakravarty now wants to raise tefore us. This passage is 
explainable on the basis of the preceding paragraphs of the written 
statement, they being that the trust deed was fictitious and that 
the plaintiff not having registered her name in the Zemindar’s 
Sherista was not entitled to sue. No issue was raised to the effect 
that the right to claim the arrears in question was in the Midnapore 
Zemindary Co. The first issue was no doubt as to whether the 
suit was maintainable at the instance of the-plaintiff and under 
that issue the question as to whether the trust deed was valid or 
not and whether the plaintiff required her name to be registered 
in the Zemindar’s sherist. for the maintainance of the suit was 
discussed and decided by the learned Subordinate Judge. On the 
materials we have before us we hold that the matter now sought 
to be canvassed before us was never placed before the Subordinate 
Judge at the hearing, and is a new point altogether raised here for 
the first time. The next thing for us to consider is whether we 
should allow the point to be raised before us for the first time. 
Mr. Chakravarly says that it being a pure question of law ought to 
be allowed to be raised here. It may be that a girbidar has the 
right to receive or recover arrears of rent due to the patnidar at the 
time when he takes possession, that is to say that his right extends 
to the unrealised arrears for a period before his possession. But 
there is nothing to preyent bim from making arrangements in 
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respect thereto with defaulting patnidar. We do not think that it 
would be justto rob the plaintiff of the case which she could or 
would have made to meet this point if it had been raised by the 
defendants in the lower Court. The materials in the record indicate 
that the Midnapur Zemindary Company instituted a suit for arrears 
of rent for the Darpatni taluk of the defendants (Rent Suit No. 38 
of 1933)—-See I. 27 and Order No. 33 P. 10. We were invited by 
the plaintiff respondents to receive as additional evidence the 
judgment of that suit but we have not acceded to that request as in 
our judgment we can dispose of the first point raised by Mr. 
Chakravarty on other grounds. 

From the materials on the record we can safely infer that neither 
the Miduapur Zemindary had laid any claim against the defendants 
for the period now in suit nor the defendants had made any pay- 
ments to the former forthe same, If that had been the case the 
defendants would have siid so either in the written statements or in 
their evidence seeing that the rent suit instituted by the plaintiff 
(Rent Suit No. 26 of 1933) and the rent suit instituted by the Mid- 
napur Zemindary Company (Rent Suit No. 38 of 1933) had been 
instituted at about the same time and had been pending in the 
same Court. We cannot accordingly allow Mr. Chakravarty to 
raise the said point for the first time here. 

Regarding the second point raised by Mr. Chakravarty the 
relevant facts are these: Inthe year 1929 Debnandan instituted 
arent suit against the defendants for arrears of rent of the Darpatni 
Taluk (Rent Suit No. 3 of 1929) and recovered a decree on the 31st 
August, 1929. He put this decree into execution in Rent Execu- 
tion Case No, 1 of 1,29. In that execution case Debnandan filed 
an application on the r9th November, 1929. The said application 
[(Exhibit G, II(8)] recites that the defendants were about 
to file an appeal against the rent decree and as the result 
‘thereof, if filed, would be uncertain “the matter is settled” 
according to the terms recited in the petition. In paragraph r it was 
recited that the decretal amount was Rs. 11,983-15-7 for rent and 
Rs. 1,265-15-6 for costs total Rs. 13,249-15-1, that the judgment: 
debtors would on that day pay Rs. 4,000 that the defendants 
would get deduction at the rate 225 per year from the darpatni 
Jama, being the revenue then payable for Char Hanspukuria, and 
in future the deductions would amount to the revenue that may be 
assessed on the same. Paragraph 2 recites that the defendants 
had agreed to these terms and would desist from filing an appeal 
against the present decree. In paragraph 3 the.manner of adjust- 
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Civiu. ment of the decree under execution is recited and the prayer mide 
1937+ ds to record the saxe in the register and execution be dismissed. 
Bibhuti Bhusan Pa] On the petition is a note that it was disposed of by order No. 8, 
Chaudbury dated 19.11 1929. That order has nof been produced. This 


Sm. Maya Deby, petition of compromise was not registered. In the Darpatni Potta 

R. C Milter, F. (Ex. E) the parties contemplated the resettlement of Char -Hans- 

ae pukuria by the Government, which at the date of the darpatni 
potta had been settled with the patnidar at a revenue of 
Rs. 96-7-6p. The material terms are at page 4 Part IL of the 
Paper-book. They are that after the current settlement with 
Government shall have expireJ, the darpatnidars would be entitled 
to take new settlement from the Government, and in that case 
the sum of Rs. g&-7-5 only would be the deduction from the dar- 
patni rent fixed at Rs. 2,700 per year and “the darpatni rent as fixed 
would not be allowed to be reduced or increased for any other 
reason, except forany of the terms meitioned in the document.” 
The finding o° the learned Subordina‘e Ju ige is that the defendants 
have themselves taken settlement of the said Char from the 
Government. On the materials on the record we cannot say that 
this finding is wrong. The learned Subordinate Judge held that 
Ex. G had in fact been filed by Debnandan, but as it was unregis- 
tered it coul] not vary the aforesaid terms of the darpatni potta 
which was a registered instrument. He accordingly gave an abate- 
ment of Rs. 96-7-6 only. . 

Mr. Chakravarty contends that his clients are entitled to get 
an abatement of Rs. 225 per year on the basis of Exhibit G. He 
admits that the view of the law that the terms ofa registered lease 
cannot be varied by an unregistered document is correct. This 
be has to admit in view of Section 107 of the Transfer of Property 
Act and of the decision based thereon of the Full Bench in Zotit 
Mohan Ghosh y. Gopali Chuck Coal Company, Lid. (1) and of the 
observation of the Judicial Committee in Durga Prosad Singh v. 
Rajendra Nath Bagchi{2) A darpatni lease is not a lease for 

$ agricultural purposes within the meaning of Section rry of the 
Transfer of Property Act and would accordingly be governed by 
Section 107 of the said Act. Mr. Chakravarty wants to get round 
this difficulty by urging 

(a) That here there is no varintion of the darpatni potta 
in respect of rent. He says that the rent as mentioned there- 
in is not reduced by Ex. G, but only the abatement to be 


` 


(t) (1911) [. L. R. 39 Cale. 284 F. B. 
(a) (1913) L L. R. 41 Calc. 493 P. C. (506). 
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be given for the Char Hanspukuria that had gone out of the Patni- 
dar’s hands is settled by agreement. 

(b) That in any event Ex. G being embodied in an order of 
Ccurt want of registration does not affect his clients’ claim. 

(c) That as his clients did not file any appeal against the 
decree passed in Rent Suit No. 3 of the 1929, the plaintiff being 
the successor in interest of Deb Nandan is stopped from claiming 
anything more than Rs. 2475 per year i. e, Rs. 2700 leas 225, 

We cannot give effect to any of these contentions. 

Ext, G varies the covenant of the darpatni potta which we have 
recited above. That is a very material covenant and its variation 
in the way suggested materially varies the amount of the landlord’s 
claim for rent, Incur judgment the case comes within the Full 
Bench case mentioned above. Regarding the second contention we 
do not know what the order of Court indicated on Ex. G was, 
An order was no doubt passed by the execution court but that order 
has not been produced, It may be that that order was in accordance 
with the prayer made in paragraph 3 of Ex Gi. e. an order record- 
ing the adjustment of the decree and dismissing the execution. 
The execution Court had no power to reccrd the compromise rela- 
ting to the abatement of rent. Even if the order of the court recor- 
ded the whole of the compromise as set out in Ext G. that would 
not obviate the necessity of registration so far as the variation of 
the material covenant about rent of the darpatni potta is concerned. 
Section 17 Suk-section 2 (vi) of the Registration Act does not 
exempt from registration Cocuments coming within section 17(1)(d) 
Sarat Chandra Das v, Savajini (1). 

The question of estoppel was not raised in the lower Court and 
there are besides two difficulties inthe way of Mr. Chakravarty. 
Firstly that doctrine cannot be invoked against statutory provisions 
and secondly the doctrine has its foundation on representation of 
facts being made. A mere representation of an intention cannot be 
the basis of estoppel. A promise made is not a representation 
ofa fact. This has been made clear by the House of Lords in 
Jordon w, Money (2), Regarding the point about the splitting up 
of the darpatni, the foundation of the arguments of the appellants 


ison Ext. F and Ex. G (1). Ext. F isa receipt granted by Debnan-. 


dan to tbe Pal CLowdbury defendants dated 12th January, 1930 
and Exhibit G(r) is a petition filed by him in the execution Court 


(1) (1922) 27 C. W. N. 897 at goo. 
(2) (1854) 5 H. L. Cases p. 185. See also observations of Lord Macnaghten la 
White—Church Ltd. v. Cavanagh [1902] A. C, 117 at 130. 
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for recording satisfaction in favour of the Pal Chowdhurys. These 
documents recited the splitting up but to none of them are the 
Roys parties. In the written statement of the Roys also they 
do not say that there was any splitting up. The position therefore 
is that all the tenants, did not consent to the splitting up. In 
view of Section 88 of the Bengal Tenancy Act ‘as amended now, 
which is applicable to this case, we hold in agreement with the 
Subordinate Judge that the darpatni taluk has not been validly 
split up into two teaures for the aforesaid reason. 

Regarding the last point we hold that there is no substance 
in it. This question materially depends upon the question of 
splitting us. If the darpatni was not split up into two, as is our 
finding, the liability for rent continued to be joint. and several. 
The payment of half the rent by the Pal Chowdhurys for the 
year 1336 as evidenced by Ext. F does not absolve them from 
liability for the unpaid balance of 1336. The last line of Exhibit 
F which has not been correctly translated does not in our opinion 
discharge them of this lability. The result is that this appeal is 
dismissed with costs. Hearing-fee 5 gold mohurs. 


S. N. Guha, J. :—I agree.” 


E, De Appeal dismissed. 





Before Mr, Justice S. N. Guha and Mr, Justice C. Bartley. 


BHUSAN CHANDRA SAMANTA 
A 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL * l 


Land Acquisition Act (Iof 1894), Sec. 23 (1) first~Market value of land 
including plants to be paid—Collector's award under Sec. 23 (1) secondly 
—Procedure adopted by the Collector trregular—Rule for interpretation 
of statutes—Policy and intention of Legislature to be given effect tom 
Change in the previous law—Diminution of profits of occupation during 
the period between the declaration and the Collectors’ entry into possession 
to be taken into account -Statutory allowance for any part of the claim 
not prayed for~Two parts of the claim for compensation need not be 
differentiated —Burden of proving the inadequacy of the Collectors’ award 
on the claimant, = 


*Appeal from Original Decree No. 175 of 1944, against the decree of 
D. C. Ghose , Esq , President, Calcutta Improvement Tribunal, dated the 28th 
of May, 1934. 
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In the present case the Collector awarded compensation separately for the 
plants not under Section 23 (1) frst but under section 23 (1) secondly : 


Held that the procedure adopted by the Collector was irregular to the 
extent that section 23 (1) secondly could not have any application to plants 
which were in the premises acquired at the date of the publication of declara- 
tion ; the two different things contemplated by section 23 (1) frst and section 
23 (1) secondly were taken together and one amount of compensation by way 
of damages and not any market value under Section 23 (1) frst awarded by 
the Collector for plants existing at the time of taking possession of the 
premises acquired. was z 


Heid further that the market value of the land including the plants in the 
nursery in question at the date of the publication of the declaration under section 
6 of the Land Acquisition Act is to be paid under section 23 (1) first. 


In interpreting the provisions of a statute, we have primarily to go upon 
the language used, to examine the same, and to find out tts meaning. Consi- 
deration derived from the previous state of law should not generally influence 
Courts in the matter of interpretation of a particular provision of law and 
starting with an enquiry how the law stood previously would not be justifiable 
in all cases ; but if the meaning of the statutory provision be doubtful, resort 
may bs had to the previous state of the law for the purpose of aiding the 
construction of the same. 

Bank_of England v. Vagliano Brothers {t); Narendra Nath Sircar v, 
Kamalbashini Dasi (2) referred to. 

The policy and the intention of the Legislature to provide for the payment 
of the full value and reimbursement to the party whose property was acquired 
have to be given effect to. : : 

The provision contained in Section 23 (1). secondly was introduced in 
order to give full effect to the policy of the law bringing under considera- 
tion in addition to the market valwe, as mentioned in section 23 (1) first any 
diminution cf the profits of occupation during the period between the 
declaration and the Collectors’ entry into possession as also the value of 
any standing crops or trees that may be on the land when the Collector takes 
possession. ‘ 

In view of the position in the present case that the claimant has not claimed 
statutory allowance for any part of his claim, itis not necessary to differentiate 
one part of the claim for compensation under séction 23 (1) first, and another 
under section 23 (1) secondly. 

The burden of proving that the award of the Collector was inadequate 13 
on the claimant. - 


Appeal by the claimant in a Reference under section 18 of the 
- Land Acquisition Act. 


The material facts appear from the judgment. 
Messrs. Chandra Sekhar Sen, Jatindra Mohan Mitra, Benoy 
‘Krishna Mukherjee for the Appellant. 


(1) [1891] A, C. 107. (2) (1895) L. R. 23 I. A. 18. 
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Dr. Bijan Kumar Mukherjee for the Respondent. 

C A, V. 

The judgment of the Court was delivered by 

S. N. Guha, J :—This is an appeal from the decision of the 
Calcutta Improvement Tribunal, in a Reference under section 
18 of the Land Acquisition Act. Under the law, the appeal is in 
the nature of a second appeal as contemplated by section roo of 
the Code of Civil Procedure. 

It appears that the appellant Bhusan Chandra Samanta was 
allowed compensation to the extent of Rs Joo for plants in a 
nufsery, comprised in certain premises acquired under the Land 
Acquisition Act. It is apparent from the Collector’s note stating 
grounds for making the award, that the amount of Rs 700 was 
awarded on account of damages sustained by the claimant by 
reason of the taking possession of the plants in the nursery. 
The Reference under section 18, related to a claim f Rs, 2920-6-0 
for value of plants, as mentioned in the application for reference, 
filed before the Collector on the 27th of January, 1931. 

The learned President in his judgment, with which the 
Assossors expressed agreement, considered the questions of law 
arising in the case, upon the provision contained in section 23 (1), 
secondly of the Land Acquisition Act, the Collector having 
admittedly awarded compensation to the appellant to the extent 
‘of Rs. 700, as value of the plants at the time of taking possession 
of the acquired premises. These questions of law were formulated 
by the President in the manner following: ‘What is the meaning 
and significance of section 23 sub-section 1 secondly? Why has 
it been inserted in this section? If crops and trees are ‘land’, 
then why has provision been made separately for the awarding 
of compensation for such objects? What was the intention of 
the legislature in the matter >” It may be stated at the outset 
that the provisions contained in section 17 or section 24 of the 
Land Acquisition Act are not of any assislance in answering the 
questions propounded by the learned President in the manner 
mentioned above; nor do the decisions in the cases referred to 
in the judgment of the President [Zhe Sudb-Collector of Godavari 
y. Seragam Subbaroyadu (1), The Collector of Bareilly vy. Sultan 
Ahmad Khan (2) ] throw any light on the subject under consi- 
deration, The questions propounded must be answered on the 
interpretation of the provisions of section 23 (1) second/y, as they 
stand, applying the rules of interpretation applicable to the case. 


(1) (1g05) L L. R g0 Mad, 151. (2) (1926) I. L. R. 48 All. 498. 
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The market value of tbe land including the plants in the nursery 
in question, at the date of the publication of the declaration 
under section 6 of the Land Acquisition Act had to be paid 
under section 23{1) jivst. Inthe case before u3, the Collector 
awarded compensation separately for the plants, not under section 
23(1) first, but under section 23(1) second/y. It may be noticed 
here that the procedure alopted by the Collector was irregular 
to the extent that section 23 (1) secondly could not have any 
application to plants which were in the premises acquired at 
the date of the publication of declaration ; the two different 
things contemplated by section 23 (r) frst and section 23(r) 
secondly, were taken together, and one amount of compensation 
by way of Camages ani not any market value under section 
93(1) first, awarded by the Collector for plants existing at the time 
of taking possession of the premises acquired. In interpreting 
the provisions contained in section 23 (1) secondly, we hava 
primarily to go upon the language used, to examine the same, 
and to find cut its meaning. Asit has been said, consideration 
derived from the previous state of the law should not generally 
influence courts inthe matter of interpretation of a particular 
provision of law, and starting with an enquiry how the law stood 
previously would not be justifiable in all cases; but if the 
meaning of the statutory provision be doubtful, resort may be 
had to the previous state of the law, for the purpose of aiding 
the construction of the same. [See Bank of England v. Vagliano 
Brothers (1), Narendra Nath Sirker v. Kanalbarani Dasi (2) | 
In this connection the policy which dictated the statutory prc- 
vision may have to be taken into account. Keeping in view the 
above rules of interpretation which may be taken to be of general 
application, it has to be noted in tke first place that the policy 
and the fatention of Legislature to provide for the payment of 
the full value and reimbursement to the party whose property 
was acquired, have to be given effect tc. By the previous 
enactment, Act X of 1870, market value of the property acquired 
at the time of the award made by the Collector had to be given; 
under the present law, Act I of 1894, market value at the time of 
the declaration has to be awarded. To give full effect to the 
policy of the Law, the change made in the previous law required 
the addition of a provision like the one contained in section 23(r) 
secondly, bringing under consideration in addition to the market 
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value, as mentioned in section 23(1) frst, any diminution of the 
profits of occupation during the period between the declaration 
and the Collectors entry into possession as also tl:e value of any 
standing crops or trees that may be on the land when the Collector 
takes possession. The intention of the Legislature in this behalf 
has been expressel in the manner mentioned in section.23(1) 
secondly ; and the questions propounded by the President cf the 
Tribunal in his jadgment have to be answered in the manner 
mentioned above. In our judgment, therefore, there is no 
question that the Collecto1’s award, allowing compensation for plants 
in the nursery in question at the time of-his taking possession was 
in accordance with the provisions of section 23(1) second/y. As 
it has been indicated already, the Collector did not teke into 
account the market valus of the plants till the date of publication 
separately, as he was required to do under section 23(1) first; but 
in view of the position that the claimant has not, in the appeal 
before us, ‘claimed statutory allowance for any part of his claim, it 
is not necessary to differentiate one part of the claim for compen 
sation under section 23(1) first, and another under section 23(r) 
secondly. The entire amount of Rs. 7oo has been awarded by the 
Collector. as damages as provided by section 23(1) secondly, and 
the case has proceede} before us on that footing ; the price of the 
plants in the nursery being taken to be the measure ol ee 
under the above position of the law. . 

On the decision arrived at on the questions cf law arising for 
consideration in the case, the appellant was entitled to get damages 
under section 23{1) secondly. The question of amount of damages 
was raised before the Improvement Tribunal, but was not gone 
into, in view of the conclusion arrived at by the Tribunal that the 
Coilectors award for Rs. 709 was not.justifiable under the law. 
In accordance with our decision on the questions of law referred 
to above, the question of the amount of damages has to be 
considered on the evidence on the record. Yt was open to us to 
send the case back to the Improvement Tribunal with a direction 
that a decision on the question of amount of damages to which 
the claiman: appellant laid claim in his application for reference 
under section 18 of the Land Acquisition Act, is required to be 
given. To obviatea remand entailing unnecessary delay and 
„expenditure, we have followed the procedure prescribed by section 
103 of the Code of Civil Procedure, and examined the evidence 
in the case, bearing upon the case of the appellant before us, that 
the amount of Rs. 2,920-6-0 should have been awarded to him as 
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compensation for plants in the nursery, at the time of taking 
possession by the Collector, The burden of proving that the 
award of the Collector was inadequate was on the appellant, and 
he led evidence in support of bis claim. There was no evidence 
by way of rebuttal of the evidence adduced on the side of the 
claimant bearing upon the proper valuilion of plints in the 
nursery. The evidence as it stands, coming from the side of the 
appellant is not very definite or conclusive in nature; but the 
evidence establishes the position that the planta were undervalued 
by the Collector in fixirg the amount of damages payable to the 
appellant under section 23(1) secondly. The evidence given by 
the witness Jamini Mohan Banerjee appears to us to be reliable, 
so far as it goes ; and acting upon the same, the amount awarded 
by the Collector has to be increased by at least Rs, 1,100. Ths 
total amount of damages to which the appellant is entitled for 
plants in the nursery is fixed at Re. 1,809, in supercession of the 
Collectox’s award, fixing the amount at Rs. 700. 

In the result, the appeal is allowed. The decision of the 
Calcuttı Improvement Tribunal against which this appeal is 
directed is set aside, and the Reference under section 18 of the 
Land Acquisition Act is allowed, the Collector’s award, dated 
the 18th December, 1930, being increased in the manner mention- 
ed above. 

The parties are to bear their own costs throughout. 


E D, Aftteal allowed, 





Before Mr. Justice M. C, Ghose, 


GURU CHARAN RUDRA PAL AND ANOTHER 
v. 


MAFIJUDDIN MOLLA AND OTHERS. * ` 


Indian Limitation Act (IX of 1908), Sch. I, Ari. 142—Possession and Dis- 
possesston— Onus on plaintif to prove possession within r2 years— Indian 
Evidence Act (Lof 1872), Secs. 32 (2), 32(7)—Report of a mukhtear, if 
admissible—"“Statement made in the ordinary course of business”, meane 
ing of. 


* Appeal from Appellate Decree No 1789 of 1934 against the decree of 
Phanindra Nath Mitra, Esq., Subordinate Judge, ist Court, Faridpur, dated the 
the 19th of June, 1934, affirming the decree of Anukul Chandia Lahiri, Esq. 
Muasif, 1st Court, Chikandi, dated the 5th August, 1933. 
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When the plaintiffs claim that they were in possession of the land and were 
dispossessed shortly before the institution of the suit, the case is clearly one 
governed by Art. 142 of the 1st Schedule of the Limitation Act and the onus 
is on the plaintiffs to show that they were in possession within t2 years of suit. 


In a previous Criminal Case, the plaintiffs in the present suit asserted the 
right to the disputed land and the defendants denied the same and the parties 
agreed to appoint a mukhtear as an arbitrator and the mukhtear having made 
due enquiry submitted a report (Exhibit 3) to that court whereby it was stated 
that the land was in the possession of the plaintiffs : 


Held, that the report (Ext. 3) is not admissible under Sec. 32 (2) of the 
Indian Evidence Act. 


Held further, that thcugh the report is not admissible under Sec. 32{2°, it is 
still relevant under Sec. 32(7) and therefore admissible under that section of the 
Indian Evidence Act. 

The expression “statement made in ordinary course of business” means a 
statement made during the course not of any particular transaction of any 
exceptional kind, but of business or professional employment in which the 
deceased was ordinarily or habitually ergaged. 

Ningawa v. Bharmappa U): Sheonandan Singh v, Feonandan Singh (2); 
Abdullak v. Kunj Behari Lat (2) referred to. 


Appeal by the defendants, 
Suit for declaration of title ard recovery cf Khas possession 


-of a certain piece of land on the basis of a lease from the owners 


of a certain estate. The plaintiffs’ case was that they were in 
possession but were dispossessed by the defendants in Pous 
1337 B.S, : 

The material facts will appear from the judgment. 

Messrs. Atul Chandra Gupta and Jyotish Chandra Guha for 
the Appellants. 

Dr, Naresh Chandra Sen Gupta and Mr. Syed Farhat Ali 
for the Respondents, 

The judgment of the Court was as follows— 

M. C. Ghose, J. :—In this case the plaintiffs sued for declara- 
tion of title and recovery of Khas possession of a certain piece 
of land claiming that they had obtained lease of it from the 
owners of a certain estate, that they were in possession but were 
dispossessed by the defendant in Pous 1337 B. S. The defence 
was that the land did not appertain to Touzi No. 5583 as stated 
by the plaintiffs, but it appertained to another estate adjacent 
thereto, and under that other estate the defendants had obtained 
lease and had been in possession for more than 12 years and 


(1) (1897) 23 Bom, 63. (a) (1505) 13 C. W. N. 71. 
(3) (1911) 16 C. W. N. 252, 
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the plaintiffs’? story of possession and dispossession was false, The 
trial Court appointed a Commissioner, who upon making a relay 
of the Thak map found that the land in suit appertains to Touzi 
No, 5583 a8 stated by the plaintiffs, that part of the land was 
aslee land of that Tovzi, and part was accretion to that Touzi 
by recession of the river. The trial Court decreed the suit. The 
decree was affirmed in appeal. 

The defendants appeal. The learned Advocats appearing for 
them states that as both Courts found the title with the plaintiffs, 
he will not question that finding, but urges that the Courts below 
have gone wrong on the point of limitation. The plaintiffs 
claimed that they were in possession of the land and were dis- 
possessed shortly before the suit which was instituted in 1932. 
The case is clearly governed by article r42 of the rst Schedule 
of the Limitation Act, and the onus is on the plaintiffa to show 
that they were in possession within 12 years ofthe suit. It is 
urged that there was a survey and settlement, and the record of 
right was finally published in rg91z. In that record the suit land 
was stated to be in possession of the defendants; previous to the 
record being finally pu>lished there was a proceeding under 
Section 103A between the plaintiffs and the defendants and the 
decision of the Assistant Settlement Officer was in favour of the 
defendants, The Court of appeal below took note of the fact 
that the record of right of rgtx was in favour of the defendants, 
but the Court on considering the evidence came to the conclusion 
that the entry in fivour cf the defandants was wrong. 

It is urged that in coming to this conclusion the Court of 
appeal below admitted inadmissible evidence. This refers to 
Ex. 3 a report dated 16th February, rg15 by a Mukhtear who is 
dead. It appears that there was a criminal case between the 
parties and when the case was pending the parties appointed a 
Mukhtear as an arbitrator and agreed to abide by his decision. 
The Mukhtear accordingly made a local enquiry and submitted 
the report Ex. 3 to the Magistrate, who thereupon wrote the order 
“case compromised.” The trial Court admitted Ex. 3, the report 
of the deceased Mukhtear, under section 32(2) under which a 
statement made by a deceased person in the ordinary course of 
business is relevant. The Courtcf appeal below took the same 
visw that the report was made by the Mukhtear in the ordinary 
course of business, It is urged by Mr. Gupti that the Courts 
below committed an error in law in taking this viaw. The argu- 
ment that the report is not admissible under Section 32(2) is 
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correct. The expression “ statement made in the ordinary couse 
of business ” means a statement made dmiog the course not of 
any particular transaction of an exceptioral kind, but of business 
or prcfessioral employment, in which the deceased was ordinarily 
or habitually engaged : See Ningawa v, Bharmappa (1); Sheo- 
nandan Singh v. Jeonandan Singh (2); Abdullah v. Kunj Behari 
Lal (3). 1t is urged by Dr. Sen Gupta-appearing for the respondents 
that even though the report of the deceased-Mukhtear be not 
admissible under section 32(2) it is relevant under section 32(7) 
which refers to a statement contained in any dccument which 
relates to any such transaction as is mentioned in section 32{a), 
that is to fay, relates to any transaction by which the sight in 
question wa3 created, claimed, modified, recogniz:d, asserted or 
deniad. It is urged that in the criminal case the plaintiffs asserted 
the right to this land and the defendants denied the same, and 
the parties agreed to appoint a Mukhtear as an arbitrator and the 
Mukhtear having made due enquiry made this report Ex. 3 to the 
Court whereby it- was stated that the land was in the possession 
ofthe plaintifs. The document, therefore, is admissible under 
section 32(7) and it cannot be taid that the Courts below com- 
mitted an error in admitting it although they did nct appreciate 
the proper section under which it was admissible. 

The next argument for the appellants is that the Courts relied 
upon two mortgage deed Exhibits 6 and 6({a) dated June, 1922 
and inferred from them that the plaintiffs were in possession of 
the suit lands from that date, that this conclusion does not, in 
fact, follow from the statements in the two mortgage deeds, Upon 
this the other -side points out that the deeds do not indeed refer 
to the lands in suit but they refer to lands adjacent to the lands 
in suit and in describing the boundaries the land in suit is des- - 
cribed as t! e land of the plaintiffs, i 

As to the discussion of the evidence and the amount of weight 
to be attached to the Mukhtears report, these are matters for the 
Court of appeal below. 

As the, points.of law taken in appeal fail, this appeal is dis- 
missd with costs. i 

Leave to appeal under Section 15 of the Letters Patent is 
refused. - . , 

E D. Appeal dismissed, 

(1) (1897) I L. R. 23 Bom, 63. ia 

(2) (1908) 13C. W. N.71. 

(3) (911) 16C W.N 252. 7 - 
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Accused acquitted of charges under sections 395 and 399 I. P. C. agreeing 


` with the verdict of the assessor—-Judge convicted the accused of an- 


offence punishable under section 395 read.with section 120R without 
giving any reason for such conviction ; see Conviction, if bad - -s 
acquitted of the main charge, if can be convicted on the substra- 
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Act V of 1908, Sec. V of 1908, Secs. 16, 115 
=— V of 1908, Sec. 47 a 
==— V of 1908, Secs. 47, 144, 151 
—— V of 1608, Sec. 47,0. 21 R.2 
—— V of 1908, Sec. 48 (1) (b) 

—— V of 1908, Secs. 63, 73, O. 21 R, 72 
-— V of 1908, Seo, 80 

—— V of 1908, Sec. 99 

—— V of 1908, Sec. 99, O. tr, 3, 0.27.90. 6r. 17 
== V of 1908, Secs, 145, 151, 0. 41 R. 5 
—— V of 1908, Sec. 152 

—— V of 1908, O. 2 R. aSub-R. (3) andO.9 R. 9 
-—— V of 1608, O.6R.170. a3 R. 1 

»=— V of 1908 O. ar R. 18 to 20,0. 34 R. 6 
~=— V of 1908, O. a1 R, 19 


—— V of 1908, O. 21 R. 54,0. 38 R. 5 App. F, Form 5 


wma V of-19c8, O. 21 Rs. 58, 92 
—— V of 1908, O. 21 R. 100 
~—— V of 1908, O. 32 R, 6 


—— V of 1908, O. 34 R. 1, R. 4 Subr. (4), R. 12 Sch.I App. 


9, 10, Ir 
o-— V of 1908, O. 45 R. 15 (2) 
—~ [X of 1908, Sec. 2 Expl 
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~—— 1X of 1908, Secs. 7,8 
~= FX of 1908, Sec. 12 
~—— IX of 1908, Sec.. 12 (2), Sch. I. Art. 151 
-= IX of 1908, Sch. L-Art, 11 
== IX of 1908, Sch. I. Art, 91, 142 
— IX of 1908, Sch; I. Art. 142 
w—— IX of 1908, Sch. 1. Art. 182 cl. (4) 
om XVI of 1908, Secs. 5, 17 (1) (a), 49 
~—— XVI of 1908, Sec. 17 (1) (d), Sub-Sec. 2 (VI) 
-== XVI of 1908, Sec. 33 Sub-Sec. (1) cl (a) 
‘=—— JII of 1909, Sec, 52 (1) (a) 
= II of 1912, Sec. 43 
m——~ VII of 1913, Sec..3 
o—— VII of 1915 Seo. 153 
wee [X of 1923, Sec. 10 
~ XI df 1922, Secs. 4, 66 (1) 
—— XI of 1922, Sec. 14 (2) (a) 
o—-— XI of 1922, Secs. 22, 23, 27, 30» 31, 33, 66 (2) 
~ XI of 1922, Sec. 55 É 
==— XLII of 1923, Sec. 3 
—— XIX of 1925, Sec. 7 
w~— XXXIX of 1925,'Sec. 381 
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Act V B.C. of 1919, Sec. 7 Sub. Sec. (3) aes tee 
woman V B, C. of 1919, Sec. 38 sae a 
w~-— XV B.C. of 1932, Secs. 123 (1) (f), 182, Sch. IV Class. 1 a sue 
=== XII B, C. of 1934, Secs. 70, 71, 83 cl (b) oes oe 
Assam Act I of 1923, Secs. 76, 84, 87, 91 ee tee 
Action of deceit, sufficient basis for ; see Damages és = 
Actions for deceit, law relating to ; see Damages one toe 
Advance of money bya creditor per se not punishable under the Child 

Marriage Restraint Act ; see Hindu Law w Sea 
Adverse possession ~Adequacy, continuity and exclusiveness ; see Limi- 

tation See ay) 


Amendment of decree-Code of Civil Procedure (Act V of 1908), 
Section 152—Decree in conformity with the judgment—Application for 
amendment, if maintainable—Question, onè of interpretation of the 
decree Pleadings and other relevant papers to be looked into. 

In a suit for arrears of rent brought by a co-sharer landlord owning an elght 
annas share of a certain Touzi, there was an additional prayer for en- 
hancement of rent of the entire tenure under section 7 of the Bengal 
Tenancy Act. An exparte decree for enhantement of rent was passed. 
The decree so passed followed the judgment in its entirety. Subse- 
quently the interest of that co-share? landlord was purchased by the 
present plaintiff, who started a rent suit in which enhancement of rent 
was claimed at the full rate granted by the said exparte dectu2. The 
defendants contended that the plaintiff was entitled to one-balf of the 
amount decreed. They also applied for amendment of the exparte 
decree under the provisions of Section 152 of the Code of Civil 
Procedure. - 

Held, that the whole question is one of interpretation of the decree having 
regard to the pleadings of the case and the other relevant-papers, but it 
is not a matter for which an application for amendment could be made 
under Section rga of the Code of Civil Procedure. Rani Harsha- 
mukhi Dasi v. Yunus Molla s se 

Amendment of decree—Omission of schedule in a final decree due to a 
mistake on the part of Court officers—Misdescription in the name, a 
palpable error, apparent on the face of the record—Latches, if to be 


proved ; see Decree, amendment of ae wea 
Aucestral estate, what is ~Mitakshara ; see Hindu Law aa aS 
— —— property belongs to the family as distinct from individual; sea- 

Super tax eos ase 


Appeal—Order appdinting Receiver of Wahf properties— Proceeding 
started on application for direction on Mufmalii to jfile particulars 
and accounts under section 3 of the Musalman Wakf Att (Att XLU of 
1923)—Furisdiction : 

There is no jurisdiction conferred on the District Judge in the exercise of 
which a Receiver can be appointed by him in a proceeding started on 
an application for direction on a Mutwalli to file particulars and accounts 
as contemplated by section 3 bf the Musalmian Waki Act, 1933. 
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Appeal—(Conid.). : 
No appeal lies against an order of the District Judge appointing a Receiver 
‘to take charge of all the Wakf properties at the instance of parties other 
than the applicants praying that a Mutwalli in possession of Wakf 


properties be directed to submit a statement of the particulars of the — 


Wakf as required by section 3 of the Musalman Wakf Act, 1923. 
Prince Syed Fateh Ali Mirza v. Sshebzadi Meherunnissa 
Begum ove v0 
x, if competent—Vakalatnama, not signed by the appellant but 
found to be forgeds 

When on equiry it is found that the sigaature on the Vakalatnama filed in 
the High Court is not that of the appellant and the pleader in the lower 
Court, who acted on behalf of the present appellant in that Court, and 
from whom the present Vakalatnama was received; made no attempt to 
have the Vakalatnama signed by the appellant : 

Held, that neither the pleader in the Court below nor the Advocate who 
filed the present appeal had any authority to act on behalf of the 
appellant and as such the appeal to this Court is incompetent. Abdul 
Jamadar v. Lal Behari Sarkar ads one 

n if lies—Code of Criminal Procedure (Act V of 1898), Sections 5175 
520—Order under Section 517, if appeatable. 

An order under Section 517, of the Code of Criminal Procedure confisca- 
ting an amount to Government which was found at the time of arrest 
on the person of a man subsequently convicted of a dacoity, is appeal- 
able under section 520 of the Code. Maharaja Bir Bikram Kishore 
Manikya Bahadur v. The Emperor Si 

—-==—, if lies— Judicial officer invested with Small Cause jurisdictlon trying 
„a Small Cause Court suit in the ordinary manner and passing a decree— 
Decree, nature of ; see Suit maintainability of eee 
‘a, if lies, against a decree by judicial officer invested with Small 
Cause Court jurisdiction—Such judicia) officer trying a small Cause 
Court suit in an ordinary manner ; see Suit, maintainability of. e. 
» if lies, against an order of the District Judge appointing a Receiver 
to take charge of all the wakf properties at the instance of parties other 
than the applicant praying that a Matwali in possession of wakf proper- 
< ties be directed to submit a statement of ths partictlars of the wakf as 
required by section 3 of the Musalman Wakf Act, see Appeal s 
=—m; if lies from an order under section 151 of the Code of Civil Proce: 
dure ; see Court- fes sa 
‘ation in forma pauperis to the Ptivy Cotncil against a conviction of mtir- 
der, petition for leave=-Prayer for paytnent of fees of counsel and 


solicitor for trying the appeal; see Judicial Cotnmittee Rules, 1925, 
Role 8: 








Application for execution —Decree subsequently modified by a cothpromtse ` 


- Limitation to run from what date—Code of Civil Procedure (Act vV. 
bf F908), section 48 (1) (b) Consideration for compromise—Indiat 
Limitation Act (Act IX of 1908), section O= Limitation provided for in 
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Application—(Conid.) 
some other Act—Such special limitation, if affected by section 6 or 
section 7 of the Indian Limitation Act. 
A suit for accounts was decreed on the 16th September, 1916, by the 
Subordinate Judge of Purulla and the decree was modifled on appeal 
on the 6th December, 1920, by the High Court at Patna. After two 
execution proceedings at Dhanbad, the third execution case was trans- 
ferred to Asansole and was executed on the 29rd March, 1925. An ob- 
jection under section 47 of the Code of Civil Procedure was taken, 
which was dismissed on the 7th August, 1925. An appeal was preferred 
against that to the High Court, which was also dismissed on the asth 
July, 1927. Thereafter an application for leave to appeal to His Majesty 
in Council was filed. 

While this application was pending a compromise was arrived at between 
the judgmentsdebtor and the decree-bolders on the sth December, 
1927. By this compromise the decretal amount as split up amongst 
the decree-holders and the arrangement under the compromise was that 
in default of payment of two consecutive instalments execution would 
proceed for the whole of the instalments due and some immoveable 
properties were given as security. On this, an order was made and 
drawn up in the form of a decree on the 20th February, 1928. 

Thereafter oo the petition of -the decree-holders an adjustment of the 
decree of the 2oth February, 1928, was recorded by the Subordinate 
Judge of Purulia on the rst May, 1934. The decree was sent for execu- 
tion to the Subordinate Judge at Alipore on the 15th May, 1934 
On the 13th June, 1934, the decree-holders applied for execution of the 
decree of the Subordinate Judge, Purulia as adjusted by the High Court 
on the 20th February, 1928. An objection was filed under’ section 47 ° 
of the Code of Civil Procedure alleging that the application for execu- 
tion was barred by limitation. ray 

Hetd, that the order of the High Court which was made on the 20th Feb- 
ruary, 1928 and included in the application for execution was in the 
nature of a subsequent order made by a competent Court under section 
48(1) (b) of the Code of Civil Procedure. The parties had by their 
agreement substituted the decree as modified by the petition of compro+ 
mise for the original decree and it was competent for the decree-holders 
to apply for execution of the decree which was not barred. 

That as the Hmitation ran from goth February, 1928 the application 
for execution was within time and was not barred under section 48 of the, 
Cotle of Civil Procedure, 

Held further, that the High Court had seisin of the matter when It passed 
the order in 1928 and that the consideration for the comptomise was the 
security mentioned therein, 

Section 6 of the Limitation Act Is exptessly limited to cases where limi> 
tation is prescribed in the First Schedule to the Act and that whên 
limitation is provided for in some other Act (e. g. as in section 48 of 
the Code of Civil Procedure) outside the provisions of the Limitation 
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Application—(Contd ) 
Act, such special limitation not affected by section 6 or 7. Hence the 
decree-holders were not entitled to the extended period. Kartic Chan« 


dra Mukherjee v. Batakrishna Roy wae 
~ — for stay of execution, 1f can be madeAppeal filed but not re- 
gistered : see Execution, stay of on 


Arbitration proceeding ~Dispute between Committee and member -Non 
member a party to the dispute see jurisdiction tos 

Arbitration— proceeding, if void ab initio—Dispute between committee 
and member—Non member a party to the dispute ; see Jurisdiction ... 

Assessmont—Bengal Village Self Government Act (V of 1919) section 38 
“Circumstances within the Union,’ meaning of—Assessment of tax of 
income derived from sources outside the Union: 

The expression circumstances within the Union as used in section 38 of 
the Bengal Village Self-Government Act, does not ordinarily mean 
that the mcome by the assessee on which assessment should be made will 
have to be derived from sources within the Union. Tarini Charan 
Kundu v. Sagarkandi Union Board see 

Assessment made by Income Tax officer to the best of his judgment’—Un- 
satisfactory return of income made by the tax-payer—Snfficient cause 
shown for non compliance to produce evidence—Whether relevant 
to excuse failure by tax-payer to comply with notice to produce 
accounts ; see Income tax oes 


Attachment—Civil Procedure Code (Act V of 1908), Order 38 Rule 5 - Or- 
der of attachment in Form 5 Appendix F— Attachment before judgment 
—Attachment of immoveable property under Order 21 Rule 34 of the 
Civil Procedure Code—Indian Evidence Act (I af 1872), section 114, 

- applicability and meaning of. 

A proclamation by beat of drum and affixing a copy of the order in Form 
5 Appendix F upon the properties attached does not alone constitute 
a valid attachment under the Civil Procedure Code. And unless a pro- 
sumption under section 114 of the Indian Evidence Act can be raised 
so as to hold that the proclamation was made and the other formalities 
were carried out in the manner prescribed in order 21 rule 54, it thust be 
held that there was no valid attachment. 

Section 114 of the Indian Evidence Act lays down the rule as to the 
existence of any fact which the Court thinks likely to have happened 
having regard to the course of natural event, human conduct and publix 
or private business in relation to the facts of the particular case, 

But where it appeared that no notice of attachment under order gr rule s4 
of the Code of Civil Poocedure was at all Issted, no such presumptida 
under section 114 of the Indian Evidence Act that the subsequent formae 
lities were observed, could be made. Sita Nath Pati v. Sarada 
Prasanna Das as 

weem valid, what constitutes—Procldmation By Heat df drtirh and 
affiting’a copy of the order in Forth 5, Appendix F df the Code of Civil 
Procedure upon the properties attached ; ses Attachment ... A 


Pace. 


477 
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Bank, if liable for conversion—Transaction, in the natura of pledge—Securi- 
ties deposited as cover for advances and for the purpose of securing 
overdrafts or advances—Conversion by bank ; see Order, execution of... 

Banker, if a trustee for the customer in respect of money paid in; see 
Order, execution of seo sae 

» if responsible to the customer for the use he makes of the money ; 
see Order, execution of sa os 

—-———-, when becomes criminally Hable for securities ; see Order, execution 
of sa 

—— using the securities deposited with him for his own use ; søs Order, 
execution of ses ies 

and customer, relation of ; ses Order, execution of seo toe 

Bengal Municipal Act, Secs. 123 (1) (f), 18a—“Company transacting 
business within the municipality for profit” ; see Tax see see 

an nn nomen, Secs, 123 (1) (E), 18a—“Transacting business for 
profit” ; seg Tax 


NE ernment 








oo oon 


s Secs, 123 (1) (f), 182, Sch. IV, Class 1.—'Transac- 
ting business within the municipality for profit’—Carrying on business 
within the manicipality—Exerclsing a trade—Carrying on trade ; see 
Tax en tes 
s Sch. IV, scope of ; see Tax sia one 
Bengal Tenancy Act, Sec, 26F—Party bound by the statements in the 

deed of transfer; see Rights of third party ooo ove 
=m, Sec, 26F Rights of third party cannot be adjudi- 

cated upon ; see Rights of third party oe ove 
s Sec. 26F—-Transferee, if can be allowed to say that 
the deed of transfer upon which the pre-emption is claimed is not what 
it purports to be ; sse Rights of third party ase oe 


_—_ » Sec. 26F.—Transferee, if can raise independent 
issues not contemplated by the section ; see Rights of third party eee 
———, Sec. 109, as amended, if applicable—Suit under 
sections 105 and 106 of the Bengal Tenancy Aot, withdrawn before 1909 
—Suit instituted after 1909 ; see Suit for additional rent .., tee 


—, (as amended by Act IV of 1929), Sec. 109, Proviso, 
if applies to sult brought after 19¢9—-Withdrawal of proceeding under 
sections 105 and 106 of the Bengal Tenancy Act effected before 1929 ; 
see Sult for additional rent ove s 


Bonga! Village Self-Government Act, Sec. 7 (2)—Qualification of a 
voter decided by the Circle Officer — Civi! Court, if can interfere ; see 
Jurisdiction on ws 


enn, Sec, 98—"Circumstances with- 
in the Union’, meaning of—Income derived from sources outside the 














— — 








re 





amenna 

















Union ; see Assessment one one 
Bengal Wakf Act, Secs 70, 71, not retrospective in operation ; see Wakf 
property vee ase 


weer, Sec, 71—Right to interyene and to carry on the litigar 


Paar, 


337 
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Paat, 


tion given to the Commisslonar of Wakfs is a substantive right ; see 
Wak property eos ove 340 
, Sec. 83, scope of } see Wakf property se vee 349 
Blending—Karta of a joint family mixing his own monies with family - 
monies—Common till or common bank account—-Separate accounts 
kept ; see Hindu Law ove toe 97 
Burden of proof—Award of the Collector inadequate ; see Land, acquisl- 
tion of ase ss 598 
of proof -Deed executed by Purdanashin Lady—Explained to and 
understood by her ; see Mortgage suit sae one 1 
of proof—Original area for which rent was being paid by the tenant ; 
see Sult for additional rent i ose ove > go 
——~— of proof—Plea of undue influence—Proving of good faith ; ; see 
Evidence ine ae 295 
of proof—Putnidar to show what amount of revenue was abated on 
account of acquisition of land by Government ; see Putni sale D ani 534 
——— — of proof—Relationship ; see Hindu Law—Will esa sas 309 
of proof—Tenant to establish by satisfactory evidence that the 
tenure he holds is rent-free, when the landlord has shown that the land 
is within the revenue paying estate ; see Presumption ane on 474 
of proof is on prosecution =Onus never shifts ; see Misdirection ... 83 
Cause of actlon—Civil Procedure Code (Act V of 1908), Order Il, rule 2 
sub-rule (3), Order IX rule 9—Cause of action, if same in the previous 
suit and the subsequent one—Cause of action, meaning of—Test to 
be applisd. 
In dealing with matters under Order II, rule a, sub-rule (4) and also under 
Order 1X rule 9 sub-rule (1) of the Code of Civil Procedure, it has to be 
seen whether in the previous suit and the subsequent one the cause of 
action is the same. 
Cause of action means every fact which is necessary to be proved to entitle 
the plaintiff to have a decree but does not mean every piece of evidence 
which is necessary to prove such facts, 
Where it appeared that ina previous suit it was prayed that the revenue 
sale should be set aside under Section 33 of the Revenue Sales Act of 
1859 on the ground of a breach of the Act but in a subsequent suit 
instituted by the same party, the foundation of the cause of action was 
not a breach of the Revenue Sales Act but fraud which was not tried in 
the previous suit : 
Held, that the subsequent suit was not barred under Order I, rule 2, sub-rule 
(3) or Order TX, rule 9, sub-rule (1) of the Code of Civil Procedure. 
Gourhari Adak v. Sarat Chandra Lahiri ie as, 513 
Cause of action, meaning of ; see Cause of action iss ase 513 
Caution, want of, vitiates in law a charge to jury—Acceptance as regards 
uncorroborated evidence—Person accused of sexual criminal character; .-” 
see Misdirection enan sen 83 
Charge, if on the estate ~Grant of money for majatenance of worship of 
deity ; see Eyidence me on 520 
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Charge, if on the estateParticular amount paid and made payable as 
Britti ; see Evidence ase see 
~~ as drawn totally different from what it ought to have been—Separate 
charges were not drawn for separate offences with regard to each of the 
visitors—Conviction under section 372 of the Indian Penal Code, if can 
be sustained ; sea Penal Code, Sec. 372 sis ava 
Child Marriage Restraint Act—Penal provisions, object for; see Hindu 


Law oe one 
Civil Court, if can interfere with an action taken by a Municipal Board— 
Action, irregular in the extreme ; see Jurisdiction ‘ae one 


wee Court, if can interfere with the decision of the Circle Officer of the 
question whether the candidates are duly qualified under section 7, sub- 


section 2 of the Village Self-Government Act ; see Jurisdiction aii 
=~ Court, if can make a declaration—Dismiasal of a person by an authority 
prohibited by statute from making it ; see Grant of pension one 


Civil Pracedure Code, if applicable to Privy Council ; see Hindu Law s. 
=, Sec. 11, Expl. VI—Failure to produce to the 
Court in the previous suit certain doouments—Omission to lay plaintiff's 
evidence before the High Court on appeal in previous suit; see 
Res judicata oon ens 
——~-——, Sec. 16—-Suit for a declaration that the plaintiff’s 
marriage was dissolved by divorce given by her husband, the defendant, 
or in the alternative for a dissolution of the marriage on the ground of 
desertion, cruelty and for injunction, the parties being Mahomedans, 
should be instituted in the Court of the lowest grade ; ses Jurisdiction n. 
ı Sec. 47-Execution or discharge of decree-—~ 
Objection that owing to the supersession of decree by a scheme, it has 
become incapable of execution ; see Execution wee see 
~—, Sec. 47—Scheme already sanctioned, modification— 
Objection by judgment-debtor company—Executing Court, what to 
consider ; see Sanction ove eee 
—— m, Sec. 48 (1) (b) -Subsequent order made by a 
competent Court--Decree adjusted—By compromise the decretal amount 
was split up and amongst the decree-holders and the arrangement under 
the compromise was that in default of payment of two consecutive 
instalments execution would proceed for the whole of the instalments 
due and some immovable properties given as security—Order made and 
drawn up in the form of a decree—Application for execution within 12 
years from such order ; see Application for execution eee tne 
et enemas Sec, 63, Sub-sec. (a) protects the deeree-holder 
purchaser—Court allowing a set-off for the whole amount—-No applica- 
tion for rateable distribution before the Court holding the sale; see 
Execution we oe 
ee net a toe men Secs, 63 and 73, O. 21, R. 72—~Rival decree-holders 
—Sale by a Court executing one of such decrees and allowing set off 
for the whole amount—Exzercise of right to compe] decree-holder pur- 
chaser to deposit money in cash; see Execution oe e 
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Civil Procedure Code, Sec. 80—Suit against receiver for recovery of 
arrears of rent and cesses with damages—No notice necessary ; see Suit, 





if harred ses ose 
-e =e s Sec, 99, applicable to Privy Council—Misjoinder of 
partles—Merits of case not affected ; see Hindu Law cae toe 


—— oaaae ——, Sec. 99, O.'s, r. 3, O. 2, r. 3—Misjoinder is not by 
itself sufficient to entitle the defendant to have the proceedings set aside 
or action dismissed ; see Parties : e i 
———, Seo. 115, interference by High Court—Lower Court 
having jurisdiction to decide—-Proper procedure not followed by the 











lower court 5 see Jurisdiction ove ove 
—— ——,Sec 144, application under, if comes under section 
47 of the Code; see Court-fee ste a 
=- mmm me, Sec, 151 = Appeal ; see Court-fea om ae 





[en me, Ge. 152—-Amendment of decree to be allowed as a 
matter of course — Omission of schedule in a final decree due to a mistake 
on the part of Court officers—Misdescription in the name, a palpable 
error, apparent on the face of the record—Latches, if to be proved; see 
Decree, amendment of s. ane 

nee» Sec, 152—-Limitation ; see Decree, amendment of ... 

—_—_———————— Sec. 152, application under—Decree in conformity 
with judgment ; see Amendment of decree a sas 

——, O. 2, R. 2, Sub-R. (3) and O. 9, R. 9, essential of— 
Cause of action, if same in the previous suit and the subsequent one; see 
Cause of action tee N 

—_— ——, O, 6, R. 17—Plaint, amendment of—Time allowed 
to file Conrt-fee ; see Court-fee oes eae 

— O. a1, R. a—Adjustment -Scheme agreed upon by 
the majority of creditors ; see Execution - ooo 

=., O. at, R. 2—Adjustment, though not consented to, 

is made binding by operation of law, is not an agreement binding 
between the decree-holder and the judgment-debtor ; see Execution ... 


a 

















— 
* 
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—— 





under can and should be avoided 5 see Execution es n 
————— »Q. at, Rr. 18 to 20—Set off of decrees not a 








discretionary matter depending upon equitable considerations emerging 
from the circumstance that both decrees arise ont of the same transac- 
tion ; see Execution 


, O. 21, R. 19, not applicable—Executing Court, if 
can entertain and give effect toa claim of set off ; see Order, execution 
of — prey 
——-——, 0. 21, R. 20—Decree for recovery of possession 
against 21 persons and for mesne profits against 3 persons—Decree 
in favour of the judgment-debtors against 18 members of the family of 
the decree-holder as well as against the purchasers of the representatives 
of the decree-holder—Same transaction—Judgment-debtors and decree- 











_— 





` holders, if same: see Execution Pe ep: 


mme O, 21, Rr. 18 to 20—Circuity of proceedings there- $ 
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47 


21 
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Civil Procedure Code, O. 21, R. 20~ Decrees for sale in enforcement of` 


a mortgage or charge”, if restricted to personal judgments given under 


O. 34, R. 6C, P. C—O, 21, R. 2c, applicability of, is not restricted to - 


where both decrees are mortgage decrees ; see Execution... a 
nnn, O, 21; R. 20——Set of—Decree against one judg- 
ment-debtor—Judgment-debtor and another person have a decree agninst 


Pte aa 














decree-holder ; see Execution ats sas 
e 0.321, R. 20—Set off—General character of two 
decrees ; see Execution : si es 
— , O. 21, R. 58—Claim, when to be preferred ; see 

Claim Case as 


,O. 21 R, 8—Execution Court, if can entertain a 
claim or objection after sale ; see Claim case ees 
anne, O, 21, R. 92 is independent of a ascending under 
O. 21 R. 58; see Claim case ive om 
» O. 21, R, 100--Question to be considered—Disposse- 


ee ——— ae emt 





a eee 











ston, if to be considered as occurring during execution; sce Dise ` 


possession se cee 








0.32 R. 6,1f applicable to execution proceeding ; 


see Minor tos eee 
nanan, O, 346, 4 Sub-, r. (4)—Property to be same--Pro- 











— = O, 23 R, r—Court can allow abandonment of part, , 
of the claim by the plaintiff at any time; see Court-fee ... aaa 
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Pacs. 


perty, subject matter of suit~-Successive mortgages; see Mortgage: ` 3 


suit ia ii 
hames manne, anea m, (), 34 r 12, where applicable; see Mortgage 
sult tas one 


anaes 





perty under O. ai R, 54 C. P. C.—Evidence Act, Sec. 114; see 


Attachment ` es Pe 


, O. 41 R, 1—Appea! filed but not registered— 
Application for stay oF execution, if can be made; see Execution, 


mene ae tas meet ft 























stay of oes oy 

_ , O. 41 R. s—Court, when can make an order staying 

execution ; se¢ Execution, stay of ae e 

10. 41 R. s Sub-r. (1) to be read along with the 

conditions in sub-r. (3) ; see Execution, stay of sees ai 
~——, Sch. I. Appendix D? Forms 9 to 11—Reference to 

same mortgage property ; see Mortgage sult ri s. 
anaa menee e ı Sob. I. Appendix D,'Form Na. 10, applicability of ; 





see Mortgage suit ‘ne aa 


anne „ Sch, I, Appendix D, Forms in, may be used with 
yariations—Court is not divested of a discretion to make an order in 





accordance with the circumstances of the case ; see Mortgage sult e 


Civil Servant, if can maintain ah abtion in a Civil Court for the rules- Sece 


-—— ~, O. 38 R, 5—Order of attachment in Form 5 Appen- ` 
dix F—Attachment before judgment—~Attachment of immovable pro- '' 
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Civil Servant,— (Contd. ) 
tion 96 B of the Government of India Act and rules ; ses Suit, main- 
talnability of 

Ciaim case—Civil Procedurs Code (Act V of 1908), O. XXI Rule 58, a claiw 
under—When to be perferred—Executing Court, if can entertain claim 
or objection under O. XXI, r. 58 after sale—Indian Limitation Act (IX 
of 1908), Sch. I. article 1r~~-Civil Procedure Code, Sec. 65 and O. XXI, 
rule 9a—Sale, when becomes effective. 

The stage at which aclaim under order XXI, rule 58 is to be preferred is 
intended to bs astage before the sale has actually been held and the 

, attachment is pending, 

Where sale has actually taken place, the executing court has no jurisdiction 
to entertain a claim or objection under order XXI, rule 58 of the Code 
of Civil Procedure, 

Defendants Nos. 2 and 3 obtained a decree against defendant No. 4, in 
execution whereof certain properties were brought to sale On the day 
fixed for sale that is on the 20th of November, 1931, the plaintiffs filed 
a petition claiming title to a 5/6ths share of those properties that were 
about to be sold. The sale was actually held on the 23rd November, 
1931. The plaintiffs’ petition was put up for consideration on the goth 
January, 1932, but it was dismissed for default. On the 26th January, 
1933 the plaintiffs filed this suit for declaration of title and recovery 
of possession : 

Held, that the order of dismissal for default passed on goth January, 1932, 
was without jurisdiction and consequently the present suit was not hit by 
article 11 of the Indian Limitation Act. 


It is not correct to say that a sale is no sale at all until it becomes abso- 
lute. Under Section 65 of the Civil Procedure Code, the purchaser’s 
title would vest as from the date of sale and O. XXI, R.92 under which 
a sale is to become absolute or be set aside is independent of a procee- 
ding under Rule 58. Sasthi Charan Biswas Banik v. Gopal 
Chandra Saha oo s 

s petition under Civil Procedure Code, O. 21, R. 58—Dismissal of peti- 
tion for default after execution sale—Such order of dismissal is without 
jurisdiction ; see Claim cass 


Company —Share-holder—Profits or gains of company received by share- 
holder by way of dividend—Dividend derived from ‘profits and gains 
of company chargeable with income tax—Dividends derived from dis- 
tributable profits of the company not taxable in the hands of the com- 
pany~Included in share-holders’ income—Exempted from taxation td 
ordinary Income tax ; see Income tax eas bi 

= «—~~, if entirely separate and distinct from the corporators ; see ln- 
come Tax 


Compromise or arrangement proposed by the company is with creditors 
and depositors only —Ordet of theCourt is for holdinga meeting of 
thelts=Deptsiters and creditors, who have obtained a decree cannot bu 


oun eee 
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Compromise—(Conid.) 
summoned at the meeting and would not be included in the scheme when 
it comes up for approval of the Court ; see Sanction x zi 
Consent, subsequent revocation of, by Court of Wards, if valid—Draft of 
Will submitted to Court of Wards for approval—Consent granted ; see 


Court of Wards oe ose vee 
Consolidation of debts—One of the mortgaged properties ceasing to exist ; 
see Mortgage 


Construction—Adjustment of decree~Whole decretal amount or the 
amount stated in the adjustment payable ; see Contract ais 

Contract—Original decree, adjustment of—Remission—Fartial satisfac- 
tion of decree—~Stipulatian to executs decrae on default of payment of 
the instalment within a fixed date—Default—Indtan Contract Act (IX 
of 1873) See. 74-~Penalty—Whole amount of the original decree, if 
can be executed. : 


An adjustment of a decree provided that it would be satisfled on payment 


of a less amount than that originally claimed, that the judgment-debtor - 


would pay a portion immediately and the balance within a fixed date, 
that on default the money would be realized by execution : 


On default being made the entire amount of the original decree was claimed 


in execution : 


Held, that there being no express stipulation that in case of non-payment 
`of fnstalment the amount remitted would not be allowed, the whole 
amount of the original decree cannot be claimed in execution by way of 
penalty. Girish Chandra Sen v. Bonarasi Lal Marwari es 
Contract Act, Sec. 16—Undue influence—Onus of proving good faith; see 
Evidence 


Aa me men, Sec, 7O—Remuaeration for service rendered—Intention—Who 
to state intention—Intending to act gratuitously—Conduct of parties 
Knowledge ; see Evidence os eae 

Conversion of securities by the banker for the purposes of the bank and not 
for the customer ; see Order, execution of oo au 

Conviction, if bad—Conviction on the testimony of a single witness— 
Deposition of sitch witness not credible ; see Murder eos soe 

Conviction, if bad—Criminal Procedure Code (Act V of 1898), section 269 
—Indian Penal Code (Act XLV of 1860), Chapter VA, offence under — 
Trial of such offences’ by assessors—When may be tried by fury— 
wiecused acquitted of the main charge, if can be convicted on the 
substeatum—Opinion of the Judze—No reasons assigned. 

İn view of the provisions of section 269 of the Criminal Procedure Code, 
when the offence, of which the accused persons have been convicted, is 
one triable under Chapter VA of the Indian Penal Code, the normal 
procedure is trial by assessors and it is only when the Local Government 
published an order in the Gazette that the offence becomes triable 
by jury. , 

The accused appellants with certain other persons were puton theif trial 
charged with offences punishable under sèttions 395 and 399 of the 
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Conviction—(Conéd.). ` 
Indian Penal Code, They were further charged with a conspiracy to 
commit both those offences. The Judge acquitted all the accused 
persons of the main charges agreeing with the verdict of the assessors 
and then proceeded to convict them of an offence punishable under 
section 395 read with section 120B without giving any reason for such 
conviction ; 

- Held, that the Judge has taken a remarkable course of convicting the 
accused persons on his own view of the facts without giving any reason 
whatsoever and as such the conviction cannot be upheld. 

Held further, that when the main part of the case was disbelieved and an 
order of acquittal was passed, the accused persons should not be convict- 
ed on the substratum. Jagneswar Ghosh v. The Emperor oe 

Conviction, if bad and liable to be set aside—Charge as drawn totally 
different from what it ought to have been--Separate charges not drawn ; 
see Penal Code, Sec. 272 u 

Co-operative Societies Act, Sec 43— Bengal Government Rules, Rule a 22, 
Cls. 1, 6—Suit in a Civil Court, challenging the award, if maintainable ; 
see Jurisdiction ca eee 

Court teo—Appeal from Original Order—Transferred from the Court of 
the District Fudge to High Court—Court See payable on the memoran» 
dum of appeal. 

A memorandum of Appeal from Original Order was presented in the first 
instance to the Court of District Judge. On an application by the apel- 
lant, the appeal was brought to the High Court for hearing of the same 
as analogous to certain: other appeal pending in the High Court. On 
an objection by the Stamp Reporter as to the court fees payable on the 
memorandum of suchan appeal, it was 

Held, that the appeal must in the circumstances, by operation of law be 
taken to have been presented to this Court and as such the memoran- 
dum of appeal should bear court-fee stamp prescribed for a memo 
randum of appeal from an Original Order to the High Court. 

A party who wants to have his appeal heard by a particular Court catinot 
evade payment of proper court fee leviable for an appeal to be heard by 
that Court. Dharanidhar Sardar o. Surja Kanta Roy Chow- 

dhury s. 

—Court-Fses Act (Vil of 1870), Sch. I Art, 1, Sch, IJ Art. 11> 
Application under section 144 of the Code of Civil Procedure (Act V of 
1908), if an application under section 47—~Government of Ir- 
dia Notification No. 4650 dated 10th September, 1899--Order under 
section 151 of the Code of Civi! Procedure not afpealable. 

An application under section 144 of the Code of Civil Procedure does not 
come within section 47 of the said Code. 

There is a conflict of opinion as to whether an application under section 
144 of the Code of Civil Procedure comes under section 47 of the Code. 
The Calcutta High Court in Gangadhar Marwari v. Lachman Singh 
assumed that an application for restitution would He within the 
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i PAGER, 
Court fee—(Contd.) j 

scope of section 244 of the Code of Civil r rocedure (Act XIV of 1882) 
corresponding to section 47 of Act V of 1908 and in Madan Mokon v. 
Nagendra Nath it wag held that a proceeding for restitution was 

really an application for execution and hence came within section 47 of 

the Code of Civil Procedure. The genera! trend of opinion of this 
Court was against holding restitution applications as applications for 
execution, 


The Madras and Bombay High Courts have consistently maintained 
the view that the expression “execution” is wide enough to cover 
all proceedings under section 144. The Allahabad Patna and Rangoon 
High Courts have taken the contrary view. 


An appeal is a creature of statute and no appeal lies from an order ander 
section 151 of the Code of Civil Procedure taken by itself. 


In a mortgage suit instituted in 1913 brought against the present petitioner 
by R, the predecessor of opposite parties Nos. 1 to 3, a decree was 
obtained and in execution of that decree all the properties of the peti- 
tioner were sold and purchased by the decree holder except the propere 
ties described in Schedule Gha, which was forcibly taken possession of 
by R. The petitioner in 1928 on attaining majority instituted a suit 
against opposite parties Nos. 1 to 4, the first three defendants being the 
gona and heirs of R, and the fourth an alienee from R of the properties 
described in schedule Gha, for recovery of possession of all these pro» 
perties, on a declaration that the mortgage decree and the execution sale 
consequent thereon were fraudulent and vold. This suit was decreed on 
the 31st July, 1932, which was subsequently affirmed on appeal. In 
execution of this decree, the petitioner got back possession of all the pro- 
perties on the 20th August, 1931. In this suit no mesne profits were 
claimed, the right being reserved for another suit. The petitioner in- 
stead of filing a sult for mesne profits, commenced the present proceed- 
ing under sections 144 and 15i of the Code of Civil Procedure, 1908, 
and claimed recovery of mesne profits to the extent of nearly 46 thou- 
sand rupee for the period of his dispossession, 

The trial Court rejected the application holding that section 144 was ine 
applicable to the facts of the case and that it was not a case whioh 
could properly be dealt with under section 151 of the Code of Civil 
Procedare. Against this order of rejection an appeal was taken to the 
lower appellate Court, affixing a court-fee stamp of rupees two on the 
memorandum of appeal under article 11 Sch. II of the Court-Fees Act. 
There a preliminary point was raised as regards court-fees payable on 
the memorandum of appeal and it was held that an ad valorem court- 
fee was payable under Article 1 Schedule 1 of the Court-Rees Act. 
Against this order, the applicant applied to the High Court for revision 
under section 115 of the Code of Civil Procedure. 


Held, that the memorandum of appeal should be stamped with an ad valo- 
rers court-fee under Article I Schedule 1 of the Court Fees Act, 
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‘ Paar. 
Court-fee—(Conid.) 
That Article 11 Schedule I of the Court-Fees Act was inapplicable. 
That the Government of India Notification No 4650, dated the roth Sep- 
tember, 1899, which was repeated In Bengal Government Notification 
No. 1872 dated 23rd May, 1921, under which fee chargeable on appeals 
from orders under section 47 of the Code of Civil Pracedure was limited 
to the. amount chargeable under Article 11, Srhedule {I of the Courte 
Fees Act, was not applicable. 


That an order under section 1st of the Code of Civil Procedure being 
not an appeable order, the appeal could nat be treated as an appeal 
from an order within the meaning of article 11 Schedule I of the Court- 
Fees Act. Tarak Nath Ray v. Panchanan Banerjee we 65 


~~ —— Paint, valuation of—Larger of two reliefs claimed—Prayer for 
amendment of the plaint—Application to bs considered on merits. 


A suit was instituted to set aside a certificate sale held by the Collector 
for arrears of cess on the allegation that the sale was fraudulently 
brought about by defendant No. 1. There wasa further prayer that if 
the Court should decide that the sale was not liable to be set aside, a 
decree might be passed directing defendant No. 1 to return the proper. 
ties to the plaintiff or failing that to pay a sum of 1 lac of rupees to the 
plaintiffs as compensation. The property in suit being a revenue paye 
ing Mahal, the plaint was filed ona court-fee stamp of Rs. 1020, on 
Rs. 1ss05-5 annas being ten times the revenue on Rs. 1550-8-6 pies, It 
was objected that stamp paid was insufficient and the Court decided that 
the plaintiffs should pay court-fee on 1 lac of rupees. On the gtst May, 
1934, plaintiffs put in a petition praying for time to pay the balance of 
court-fee and three weeks’ time waa allowed till the 21st June, 1994. 
On that date, the plaintiffs instead of paying the halance of court-fee 
filed a petition for amendment of plaint. The prayer was that they 
shonld be allowed to value their alternative claim for compensation at 
present on Rs. 16000 and if after hearing they were found to be entitled 
to the additional compensation then they might pray that they be allow- 
ed to get a decree for that excess amount by paying additional court-fee. 
It did not appear from the order of the Court, dated the arst June, 1934 
that it considered the prayer on its merits. It understood the prayer 
was to reduce the amount of compensation. It held that the larger of 
the two reliefs would determine the value of the stamp and asked the 
plaintiff to supply the requisite stamp paper on 1 lac of rupees within a 
certain time. It also held that the plaintiffs’ prayer for amendment of 
the plaint by reducing the amount of compensation could not be 
allowed. 

Held, that the Court had power to amend the plaint, 


That the Court had power to allow abandonment of part of the claim on the 
part of the plaintiffs, or if the petition be treated as an amendment of 
the pleadings, the Ccurt could order such amendment under order 6 
rule 17 of the\Code of Civil Procedure. Either of these things. could be 
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Court-fee ~(Contd.) 
done at any time after the institution. The Court did not lose that 
power by reason of the fact that the party had been allowed a certain 
time within which to file the court-fees. 

That it was open to the Court to consider the application for amendment 
on its merits and to allow the plaintiffs to limit their claim for compensa- 
tion to the amount of Rs. 16000. 

That in the circumstances of the case it was not necessary to send back 
the case to the lower Court for consideration of the application on its 
merits. Mussamat Saiduanessa Khatun ~. The Gaibanda 
Loan Co , Ltd. oe oe 

Court=fee payable on the memorandum of appeal—Appeal transferred from 
the Court of the District Judge .to High Court for hearing of the 
same as analogous to certain other appeal pending in the High Conrt ; 
sse Court-fea a e. 

Court Fees Act, Sec, 11- Application for execution of preliminary decree 
for accounts under O. 45, R. 15 (2) of the Code of Civil Procedure— 
Failure to pay balance of fee—-Sum due to decree-holder found to be in 
excess of sum on which court-fee paid—Suit, if to be dismissed; see 
Practice 


aaeeea 


» Sec. 11—‘ If the additional fee is not paid,” applicable 
only to cases within the second paragraph of the section ; ste Practice 


Court-fees Act, Sch. I Art. 1 Sch. II Art. 11—Appeal against an order 
rejecting an application under section 144 of the Code of Civil 
Procedure ; see Court-fee tee ses 


womens a em, Sch, TI Art. 11—Order under section 151 of the Code of 
Civil Procedure ; see Court-fee P 


Court of Wards —Will—Draft submitted to Court for approval—Consent 
granted—Will executed—Subsequent revocation of consent by Court— 
Whether valid—North West Provinces and Oudh Court of Wards Act 
(No. HI of 1899), S. 34 i 


The estate of a certain testator having been placed under the management 
of the Court of Wards in 1go1, the testator made a will revoking a previ- 
ous one, and the Court refused to sanction it, On May 18, 1904, the tes- 
tator sent the Court a draft ofa new will. The Court suggested an 
amendment to which the testator agreed, whereupon a duly authorised 
official of the Court wrote a letter dated May a5, 1904, stating that the 
Court “will not withbold its consent” to a will drawn up in cordance 
with the draft of May 18, 1904, and amended in accordance with the 
suggestion made by the Court and accepted by the testator. Without 
sumitting any further draft will to the Court, the testator drew up his will 
executed it and had it registered. During 1905 correspondence passed 
between officials of the Court in which the snggestion was made that 
some provisions of the will of May, 1904, were of doubtful validity on 
grounds of perpetuity. In 1905, the testator submitted to the Court for 
approval a draft of a newy and quite different will, The Court, io refuse 
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Court of Wards~(Contd. ) 
ing to approve the new will for reasons which it gave also stated thatit 
withheld its consent from the will of May, 1904+ 
Held, (1) That the Court of Wards, having consented to the will of 1904, 
could not withdraw that consent after the will had been executed pur- 
suant to it; (2) That the letter written by the Court on May 25, 1904, 
was a consent to the execution of the wil] of 1904, and not merely a 
reference to a future effective consent. Dwarka Nath Singh v. 
Musammat Raj Rani s w 
Court of Wards, undertaking by, to hold the income of the shar decreed, 
if acceptable to the appellate Court as security for application for stay 





of execution ; see Execution, stay of vee sie 
Covenant, restrictive, in a lease—Covenant to be strictly construed against 
the lessor ; se# Lease eee wee 
e mea against alionation by lessee must relate to transfer of entire 
leasehold ; see Lease ove A ere 
omen mmm in a lease, entailing forfeiture of a tenancy in case of alienation 
Covenant to be atrietly construed against the lessor ; see Lease vee 
Creditor ger ss not punishable under the Child Marriage Restraint Act ; 
see Hindu Law sea vee 
Criminal Procedure Code, Sec. 144, scope of ; see Jurisdiction sah 
et ce ~; Sec. 517, order under, if appealable; sse 
Appeal, if lies ose eee 


Damages—Deceit—Zintention to injure—Iniention to cheat—Intention to 
deceive—Suficient basis for an action of deceit—Law relating to 
actions for deceit—Measure of damages. 


Plaintiff firm sued dafendant company for damages for fraud in connection 


with the sale of motor vehicles in respect of certain transactiona of 
1929 and 1930. The parties had been dealing with each other since 
1924. The course of dealing between the parties was that the plaintiff 
firm acted as financiers to enable the customers of the defendant to buy 
motor cars on a system of hire purchase. The defendants being ownera 
of a car would agree with their customer upon a price. The customer 
would pay immediately one-third of the price and the insurance pre- 
mium. The plaintiff firm would become purchasers of the car from the 
defendants by paying to the defendants the remaining two-thirds of the 
price and would eater into a hire purchase agreement with the custo- 
mer whereby the customer on getting delivery undertook to pay to the 
plaintiff firm the amount of such two-thirds within a year. From the 
beginning in 1924 when the arrangement between the parties for future 
business was made orally it was expressly stipulated by the plaintiff 
firm that it would pay two-thirds of the actual price to the customer 
and no more, and that the customer should pay not Jess than one-third 
of that price as a condition of the transaction being entered into by the 
plaintiff firm at all, 


The fraud charged by the plaint, for the purposes of this appeal, is that 
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Damages—(Coxid) , 
the defendants throughout represented that these stipulations were being 
observed whereas in certain cases the defendants :— 

(a) Had allowed a discount to the customer of the nominal price and 
allowed him to set it off against part of the inia! deposit. ‘ 

(b) Had effected the same result by buying from the customer a used car 
at a price which was greater than any estimate of its value could jus- 
tify. 

(c) Had forwarded the proposal form and other documents to the plaintiff 
firm after the customer had been allowed to use the vehicles for such 
a period that the transaction did not relate to a new car but toa used 
car of depreciated value which afforded no security to the plaintiff firm 
in respect of the heirer’s liability’for the instalments. The trial Judge 
applied the law as laid down in Derry v. Peek with reference to ac- 
tions for deceit, and gave the plaintiff firm damages on the basis of what 
the plaintiffs have lost by entering into the transactlons. On appeal, a 
Division Bench (Varadachariar and Burn, FF.) varied the findings 
of the trial Judge with respect to certain items- 

On appeal to the Judicial Committee of the Privy Council : 

Held, (1) The trial Judge correctly applied the law as laid down in Derry 
v., Peek with reference to actions for deceit : 

(2) the intention to deceive is not necessarily an intention to injure or to 
cheat, and if the defendants made to the plaintiff frm a statement as to 
price and deposit which they knew to be untrue, and did so with a view 
to the plaintiff firm entering into a purchase, there isa sufficient basis 
for an action of deceit, provided always that tbe plaintiff firm relied 
upon the statement: ` 


(3) the resulting damages cannot be modified on the fooling that though 
in the absence of misrepresentation the plaintiff firm would not have 
made the contract with the defendants or with the hirer which it did in 
fact make, nevertheless even if It had known the facts it would have 
entered into some other contract and thus Jost money in any event 3 


(4) the plaintiff firm is entitled to damages and the measure of damages 
in each case ts on the basis of what the plaintiffs have lost by entering 
Into the transaction. United Motor Finance Co. v. Messrs. 


Addison & Co., Ltd. ov one 
Damages, measure of ; see Damages Sa ar 
-== —~, resulting, if can be modified ~ Misrepresentation—~Conlract-—Loss 

of money ; see Damages eos ose 
Durputni lease is not a lease for agricultural purposes within the meaning 

of section 117 of the Transfer of Property Act ; ses Gitbidar eno 


Detiuttar—Jntome of property applied for the worship of the detty—Such 
property, if Debuttur—Presiimption—Resumptton procecdings = Nature 
of tenancy, if to continite after thé resumption—Reécord-of-rights after 
resumption—High Courts power of tnterference in second appeal. 

The fact that the income of a property was applied fot the worship of the 
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Debuttar—(Conid.). 
deity would not be conclusive evidence that the property belonged to the 
idol. 

When after resumption proceedings a particular mouza is recorded as a 
personal prope:cy of a Shebait, it does not necessarily follow that the 
tenancy continues to be the same after the resumption, but that the 
record-of-rights shows the existing state of things after resumption. 

The High Court would not be entitled to Interfere in second appeal when 
the lower Appellate Court bad taken into account the documents exhi- 
bited even though it has not placed a correct construction on those docu- 
ments. Narasingha Nanda Deb Goswami v. Bepin Behari 
Bhakat Sos ii 

Deceit, action for=~Statement as to price and deposit, knowing them to be 
untrue and made with the view of enterlng into purchase—Statement 
to be relied on ; see Damages 

» actions for, law relating to ; see Damages ise u 

Decision though erroneous, should not in some cases be interfered with in 
revision ; see Dispossession aes tae 

Decree, amendment of—Code of Civil Procedura (Act Ý of 1908), section 
1§2—Amendment of decree—No time limti—Mistake on the part of the 
Court Oficer—No laches on the part of the decree-holder, if to be 
proved—Indian Limitation Act (IX of 1908), Sch. I, Article 182, 
Clause (4)—Business of the executing Court. ` 

There is no time limit prescribed by law within which an application for 
amendment of a decree under the provisions of section 152 of the Code of 
Civil Procedure bas got to be made. 

Where the omission of the schedule in a final decree was due to a mistake 
on the part of the Court Officers and the misdescription in the name was 
also a palpable error apparent on the face of it, the decree-holders were 
under no obligation to satisfy the Court that really there were no 
laches on their part. As such the amendments should be allowed as a 
matter of course under section 152 of the Code of Civil Procedure. 

Article 182, Clause 4, Soh. I of the Indian Limitation Act allows an applica- 
tion for execution to be made within three years from the date when the 
decree is amended. 

İt is no business of the executing Court to enter Into the propriety of the 
question as to whether the amendment should have been made or not and 
once the dectee is amended it has got to take the amended decree as it 
stands and allow execution of it provided the application for execution is 
made withio three years from the date of the amended decree. Manohar 
Chandra Bandopadhyay v. Kalipriya Roy Chaudhury a 

Decree, execution of—Decree, adjustment of, after partial satisfaction— 
Stipulation to pay the whole amount, if default be made in paying an 
instalment within a fixed time ; see Contract . Ss wees 

——~---, execution of, how effected ; see Execution, stay of ... si 

a, form of—-Pulsne mortgagee impleaded as me j see Mortgage 
suit 
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Decree, if can be passed—Puisne mortgagee offering to redeem prior mort- 
gagee ; see Mortgage suit. es soe 
Decree, interpretation of, and not amendment of decree—Suit for arrears of 
rent by a co-sharer landlord owning an eight anna share with an addi- 
tional prayer for enhancement of rent of the entire tenure under section 
7 of the Bengal Tenancy Act—Exparte decree for enhancement—Decree 
followed judgment in its entirety—Subsequent rent suit In which enhan- 
cement of rent was claimed at the full rate granted by the exparte decree 
Defence, plaintiff entitled to one half of the amount decreed—Defen- 
dant applied for amendment of exparte decree under section 153 of the 
Code of Civil Procedure ; see Amendment of decree u ave 
m, nature of-—Decree passed by judicial officer invested with Small 
Cause Court jurisdiction—Such judicial officer ‘trying a Small Cause 
Court suit-in an ordinary manner ; see Suit, maintainability of | sae 
~—-—, whole amount of, if can be executed—Decree, adjustment of—Re- 
mission of decree—~Partial satisfaction of decree—Stipulation to execute 
decree on default of payment of the instalment within a fixed date 
Default ; see Contract e. sea 
Decree-holder purchaser-—Court allowing a set-off for the whole amount— 
No application before the Court holding the sale for reteable distribution 
Purchaser protected under section 63 (2) of the Code of Civil Proce- 
dure ; ses Execution was eee 
purchaser, amount due to—More than one decree holder 
applying for execution ; see Execution ses ose 
Deoree-holders, rival, when can compel the decree-holder purchaser to 
deposit money in cash ; ses Execution c.. one 
Dedication, purposes of, may be directed to expand as the income iacreases 
or the purposes may be prescribed in limiting terms ; see Private Idol ... 
in favour of private Idol may give property out and out to the 
{dol.or may be subjected to a charge in favour of the Idol; see Private 
Ido} . oon in 
Dedication of property to a private Idol is not invalidated by reason of the 
fact that members of the settlor’s family are nominated as shebaits and 
Biven reasonable remuneration out of the eadowment and also rights of 
residue in the dedicated property ; see Private Idol si as 
Deed, execution of,. if under an apprehension of death on the day of execu- 
tion--Executant suffering from pthisis or died a few days after —Marg- 





C 





ul-Mout ; see Hibanama one eve 
Denial of landlord’s title—Estoppet—Tenant in possession attorning to 
another, see Landlord and tenant is ean 


Depositors and creditors, who have obtained a decree cannot be summoned 
at the meeting and would not be included in the scheme when it comes 
up for approval of the Court -Compromise or arrangement proposed by . 
the company Is with creditors and depositors only—Order of the Court 
is for holding a meeting of theirs ; see Sanction das s 

ae ~ and creditors, who have obtained decrees from a distinct class 
and cannot be lumped together at the same meeting at which depositors 
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Depositors —(Contd.) 
and creditors who have not obtained decrees take part ; see Sanction ... 
Dismissal, if proper—Dismissal of a person by an authority subordinate to 
that by which he was appointed—Delegation of authority ; see Grant of 
pension tse ose 
=m from service by an authority subordinate to that by which a per- 
son is appointed, if legal~Officer thus removed if entitled to complain ; 
sę Grant of pension oe see 
Dispossession —Code of Civil Procedure (Act V of 1908), O. XXI, Rr. 100. 
IOI, scopes of—Dispossession by decree-holder—Dispessesston, tf to be 
in course of execution—Decisian theugh erroneous, if should be inter- 
Jered with in revision. 

Order XXI Rule 100 of the Civil Procedure Code contemplates that in the 
case of dispossession by a decree-holder of a person in possession, other 
than the judgment-debtor, the person dispossessed has his remedy as 
provided by Order XXI Rule ror Civil Procedure Code when the Court 
Is satisfied that the applicant was In possession on his own account. 
The question in such cases would be whether the dispossession was by 
a decree-holder or auction purchaser as such and not whether the dis- 
possession actually took place after disposal of any execution case 
started at the instance of the decree-holder or auction-purchaser. 

The High Court ought not to interfere in revision in a case where, even 
though the decision is erroneous, there is a more comprehensive remedy 
open to the petitloner to establish title to the property as against the 
person in whose favour an order has been made in a proceeding of a 
summary nature arising out of execution of a decree. Rajendra Ki« 





shore Pal Chaudhury v. Asir Ulia ee vee 
Divestiture by the settlor in favour of the private Idol—Close scrutiny of 
challenged deed of dedication necessary ; see Private Idol a. aoe 
Election ~Right of consolidation ; see Mortgage ea oe 
Election Rules, Rule 1A—Decision of the scrutinizing officer, if final ; see 
Jurisdiction ont one 
reenter a Rule 1A—*Magistrate of the District’, meaning of; see 
Jurisdiction is sss 
Hngtish law of perpetuity, not applicable to gifts to Idols in India ; see Evi- 
dence e oon 





law of perpetuity cannot apply to permanent grants of money to be 
pald out of income of properties for the maintenance and worship of 
deities ; s#¢ Evidence sis eee 
Entries in registers kept under the United Provinces Land Revenue Act 
Contrary to the facts as to possession at the time they were made}; 
see Limitation toe s 
=e in registers kept under the United Provinces Land Revenue Act 
—Entries made without notice to any parties interested to oppose their 


being made; see Limitation ose aes 


» omme in registers kept under the United Provinces Latid Revenue Act, 
Evidence of title ; see Limitation ses 
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Equitable estoppel—Transfar of Property Act (IV of 1882), section 4r, 
tlernants of—Indian Evidence Act (I of 1872), section 115—~Doctrine 
of estoppel, applicability of. 

In order to apply section 41 of the Transfer Property Act, two things 
must concur, (1) that the person (ostensible owner) who has no real 
title was clothed with the insignia of ownership with the consent ex- 
press or implied of the real owner ; (2) that the person purchasing for 
value shall take reasonable care to ascertain that hia transferor has 
authority to make the transfer. 

Ifa man makes no enquiry into title such as a prudent purchaser would 
make or avoid prosecuting such an enquiry he cannot claim protection 
ander section 41 of the Transfer of Property Act and the principle that 
aman cannot give what he has not must apply : 

Held further, on the question of estoppel, that the doctrine of estoppel as 
laid down in section 115 [Indian Evidence Act, has no application in a 
case where there has been no representation of any fact and as suéh 
there is no question of making any profit thereby. Krishna Kishore 
Mukherjee v. Sarat Kumari Debi aaa 

Estoppel -Denial of landlord’s title~—Tenant in possession attorning to 





another ; see Landlord and tenant eee toe 
ee Mere representation of intention—Promise made is not a re- 
presentation of a fact ; see Girbidar see ave 





acon Official Assignee, if can deny that the interest vested in the 
plaintiff--Previous appeal to Privy Council in the matter of Settlement 


now in dispute in tlie present case—Expenses paid by the plaintiff; see 


Transfer ou ee 
ammm eee, Goctrine of, if can be Invoked against statutory provisions; see 
Girbidar ace 


Evidence—Burden of proof—Promissory note -Undue influence =Good 
faith—Remuneration jor service rendered—Intention at the time of 
rendering the service — Proper party to state such intention—Evidence 
as to conduct consistent with knowledge of expectation of remuneration 
jor services rendered—Indian Evidence Act (1 of 1872) section 
111~Indlan Contract Act (IX of 1872) sections 16, 70. 

On 26th January, 1925, defendants, who were three sisters, executed in 
favour of the plaintiff, who was married to defendant No. 1, a promissory 
note for Rs. 15,000, for services rendered by him in the management of 
thelr joint estate, No payment being made, he sued the defendant foc 
the principal and interest due on the promissory note, and, alternatively, 
for remuneration for services rendered. The defendants’ father died 
leaving a large estate of several immovable properties, in which bis 
collaterals were interested, and they offered the defendants a stubborn 
resistance leading to protracted proceedings before arbitrators. The 
defendants were represented by their maternal uncle, but owing to the 
unsatisfactory state of the accounts kept by him he was removed from 
his office as the manager. As a reward for his work the defendants 


agreed to give him a house worth Rs. 9,000. The defendants, who were ` 
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PAGE, 
Evidenco- Contd). z 

in affluent circumstances, then requested the plaintHf to take over the 
management of the estate. The plaintiff, who was a young man pre-« 
paring for the B. A. degree gave up his studig to take over the mangge- 
ment, and served the defendants from March, 1990 to January, 1928, 
recovering for them an estate worth more than Rs. 400,000. The 
defendants sought to avoid their liability on the ground of undue 
influence. 

Held, (1) the onus of proving good faith is upon the plaintiff, both, ander 
Indian Evidence Act, section 111, and Indian Contract Act; (2) be had 
failed to discharge the onus; (3) the claim on the promissory note 
fails : 

On the alternative claim for remuneration for services rendered, 

Meld, (1) the question of compensation depends upon the {atention of the 
plaintiff at the time of his doing the thing for which he demands 
compensation ; (2) and he is the proper person to state what his inten- 
tion was ; (3) it cannot be predicated that he intended to act gratuitously 
if he was under the impression that he would receive remuneration for 
his services ; (4) the conduct of the defendants at the time is compatible 
only with the hypothesis that the demand did not come to them as a 
surprise, and that they knew he must be paid, and this knowledge must 
have come to them from him. A. V. Palanivelu v. Neelavath! 
Ammal ed eee 295 

Evidence ~—Jndian Evidence Act (J of 1872), section 2— Principle of excels- 
sion of hearsay evidence—Evidance of family tradition, how far ad- 
missible—Reception of hearsay evidence —Relaxation of the ruie, when 
permissible—Grant of money for maintenance of worship of deity— 
Charge, creation of- Question one of intention—English law of perpos 
tuity, not applicable to gifts to idols in India. 

Section 2 (1) of the Indian Evidence Act, repeals the whole of the English 
Common Law on evidence so far as it was in force in British India before 
the passing of the Indian Evidence Act of 1872 and the provision of the 
law in effect, prohibits the employment of any kind of evidence not spe- 
cifically authorised by the Act itself. It must be recognised however 
that the principle of exclusion adopted by the Indian Evidence Act 
should not be applied so as to exclude matters which may be essential 
for the ascertalament of truth. 

The relaxation of the rule as to reception of hearsay evidence is permissi- 
ble where such a course tends to the due investigation of truth and the 
attainment of justice. : 

Where the evidence given by some of the plaintiffs supported a family 
tradition from generation to generation and which evidence was founded 
upon information derived from deceased persons and such tradition was 
also supported by documentary evidence : 

Held that no part of the evidence in support of the plaintiffs case coyld be 
held to be inadmissible under the Jaw. 


Von LXV.] i "INDEX OF CASES, 
i f 
t 


Evidence, ~—(Contd.). be etd 


The question whether a particular amount paid and made payable as 
britti formed a charge upon the Estate was primarily one of intention. 

The English rule of law which prohibits creation of perpetuities cannot 
possibly apply to gifts to idols in this country or to permanent grants of 
money to be paid out of income of properties for the maintenance and 
worship of deities which must in the nature of things be permanent 
grant passing from generation to generation. Maharaja Shris Chana 

dra Nańdi o. Rakbalananda Thakur ùi 
—— m —, hearsay, reception of—Relaxation of the rule, where sabi : 
see Evidence e oe 

— m, if conclusive that the property belonged to the Idol—Inodme af: 
property applied for worship of the Idol ; see Debutter owt con 
——~~ ~— of family tradition, how far admissible ; see Evidence... tt 
——-— — Act, principle of exclusion adopted by, should not be applied so a3 
to exclude matters which may be essential for the ascertainment of 


truth ; sea Evidence ae æ 


Evidence Act, Section 2 repeals the whole of the English common law on 
evidence before 1872 ; see Evidence: su ov 


et soo 





Similar rights in land claimed previously ; see Homestead land aes 
s Section 3a(2)—"Statement made in ordinary course of busi- 
ness’, meaning of ; see Limitation ves s 
s Section 32(2), (7)—~Report of an arbitrator, if admissible— 


it antes 





aeee ae 





Assertion of right by the plaintiff and denial of right by the defendant - 


in the previous criminal case~~Parties referring tha matter to the arbitra- 
tion of Mukhtear—Arbitrator after due enquiry found the plaintiff to. be 
in possession ; see Limitation eae ay 








, Section 32(4)—Limits of a particular revenue mahal—Matter 
of public right or public or general interest ; see Limitation... bee 
s Section 32(5)—Statement made in the previous suit as to 





` 


} 


relationship —Two pre-requisites :to the admission of the statement i 





Irrelevant to the matter in issue ; see Hindu Law—Will  ..., ‘si 
—-— » Section 35—Entries in registers kept under the United 
Provinces Land Revenne Act, admissibility of ; sse Limitation ste 





eee 


» Sections %6, 83—Map prepared by Commissioner showing the 


boundary between the two estates, if evidence against the person nota ` 


party to the suit ; see Limitation . © w 


aee e wy Section 92, Proviso {2)—Existence of a separate oral agree- i 


ment as to matters on which the sale deed was silent and which were not 
inconsistent with terms of-the deed—Sale deed aud promissory note with 


a contemporaneous oral agreement—Sult on promissory note ; 5 se : 
Promissory note : ose me 
——, Section 111—Onus of proving good faith ; see Evidence '.. * 





———, Section 114 —=Presumption, if can be made--No notice of 
attachment uider order’at, rale 54 of the Code ôf Civil Procedure was 
at all issued ; see Attachment pes oe 





J 


i 


r 


, Section 13—Judgment not inter partas, -admissibility of— ` 
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241 
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Evidence Act, Section 114, scope of ; see Attachment hae or 
——-——_, Section 115 not applicable to a case where there has heen no 
representation of any fact ; see Equitable estoppel om ave 
—_——-———-, Section 116—Estoppel against denial of landlord's title 
applies not only where it is shewn that the landlord put the tenant into 
possession of the property, but also where a person alréady in possession 
becomes tenant to another ; see Landlord and tenant eee ave 
—— ———, Section 116—Tenant can plead that the title of the original 
lessor has since come to an end ; ses Landlord and tenant ... ove 
» Section 116, is inapplicable toa tenant disputing the deri- 
vative title of one whoclaims to have since become entitled to the 
reversion ; see Landlord and tenant ee aes 
———~, Section 116, scope of-Lease showing defect of title of the 
landlord ; see Landlord and tenant eee see 
Executing Court, if can entertain and give effect to a claim of set off, in 
cases which do not come strictly under order a1, rule 19 of the Code of 
Civil Procedure ; see Order, execution of aes 
Execution—Civil Procedure Code (Act V of 1908), Sechon 47—Objection to 
decree as superseded by scheme, if an objection under section q7—- 
Ssheme, if adjustment within the meaning of order a1, rule 2~= Juris- 
diction, meaning of—Indian Companies’ Act (VO of 1913), 
Section 153—Scheme covering depositors who had brought suits or 
obtained decrees, if can be challenged in execution proceedings as one 
without jurisdiction. 

An objection by the judgment-debtor that by reason of the sanction of 
the Court, the decree has now been superseded by a scheme fand that it 
has now become incapable of execution, relates to the execution or dis- 
charge of decree and consequently comes within section 47 of the Code 
of Civil Procedure. 

Order 21, Rule 2 of the Civil Procedure Code contemplates an adjustment 
to the satisfaction of the decree-holder which is binding between the 
decree-holder and -the judgment-debtor 'as an agreement by reason of 
their consent to it. ‘It does not contemplate an adjustment which, 
although not ‘consented to, is made binding by operation of law. 

Therefore a scheme which is agreed upon by the majority of creditors and 
is made binding on the minority by the order of the Court cannot be 

, said to be an adjustment within the meaning of Order 21, Rule 3 of the 
Civil Procedure Code. 

By “Jurisdiction” is meant the authority which a Court ‘has to decide 
matters that are litigated before it or to take cognisance of matters pre- 
sented in a formal way for its decision. Since the jurisdiction is the 
power to hear and determine a case, it does not depènd upon the regu- 
larity of the exercise of that power or upon the correctness of the deci- 
sion pronounced. 

In the present case a scheme sanctioned by the Court under Section 153 
of the Indian Companies Act is challenged as without jurisdiction on the 
following groynds ;—~— 











Page. 
329 


347 


563 


563 


74 
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(1) That no notice of the meeting was served upon the executing decree- 
holder. 


(a) That while sanctioning the scheme the Court did not order that the 
meetings of the different classes of depositors should be held separately : 
Held that the objection to such a scheme does not touch the question 
of the existence of the jurisdiction but relates only to the illegal or irre- 
gular exercise of the jurisdiction. Sucha scheme therefore cannot be 
collaterally attacked. The scheme so long as it stands is binding on 
the decree-holder respondent. Mahigan) Loan Office Ltd. v. Be- 
harilal Chaki ; is i 361 

Civil Procedure Code (Act V of 1908), Secs. 63, 73, O. XXI, 
R, 72—Rival decree-holdars—Sale by a Court executing one of such 
decrees and allowing set of for the whole amount—Sale, if valid— 
Application for rateable distribution, to be made before which Court— 
Exercise of right to compel decree-holder purchaser to deposit money in 
cash—Condition precedent—Delay in making such application, 
effect of. 

Per Mukherjea, $.:—When more than one decree-holder applies fot 
execution, the amount due on the decree to the decree-holder purchaser 
is the amount to which he would be entitled on a rateable distribution 
under section 73. 

When however there is no application before the Court which holds the 
sale and the Court allowed a set off for the whole amount it is protected 
under section 63, sub-section 2 of the Civil Procedure Code. 

It is not enough for a rival decree-holder to make an application for rate- 
able distribution after the sale was held and before the entire purchase 
money was paid dowa. The Court holding the sale must be the Court 
also who was called upon to make rateable distribution and the existence 
of circumstances specified in section 73 are a condition precedent to the 
rival decree-holders having a right to compel the decree-holder pur- 
chaser to deposit money in cash. . . 

The proper procedure in cases of this type has been indicated in the case 
of Nilkanta Roy v, Gosto Behari Chatterjee : 

Per M. G. Ghose, F. 3—A rival decree-holder when he makes an applica- 
tion for a rateable distribution not in due time but at a very late stage 
should suffer for his own negligence and if the Court under those 
circumstances rejects his prayer to postpone the same or his prayer not 
to allow set off to the executing decree-holder, it cannot be said that the 
action of the Court Is ilegal, Ahinath Ganguly v. Nepal Chandra 
Ghose oe “ae 399 

Indian Companies Act (VII of 1913), section 153—Same class 
of creditors—~Person who has and has not obtained a decree—Sanction- 
ing of the scheme has a retrospective effect—Bstoppel. 

Before the passing of the Indian Companies Amendment Act, 1936, a 
depositer of the banking companies or loan offices, who has obtained a 
decree and one who has not so obtained, cannot be regarded as belonging 


en 
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to the same class of creditors for the purpose of section 153 of the 
Indian Companies Act ; accordingly a notice sent to such a decree- 
holder directing him to attend a meeting of the depositors for the pur- 
pose of considering a scheme is not binding on him, as equally as he is’ 
not bound by anything which is decided at such meeting. 

A scheme under section 153 of the Indian Companies Act is binding on 
the creditors from the date when it is arrived at. The sanction of the 
Court has a retrospective effect and relates back, to the date of the pass- 
ing of the scheme in the meeting, 


« On the sth December, 1932, the Court ordered a meeting of depositors 
to be held for the purpose of agreeing to a scheme, if approved, whereby 
payments of the debts due to the depositors should be postponed. 
Before this date, namely, on the arst November, 1932, the respondent 
who had a current account with the Company served a notice upon the 
Company requiting them to pay to him the amount then owing to him 
in respect of his account with them. The Company ignored that notice, 
On the 6th December, 1932, the respondent caused his legal adviser to 
serve another notice on the Company peremptorily demanding payment 
of what was owing to him and giving notice that, in default of payment, 
legal proceedings would be taken. That notice was without effect, 
Consequently, on the 18th December, 1932, a suit was started. On the 
“8th December, 1932, a notice was sent out in accordance with the 
direction given by the Court on the sth December. The meeting of 
the depositors was duly held on the gand January, 1933 and the scheme 
was then passed by a requisite majority required by section 153 of the 
Indian Companies Act. On the g4th January, 1933 the Company 
appeared in Court to make answer to the present suit. The suit was 
adjourned. On the 24th February, 1933, the appellants put in a written 
statement in which they admitted the debt and asked that they should 
be allowed to liquidate it by instalment payments, On that date a 
decrees was made against them in favour of the respondent allowing 
payment by certain instalments. On the 1st May, 1933, the Court 
sanotioned the scheme as agreed to by the majority of depositors at the 
meeting held on the 2and January, 1933. On the sth June, 1935, ‘the 
respondent applied for execution of his decree r 

Held, that the decree could not be executed against the Company. 

‘That the plaintiff on the 22nd January, 1933 Was still in the same clas of 
creditors as all the rest of the depositors and as such was entitled to 
receive notice of the meeting and attend the meeting. 

That as the plaintiff, though he recelved the notice of meeting, did not 
attend the meeting, he was bound by the decision arrived at by the 
majority of his fellow depositors. 

That the sanction of the Court bad d retrospective effect; that the plain- 
tiff was bound by the scheme -and sd could hot afterwards avall himself 
bf the advantage of the decree, ; 
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That the scheme operated from the date of the mesting and was théraloré 
binding on the plaintiff not on the date of sanction on the 1st May, 1933 
but from 22nd January, 1933. 

That there was nothing in the circumstances of the case which shut out 
the Company from resisting execution. The Badarganj Loan Ottico, 
Ltd. v. Shaharaddin Shah 5 wee 503 

—— m Set off—Civil Procedure Code (Act V of 1908), Order 215 
Rules 18, 20, Order 34 Rule 6—-Decree for mesne proftts—Mortgage 
decree. i . 

The appellants are assignees of a decree for mesne profits and for recovery 
of possession of property passed in favour of one Thakur Barham on 
isth January, 1924 against the respondents, That decree while binding 
upon the respondents Nos. 1—16 so far as regards recovery of posses- 
sion of the property, is, so faras mesne profits are concerned against 
three only of those respondents. On 18th December, 1935 a decree was 
passed in favour of some 18 members of the families of the respondents, 
against the representatives of Thakur Barham as well as against certain 
Persons called Mandal, being purchasers from the representatives of 
Thakur Barham, 

The High Court allowed the two decrees to be set-off on the ground that 
they relate to the same transaction and that the judgment-debtors of the 
one are in substance exactly the decree-holders of the other and 
vice versa. 


On appeal to the Judicial Committee : 


Held (1) That there is nothing in the language of Order XXI, Rule 20 of 
the Code of Civil Procedure, 1908, and nothing in the reason of the 
matter to justify the interpretation that that rule only applies where ` 
both decrees are mortgage decrees. The words of rule 29—*“' decrees for 
sale in enforcement of: a mortgage or charge ’’—cannot be restricted to 
personal judgments such as may be given under Order XXXIV, 
Rule 6. 


(2) That the general character of the two decrees concerned does not pre» 
clude the set off, 


(3) That the presence of the Mandals as judgment-debtors in the tespons 
dents’ decree raise no obstacle to set off and the respondents are entitled 
to execute the decree against the Barhams judgment-debtors : 


(4) That the presence among the holders of the decree for sale in addition 
to the three respondents, against whom the mesne profits decree was ` 
obtained, of other members of their families does not afford an objection 
to set-off. JEX hasa dccree against A, and A and B have a decree 
against X, X cannot insist on a set off, But if Band A both ask for a 
set-off and it appears that A Incurred the debt to X on behalf of himself’ - 
and B, the set-off cannot be refusedas Bat his own request can be 
treated as having released his right to A if he comes before the gxecnting 
Court and asked for it. ` 
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Under Order ar Rules 18 to 20 of the Code of Civil Procedure, 1908, the 
set off decrees is not a discretionary matter depending upon 
equitable considerations such as may emerge from the circumstance that 
both decrees arise out of the same transaction. Whatever they arise 
from, circuity of proceedings thereunder can and should be avoided — 
this is the principle of the Rules. Hazariram Marwari v. Rai 
Bahadur Bansidhar Dhandhania dd Fr 56 


» stay of—Civil Procedure Code (Act V of rg08), Sees. 145, 
151. O. 4! R. 5—Rules Nos, 12 to 14. Chap. V of the High Court Rules 
on the Appellate Side — Stamp reporter's report—Separate appeals and 
separate applications, if to be filed—Ssparate court fees, if to be paid— 
Ons appeal and one application jiled—Application, tf maintainable— 
Substantial loss — Receiver, appointment of —Manager, Court of Wards, 
if to be appointed manager—Minimum disturbance of possession — 
Court's power to pass proper order without driving the partias to sepa- 
rate application, 

Rules 12 to 14, Chap, V. page 28 of the High Court Rules on the Appellate 
Side were rules of office routine which cannot and do not oust the provi- 
sions of the Code of Civil Procedure. 

Ordinarily a decree-holder would be entitled to execute his decree but 
execution may be stayed on terms under O. 41 R, 5 or it may proceed on 
terms as under rule 6 or whether it is stayed or proceeded with a 
Receiver may be appointed under the Court's power under the provisions 
of order 40. 

In a matter under O. 41 R. § of the Code of Civil Procedure the Court 
has the power to make an order staying execution, if there is sufficient 
cause. But this expression in sub-rule (1) must be read along with the 
conditions in sub-rule (3) and each of the three conditions mentioned 
therein must be taken to be a necessary ingredient before stay of execu- 
tion may be granted, 

The Bhowal Raj estate was owned by three brothers Kumar Ranendra 
Narayan Roy, Kumar Ramendra Narayan Roy and Kumar Rabindra 
Narayan Roy, sons of Raja Rajendra Narayan Roy, who died in rgor. 
The first and third Kumars died in 1901 and 1913 respectively leaving 
them surviving Srimati Sarajubala Debi, defendant No. 2 opposite party 
No, 2 and Srimati Ananda Kumari Debi, defendant No. 4 petitioner. 
Kumar Ramendra Narayan Roy, plaintiff, opposite party No. 1 was said 
to have died in 1909 leaving him surviving Srimati Bibbabati Debi, 
defendant No, 1, petitioner. The Court of Wards assumed charge of 
the entire Bhowal estate in 1911-12 and has been managing it aver since, 
In 1919 the estate of Ananda Kumari was released but the Court of 
Wards continued to manage it in her behalf. She adopted defendant 
No. 3, petitioner, Ram Narayan Roy, as her son, 

The plaintiff, opposite party No. 1, instituted a suit for declaration of title 
to one-third share and for an injunction restraining the present petis 
tioners from interfering with his right and further .fora declaration that 


eet 
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he was Kymar Ramendra Narayan Roy, the second son of the late Raja 
Rajendra Narayan Roy. The widow of the first ‘Kymar Srimati 
Sarajubala Debi, defendant No. 3, opposite party No. 2 supported the 
plaintiff. The defence of the petitioners inter alia was that the plain» 
tiff was a Punjabi Sannyasi and an impostor. - 

The suit was decreed. The material portion of the decree ran as follows : 
“ It is ordered and decreed that it be declared that tha plaintiff is the 
Kumar Ramendra Narayan Roy, the second son of the late Raja 
Rajendra Narayan Roy, Zemindar of Bhowal and that he he put in 
possession of an undivided one third share in the properties in suit—the 
share now in the enjoyment of the first defendant jointly with the other 
defendants’ possession over the rest.” 

Against this decree an appeal was filed before the High Court on the sth 
October, 1936, but had not been registered. The present application 
for stay of execution was filed on the roth November, 1936. The parties 
to the petition, who were also parties to the appeal were (1) Srimati 
Bibhabati Debi, (2) Ram Narayan Roy, (3) Srimati Ananda Kumari 
Debi, Wards of Court, represented by A, the manager, Court of Wards 
and Srimati Bibhabati Debi in her individual capacity, defendants 
appellants and petitioners versus (1) Ramendra Narayan Roy, plaintiff, 
respondent and (2) Srimati Sarajubala Debi, pre forma defendant, 
respondents opposite party. 

Upon the petition of appeal being filed the Stamp Reporter put up a note 
to this effect ‘The appeal is not in form as the appellant No.1 did not 
appear in her individual capacity in the trial Court. She seems to 
appear here in a new role affecting the question of her status. She is 
appearing here as a Court of Wards represented by the Manager and also 
in her individual capacity. In her different capacities though there 
might be common interest to some extent still there might be some 
interest which may be at variance with that of the Court of Wards. In 
that vase there might be conflicting interests represented by the same 
appellant in the same appeal. So it is disputable matter whether she 
can join in an appeal filed by the Court of Wards in their representative 
capacity. Ifnot, a separate appeal has got to be filed by her on pay- 
ment of a proper court-fee : ” 

Held, that Srimati Bibhabati was a proper person to make this applica- 
tion for stay of execution also in her individual capacity as she was 
affected by the decree in her individual capacity. No separate applica- 
tion by her was necessary. Hence separate court-fee was not payable. 

That the appellate Court had seisin of the matter when it appeared that 
the appeal itself had been preferred in accordance with Order 41 Rule 1 
of the Code of Civil Procedure. . 

‘That an undertaking by the Court of Wards to hold the income of the 
share decreed, less cost of management and such litigation as manage- 
ment needed until the order asked for expires, and not to pay any part 
pf if to or for the benefit of the petitioner, would not be acceptable to 
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the appellate Court as security for the application, as such an under- 
taking could not be enforced asa personal security under section 145 of 
the Code of Civil Procedure and its legal validity was also not free fram 
doubt. 
That it was within the Court’s power to make a proper order without 
driving the parties to file separate applications. 


That there should be minimum disturbance of possession consistent with 
the decree-holder’s rights, was to be taken into consideration along with 
the offer of keeping the management under the Manager of the Court af 
Wards. 
That under the circumstances the plaintiff was ordered to furnish security 
and the Court of Wards was appointed Manager of the one-third share 
in dispute on the same terms as in the case of the one-third share 
possessed by Srimati Ananda Kumari, defendant petitioner No. 3 
Sm. Bibhabati Debi o. Ramendra Narayan Roy ... ote 127 


——— —— Court, if can record a compromise relating to abatement of 

rent; see Girbidar oie oon 890 
of adjusted decree—Adjusted decree, construction of—Part 
payment and remission of original decree—Default in payment of instal- 
ment within a fixed time ; see Contract Ss e BIO 
of decree, how effected ; see Execution, stay of „e. tee 127 
sale, if sale before it becomes absolute ; sse Claim case we. | 353 
Fact, question of—Question whether properties acquired by a joint family 

were his self-acquired properties or joint properties ; see Partition ae 27 
Family tradition, evidence of, how far admissible ; see Evidence... ia 520 
Ferfeiture of a tenancy in case of alienation—Such covenant in a lease to be 

strictly construed against the lessor ; see Lease ins 305 
Fraud or collusion must be proper inference from facts—Gross negligence 

or negligence is not to be treated as fraud or collusion; see : 

Res judicata see í 14 
General Clauses Act—Good faith—Trustee or holder of a fund, if can pay 

without proper enquiries ; see Trustee, - eee eee 259 


1 
Glrbidar— Right to receive or recover arrears of rent ~—Arrangement , with 

the defaulting putnidar —Registered lease—Terms, if can be varied by. ~ 
unregistered document—Transfer of Property Act (IV of 1882), 
Sees. 107, 117—Darputni lease, not a lease for agricultural purposes— 
Executing Court—Compromise relating to abatement of rent ~Powsr to 
record—Indian Registration Act (XVI of 1908), Section 17. Sub- 
section 2(V I) and Section 17(1) (4)—Doctrine of estoppel, when can b? 

invoked. 5 
A girbidar may have the right to receive or recover arrears of rent due 
to the’Putnidar at the time when he takes possession, that is to say, his 
right extends to the unrealised arrears for a period before his Possession. 
But there is nothing to prevent ‘him ftom making arrangements in 

respect thereto with ‘defaulting pytnidar, 


——- 








—_—_—. 





or 
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The terms of a registered lease cannot be varied by an unregistered- 


document. 

A darputni lease is not a lease for agricultural purposes within the meaning 
of section 117 of the Transfer of Property Act and weald a be 
governed by section 107 of the said Act. 

The execution Court has got no power to record a compramise relating to 
abatement of rent. Even if the order‘of the Court records thé whale of 
the compromise that will not obviate the necedsity of registration so ‘far 
as the variation of the materlal covenant about rent of ‘the darputni 
pattah is concerned. f 


Section 17, sub-section 2 (VI) of the Registration Act does not exempt ` 


from registration documznts conning within section 17{t) (d) of the same 
Act. ane Me ee = 
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The doctrine of estoppel cannot be iavoked against statutory provisions -- -- 


and it has its foundation on representation of facts being made. A mere- 


representation of an intention cannot ba the basis of estoppel. A..- 


promise-made is not a representation of a fact. -Bibhuti Bhusan Pal 





Chaudhury v. Srimati Maya Deby - ~ aT sss 
, if can arrange with defaulting putnidar in ts of arrears of rent ; 
see Giebidar 


ane ace 





—, right of Right to receive or recover arrears of rent Arrangement 
with the defaulting putnidar ; see Girbidar see woe 
Good faith—General Clauses Act —Trustee or holder ofa fund, ifean pay 
without proper enquiries ; see Trustes e 7) 


Government, duty of, in dealing with Civil Servants ; see Suit, maintain- 
ability of ies PA 
officer ceases tobe in service after being granted an invalid 
_ pension ; see Grant of pension : PA si 

_ Government of India Notification No. 4650, dated the roth September, 
=a - © 1899, effect of ; see Court-fee UO a ‘se 
Government of India Act, Section 96B—Tenure of office though at pleasure 

is not subject to capricious or arbitrary action but regulated by the 

~ rules—Duty of Government in dealing with Civil Servants ; see Sult, 

$ maintainabllity of ‘ tse tee 
e me, Section 95B, if confers a right of action to 
enforce rules made thereunder ~The section does not repeal the provi- 
sions of ‘the Peasions Act or rendes, it inapplicable ; see Grant of 


——— 





— 











“pension és tee see 
— ee s Section 96B, ‘scope of —Office, holding of ; Ti 
Suit, maintainability of s 





—— 





————, Section 107—High Court, if can revise an order 
of the District Magistrate refusing to entertain an application: under 
Rule 1A, Election Rules ; see Jurisdiction - à wee “ene 


Grant of Invalid pension to a Government Officer w a competent: authority ss : 


Removal of such offfz2r from saryic2 by the syrzc3ssor-Ia-office long after 


231 


au 


agt 
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he ceased to be in service-Pension received by the Officer ; sse Grant of 
pension eee tee 


——— of pansion to a Government Officer by a competent authority—Removal 
of such officer from service by the successor in office long after he ceased 
to be in service—Governmant of India Act (1919), section gB, effect of 
and right to enforee_rules—Dismissal from service by an authority 
subordinate to that by which a person is appointed, Utne OR 
thus removed, if entitled to complain. 

A Government Officer (a Sub-Inspector of Polica) ceased to be in service 
after being granted an invalid pension. But the successor-in-office of 
the officer who granted the pension removed him from service after a 
further report in the matter It appeared also that theauthority who 
dismissed the officar was subordinate to that who appointed him: 


Held, (on an action brought by the Sub-Inspector) that after Government 
Officials duly competent and duly authorised in that behalf have arrived 
honestly at one decision, their successors In office, after that decision has 
been acted upon and is in effective operation, purport to enter upon a 
reconsideration of the matter and to arrive at another and totally 
different decision, the person against whom such an action is taken suffers 
a wrong thereby and is entitled to complain. 


An order removing a person from service at atime when he had for some 
months duly and properly ceased to be in the service isa mere nullity. 


That the dismissal of a person by an authority subordinate to that by 
which he was appointed is bad and there can be no question of delegation 
of such authority to the subordinate authority. 


So the dismissal by an authority who is prohibited by a statute from 
making it is in contravention of the statute and sucha dismissal being 
illegal and Improper, a deolaration to that effect can be made by a Civil 
Court: 

Held (on the facts of the present cage) that having regard to the lapse of 
time and also having regard to the health of the appellant, he cannot 
now be restored to his office and the matter of pension having rested 
with Government, no declaration was made by thelr Lordships in this 
appeal. 

Section 96B of the Government of India Act of 1919 does not confer a right 
of action to enforce rules made thereunder This section algo does not 
impliedly repeal the provisions of the Pensions Act or renders it 
inapplicable. R. T. Rangachari v. The Secretary of State for 
India in Council ae s 

Guardian-ad-litem, if can give legal and valld discharge of a debt due ta 
the minor without the leave of the Court obtained under order 39, rule 6, 


Civil Procedure Code ; see Minor si ia 
Guilt, proof of, guida to; see Misdirection see os 
Hearsay evidence, reception of—Relaxation of the rule, where permissible ; 

see Evidence g oe at 
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Hibanama—Deed of settle ment—Issue beyond averments in plaint, tf can be 
raised-~Mushaa, doctrine of—Mars-ul.Moxt—Makomedan Law— 
Defined share in certain item of property, which ts undivided —Co- 
sharers kolding the share for convanience—FPossession taken under 
invalid gift of Mushaa, tf transfer—Limitation Act (IX of 1908), 
schedule I, Articles 91, 142—Suit for cancellation of document and for 
confirmation of possession. 
* lc application of the doctrine of Mushaa, depends on the nature of the 

property covered by a document. The doctrine is not applicable toa 
ease in which there were defined shares in certain items of property, 
though undivided, and held by co-sharers for their convenience. 

In the present cases, only in respect of few items of properties covered by 
the Hibanama and by the deed of settlement, the plaintiff had definite 
and defined shares and was in separate possession of her and his defined 
shares, in the sense that rents were being realised by her or him in 
respect of her or his own shares from the tenants on the lands: 

Held, in the present cases, the Hibanama, as well as the deed of settlement 
were not invalid because of the doctrine of Mushaa, 

Possession taken under an invalid gift of Mushaa transfers the property, 

Where in a sult for recovery of possession there is an obstacle in the way 
of granting relief In the shape of gift or settlement, the plaintiff cannot 
get any relief until auch instrument is set aside, and if it is too late for 
setting aside the document, the suit for possession should also fail, 

In a suit where there is not only a prayer for cancellation of a document 
(Hibanama or deed of seftlement) but also for confirmation of possession 
of the properties covered by the deed, if the defendant is put in posses- 
sion by virtue of an instrument which is not void on the face of it (e. g., 
as when the deed is void being fraudulent or vitiated by undue influence), 
a suit for possession even without a prayer for cancellation of the docu- 
ment would not take it out of the operation of article gor of the first 
schedule of the Indian Limitation Act, 1908. In such a case the 
prima facie title remains with the defendant, and until that title is 
defeated or displaced, the possession of the defendant cannot be 
disturbed. 

A suit for declaration that a Hibanama alleged to have been executed by 
her in favour of defendant No, x on the e7th January, 1920, was 4 
void document and should be cancelled, brought on the 28th September, 
1932, was barred by limitation under article 91, schedule I of the Indian 
Limitation Act, 1908, even though possession was delivered to the 
defendant under the Hibanama. To such a sult, article 142, schedule I 
of the Indian Limitation Act, 1908, had no application. 

Issues which are completely beyond the averment made in the plaint, can- 
not be raised. 

Wan illness is prolonged or lingering asin the case of consumption or 
pthisis, so as to remove an apprehension of immediate fatality or to 
accustom the patient to the malady, so much so that it becomes a part 


of his physical system, it will not be Mars-ukmout or death illness dnd - 
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the executant of a deed cannot be held to be under an apprehénsion of 
death on the day of execution of .the same. After the mere fact that he 
was suffering from pthisis or that he died a few days after, is not enough 
to warrant the application of the doctrine of Marz-ul-mout. Jahar Ali 
Khan v. Sm. Nasimannessa Bibi eee see 
High Court, if can interfere in second appeal—Lower Appellate Court 
taking into account the documents exhibited—Lower Appellate Court 
placing wrong construction on those documents ; see Debutter os 
———~ ~, if can revise under section 107 of the Government of India Act, 
oder of the District Magistrate refusing to entertain an application 
under Rule 1A, Election Rules; se¢ Jurisdiction ave sas 
, when can interfere — Erroneous decision ; see Dispossession a 
, when can Interfere with the unanimous verdict of the jury ; see 





Murder sa se 


Hindu joint family does not necessarily consist of male members only ; see 
Super tax one ove 

Hindu Law —Dayabhaga—Foint family property—Self-acquisition — Mixing 
of funds—Effect of —Common bank account—Intention to make it joint 
family property—Necessity for ~Evidence of “blending’’. 

Where the Karta of a joint family mixes his own monies with family 
monies the mere fact of a common till, or a common bank account, does 
not of itself effect any blending, so long as accounts are kept 

lo a partition suit between the members of a Dayabhaga joint family the 
protagonists being an uncle, A, and three song of his decease brother, 
one of whom was a contractor in a large way in a contract business, the 
nephews contended that A and their ‘father, (A’s deceased brother) had 
inherjted certain jomt property and by their joint labour had added 
thereto ; both being owners of a contracting business began in 1906, and 
ahother in 191", and also a money-lending business; that the two 
brothers and their families all lived jointly, the uncle acting as Karta, 
receiving the profits of all the joint family businesses and other income, 
and investing the family savings, sometimes in his own name and some- 
times in the name of the eldest of his nephews. In support of their 
contention that the property is the property of a Dayabhaga joint familly 
in which till 1926 the co-sharers were their uncle, A,and-.their father 
(A’s deceased brother) and after 1926 were their uncle and themselves 
(bis nephews), they produced two books of the contract business of the 
nephew, M., for the year 1916, which purport to show that during that 
year over Rs. 15,000 of M’s money, received by him for work done, was 
paid into his uncle’s hands, and some Rs. 12,000 paid back to M, 
leaving a balance due to him of Rs. 2,824, The unclein his evidence 
stated that no such books were kept In his firm: 

Held, (1) assuming that the books are genuine and prove the facts of these 
payments and repayments, they are not evidence of blending, that It is 
not made out that uncle and nephew blended their funds ; still less that 
they presented the blend td the joint family į 
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(2) the effect of the evidence is merely that the nephew was letting his 
uncle, who financed him, act as banker or cashier. 

The learned Judges of the High Court having made out a new type of case 
which was not the case made in the plaint, nor was it considered by the 
trial Judge, and was expressly disclaimed by the nephews (the present 
respondents) before the High Court, the Judicial Committee of the Privy 
Council disapproved in such a method of approach, and held (1) where 
on a disputed and complicated question of fact, embarrassed by defect of 
materials and by not a little false swearing, the parties claiming partition 
do not make a particular type of case the party resisting partition should 
not be troubled with it, whether it be new or not ; 

(2) if it be disclaimed, the disclaimer itself is strong evidence on the other 
side; 

(3) if it be both new and disclaimed, the party who has had no chance to 
meet it cannot be told that the state of the evidence makes it useless to 
give him a chance, ualess the circumstances are highly exceptional and 
the conclusions exceptionally clear. Nutbehari Das v. Nanilal Das... 97 

m Inheritance — Acquisition by son on birth of joint interest with 
father in estate inherited from male “ancestovs''— Whether applicable, 
when ancestor a maternal grandfather — Practice — Procedure—Alleged 
defects in proceedings in Courts below —~Merits of case not affected—No 
remand or reversal of decree by Board—Code of Civil Procedure (Act V ` 
of 1908), section 99. 

The role of Hindu law that the property which a man ioherits from any 
of his three immediate paternal ancestors is ancestral property as regards 
his male issue and that his son therefore acquires jolntly with him an 
Interest In tt by birth does not apply to the property which a man 
inherits from his maternal grandfather. 

While the word “ancestor” in its ordinary meaning includes an ancestor in 
the maternal line as well as the paternal line, and the use of the expres» 
sion “ancestral” in its ordinary sense bas been a cause of misunder- 
standing, the “ancestral’’ estate in walch under Hindu law a son 
acquires an interest Jointly with his father by birth, must, as shown by 
the original text of the Mitakshara, be confined to the property which 
descends to the father from his male ancestor in the male line. 

The provisions in the Code donot regulate the procedure of the Privy 
Council in hearing appeals from India, but the rule embodied in section 9g 
of the Code of Civil Procedure is calculated to promote justice, and 
accordingly the Board, assuming that there has been misjoinder of parties 
in the Courts below, will not on that account adopt a course which 
would merely have the effect of prolonging litigation. They will con- 
sequently not render a trial abortive where the alleged misjoinder has 
affected neither the merits of the case nor the jutisdiction of the Contt. 
Muhammad Husain Khan v. Babu Kishva Sabai ... sh 498 

ia e Marriage, a sacramnent—Early marriages of males not sancz 
toned—No duty on parents or guardian to marty the dards befort 
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they attain the age of puberty—Child Marriage Restraint Act (XIX of 
1929)—Penal provisions introduced to show disapproval of early 
marriages—Advance of money by a creditor per se not punishable under 
the Act. 

Under the Hindu Law, marriage is a sacrament or sanskar and the only 
sanshar for those who are not twice born. Ths Hindu Law, however, 
does not sanction early marriages of males. s 

There is no rule of Hinda Law which makes it a duty on the part of tbe 
parents or guardian of a minor male to marry his ward or child before 
bis attaining the age of puberty. 

After the passiog of the Child Marriage Restraint Act of 1929, it cannot 
be held that the usage to marry a boy who is still an infant, which had 
been disapproved of by the Legislature, would furnish a ground upon 
which a case of imperative legal necessity can be built up. . 

The Legislature by passing the Child Marriage Restraint Act has merely 
introduced certain penal provisions with a view to show its disapproval of 
early marriages on the ground that they are socially injurious. 

The advancing of money by a creditor is not something which is per se 
made punishable under the law. Ramyas Agarwalla v Chand 
Mandal se es 557 


Will—Genuinensss—Unnatural character of dispositions— 
Statement as to relationship of collaterals made ina previous suit— 
Statement was irrelevant to the issue in previous suit. 

Plaintiffs, who claim to be the collaterals of one, Harbans Lal, challenged 
the validity of a gift made by his widow to one, Bhagat Ram. The 
defendants contended that the widow was the absolute owner of the 
estate left to her by her husband’s will, and was empowered by her 
husband to dispose of the property without any restriction, and the gift 
to Bhagat Ram was made in exercise of such power. The plaintiffs 
impeached the genuineness of the will. The will purports to have been 
executed on 24th August, 1900, and the testator died within one month 
of that date. It is written in Urdu characters of which he was wholly 
ignorant. The will disposes of the estate ina manner contrary to the 
Hindu law on intestacy. The bulk of the estate was according to the 
will to vest in his widow and three other women, his mother, step- 
mother, and paternal aunt, and the will provided that the lady who 
survived the other three devisees would become the absolute owner of 
the estate. The only child of the testator was to get only a life estate 
in a house and shop. The will was not produced until 1922, after the 
commencement of the present litigation, though there wete occasions 
during the 23 years that intervened when the widow or her advisers 
could have produced the will bad it been in existence. Moreover in 
July, 1920, the widow herself made a will, confirming the oral gift to 
Bhagat Ram, stating the fact that she was holding her husband's estate 
“tn the capacity of heir’. In proof of their relationship as collaterals 
the plaintiffs relied on the statement made by one, Munshi Lal,in a pte- 
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vious suit in 1859. The defendants contended that such statement was 
inadmissible in evidence as it was not relevant to the Issue in the 
previous suit of 1859 ; 


Held, (1) the onys of proving their relationship with Harbans Lal rests 
upon the plaintiffs; (2) the statement made in the sult of 1859 is 
admissible under section 32 (s) of the Indian Evidence Act, inasmuch 
as it satisfies the two prerequisites to the admission of the statement, 
v'z., that it was made by a person having special means of knowing the 
relationship to which it relates, and that it was made ante litem motam, 
and these are the only pre-requisites to Its admission, and does not 
affect its admissib'ity that it was not relevant tothe matter in issue in 
respect of which it was made ; (3) the plaintiffs have therefore proved 
that they are reversioners of Harbans Lal, and as such they are entitled 
to contest the gift made by his widow, whose power of allenation was 
limited by the Hindu Iaw + 


On the question whether the widow had succeeded in proving the execu- 
tion of the will by Harbans Lal : 


Held, (1) the trial Judge did not give sufficient weight to the circums- 
tances which militate against its genuineness Inasmuch as (a) it Is most 
unlikely that a person having a wife anda minor unmarried daughter, 
who should be the objects of his affection, would make a will which 
would practically disinherit them, (b) the will was never produced in the 
2a years intervening, though there were occasions when the widow 
or her advisers could have produced it, (c) if her husband’s will had been 
the foundation of her title she would not refrain from citing it In her 
own willas the source of her authority, (d) her fatlure to mention her 
husband’s will on a critical occasion is Incapable ðf explanation or any 
other reasonable hypothesis than that it did not exist at that time ; (2) 
these circumstances warrant the conclusion that the will is not genuine. 
Musammat Bir v. Atma Ram re se 

Holding, if transferable without the consent of the hrala Perdana 
tenancy—One or two transfers In the past—Holding created before the 
passing of the Transfer of Property Act ; see Homestead land eos 

Homestead holding, if permanent and transferable ~No proof of custom of 
transferability ~Permanent structures made on the land many years ago 
~Transters in the past —Rule unchanged ; ses Homestead land aoe 

holding, if transferable—Homestead land in Bengal created 
before the passing of the Transfer of Property Act—Structures on the 
land with the acquiescence of the landlord ; sse Homestead land oes 

Homestead land —fudgment not inter partes, if admissible in evidence 
Homestead land before Transfer of Property Act IV of 1882)—Not 
transferable except by custom—Permanont structures with the 
acquiescence of the landlords—Holding, permanant and transferable, 


Judgments not inter partes may be admissible in evidence under Section 
13 of the Indian Evidence Act, as evidence of a transaction in which 
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Homestead land—(Conid.). 
similar rights ia the land as in the present case were péeviously 
claimed. ai 
The finding that the tenancy isa permanent tenancy and that there have 
been one or two transfers in the past is not ordinarily sufficient to 
show that the holding is transferable without the consent of the land- 
lord in the case of a holding created before the passing of the Transfer of 
Property Act. Asa matter of fact tenancies of homested land in Bengal 
created before the passing of the Transfer of Property Act are not 
transferable except by custom. 
But where there are structures on the land with the cr a a of the 
landlords, the holdings are transferable. 
In the present case there is no proof of a custom of transferability, but 
permanent stractures have been made on the land many years ago, there 
have been transfers in the past and the rent has throughout remained 
unchanged +: 
Held, that the holding is a permanent one and is ‘transferable, Kumud 
Behari Basu v. Himangshu Kumar f wee w 333 
Homestead land in Bengal created before the passing of the Transfer of 
Property Act not transferable except by custom ; see Homestead land. 333 
Ido}, private, dedication of property to-—Members of the eettlor’s family ~~ 
nominated as Shebaits and’ given reasonable reservation out of the 
endowment and also rights of residence in the dedicated: property j See 
Private Ido! - ove vee 572 
Imperial Act and Indian Act, difference between ; see Income Tax =~ ave 186 
Income Tax—Company—Share-holder — Profits or gains of company received 
by share-holder by way of dividend ~Dividend derived from profits and 
gains of company chargeable with income tax—~Dividends derived from 
distributable profits of the company not taxable in thé’ hands of the 
company—Included in share-holder's income—Exempted from taxation 
to ordinary income tax —" Where the profits or gains of the company 
have been assessed ” = Indian Income Tax Act ‘(XI of 19a2), 
section 1 4(2) (a). , 7 ` 
A company though 4 separate legal persona in the contemplation of law 
and liable to asséssment as a subject chargeable with tax ia not for all 
purposes to be regarded as entirely separate and distinct from the 
corporators. ° © 
The object of clause (a) of sub-section a of section 14 of the Indian Income 
Tax Act, 1922, is to ensuré that tax shall not be paid more than onco 
upon what the statute regards as the saine thing. Š 
The phrase “where the profits ‘and gaing of the company have been 
assessed to income tax” must be givea its ordinary and natural meaning, 
and any departure from the Immediate dnd direct meaning of the phrase i 
leads ‘to difficulties of interpretation and to results which cannot be 
imputed to the legislature as within its intention” =” a. 
Where the assessee’s income {fn ‘assessment haviog Included dividends 
declared by a company- whose profits for the year of accoynt were foynd 
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to Include specified sums to which in accordance with section 4 the Aot 
did not apply: and the company having been assessed in respect of 
profits to which the Act did apply x such proportion of the dividends as 
the specified sums bzar to the aggregate of afl profits in the year of 
account Is exempted from taxation to ordinary income tax in accordance 
with section 14(2)(a}. 

The assessee a company registered ‘outside British India held the whole of 
the ordinary share capital in another company registered ia India. In 
the year of account the assessee received by way of dividend from the 
company a sum a part of which was received as dividend derived from 
distributable profits of the company not taxable in the hands of the 
company within section 4 of the Act : 

Held: Such portion was exempted from taxation to ordlaary income tax 
in accordance with section 14 (2) (a) The Commissioner of Income 
Tax, Bengal v. The Hungerford Investment Trust, Limited ... 

mone aeaa Regenne—Super tay and surcharge-~Companies’ reserves — 
Accumulated profits ~Undistributed profits ~Capitalisation—Issue of 
bonus debentures to share-holders in respect of share-holding—Redemp- 
tion— Not taxable income, profits or gains received by share-holders—~— 


Imperial Act and Indian Act—Indian Income Tax Act (XI of 1942), -` 


section 4; section 66, sub-section I. 

The respondents as trustees of the late Sir David Yule were assessed for 
super tax and surcharge by the Income Tax Officer for the year ending 
March 31, 1932 in respect of Rs. 5,71,30,000 being the nominal amount 
of certain bonus debentures issued to them in respect of their share- 
holding‘in certain companies in the year ending March 31, 1931. The 
deceased left a very large estate consisting substantially of holdings of 
shares in 30 companies, with 20 of which only the present appeal is con» 
cerned, being the companies which issued the debentures in question. 
The circumstances under which the debentures came to be issned were 
that all the companies had very large accumulations of undistributed 
profits. The respondents had to meet very heavy outgoings for duties 
both in the United Kingdom and in India in relation to the estate of the 


deceased, and it was to provide funds for such duties that a scheme was _ 


devised whereby accumulated profits would come into their hands and 
be available for the purpose of meeting such charges, The proposal was 
to capitalise the company’s reserves and make a distribution to share- 
holders in the form of debentures on redemption of which the funds 
required would be available. On the companies so Issuing debentures to 
the respondents the Income Tax Officer assessed the respondents to super 
tax and surcharge for the year 1931-ga based on the financial year 1930- 
31 In, respect of the Rs. §,71,30;000 received by them in 1930-31. The 
material question for the purpose of the present appeal being : 

t The asgessee being in his own name and through nominess the holder (a) - 
of the whole share capital of companies as specified in the case and (b) 
together with two trustees in their individual capacity, of the whole of - 


TI 
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the share capital of one company as specified : these companies being 
investment companies of the nature described in the case: and the said 
companies having issued to the assessee by way of bonus, debentures 
which have subsequently been pald off through the transaction specified 
in the case ..... oe quaere. was there by these transactions any income, 
profits or gains which accrued or arose or were received by the assessee, 
within the meaning of section 4 of the Act. ” ` 

The High Court (Buckland, A. C. YF., Costello and Panchridge, FF.) 
decided against the Crown $ 

Held, (1) as regards the point in issue there is no ground for distinction 
between the Imperial Act and the Indian Act. 

(2) Capitalised profits are not income, eee or gains within the meaning 
of section 4. < 

(3) The personal motive or- purpose a of the individual share-holders even .- 
when-they hold a controlling interest In the company is irrelevant, if in 
fact the company has capitalised the accumulated profit. 


Dicta of Lord Sumner in Commissioners of Inland Revenue y Fisher's 
Executors referred to. The Commissioner of Income Tax, Bengal 
v. The Mercantile Bank of India, Limited i ada © se 


Unsatisfactory return of income made by taz-bayer—Assess. 
ment made by officer ‘Sto the best of his judgment” -Suficient cause 
shewn far non-compliance with notice to produce evidence Whether 
relevant to excuse failure by tax-payer to combly with notice to produce 
accounts ~ Indian Income Tax Act (XI of 1922) as amended by the 
Indian Income Tax (Amendment) Act, 1930, and the Indian Income 
Tax (Second Amendment) Act, 1930, section 22, 23, 27, 30s 31s 33s 
66(2). . x 

A tax-payer having made an unsatisfactory return of his income tax’ the 
income tax officer served on him a combined notice requiring him, under 
section 22(4) of the Indian Income Tax Act, 1922, to produce his ac-- 
counts, and, under section 23(2) of the Act, to produce evidence in sup- 
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186 


port of his return. The tax-payer obtained an adjournment of the date ~ - 


specified by the notice for compliance, and, on the adjourned date, appli- 
ed on the ground of his alleged illoees for another adjournment,which the 
office? on the day in question refused.-No accounts having been produced, 
the officer made an ex-parte assessment on the tax-payer as provided by 
section 23'4) of the Act, taking-into account for that purpose matters 
of local repute and the-fact that the tax-payer was the richest man in his 
district. The tax-payer having applied under section 27 for cancellation 

of the assessment, only shewed sufficient cause for not producing the - 
accounts in person, and the application was accordicgly- refused. The” - 


Assistant Commissioner having dismissed the tax-payer’s appeal to him ` 


against that decision, the tax-payer applied to him to refer a case to the 


High Court under sectjon 662), which reference was duly made. The ¿~ 


Vor. LXV.) inDex' OF cAszS. 


tiso Tax—(Contd.) . 


Court of the Judicial Commissioner decided that a new assessment aust 


be made: 


Held, (1) That the failure of the tax-payer either to comply with the no- 


tice under section 22(4) to produce accounts or to shew sufficient cause 
for that failure, made it compulsory on the income tax officer to make 


PAGE. 


an assessment ex parte, there being no question of his exercising a judi- ` 


cial discretion in the matter, and that the fact that the tax-payer had 
shown sufficient cause for non-compliance with the notice under section 
23(2) to produce evidence was Irrelevant for the purpose. 


(a) That, even if the officer had been exercising a judicial discretion in 
deciding to nake assessment ex parte, he would not have been exercising 
it wrongfully by failing to give previous iatimation of his Intention to 
refuse an application for an adjournment. There is no rule by whith 
the income tax officer was bound to announce beforehand how he propo- 
sed to deal with such an application. 


(3) That, the questions involved in the reference under section 66(2) being 
one of fact, no reference under that sub-section should have been made. 


(4) That the Act imposes on an income tax officer in making an assessə 
ment ex parte under section 23(4) no obligation eltber to conduct any 
kind of local enquiry or to record, a note of the details and results of 
that enquiry and that the officer made the assessment to the best of 
his judgment within the meaning of the sub-section: The Commis- 
sioner of Income Tax, United and Central Provinces v.. Bade 
ridas Ramrai Shop, Akola se ote 


Income Tex, exempted from—Company —Share-holder—Profits or gains of 
company received by share-holder by way of dividend~ Dividend derived 
from profits and gains of company chargeable with Income tax—Divi- 
dends derived from distributable profits of the company not taxable in 


the hands of the Company—Included in share-holder’s S 


Income Tax one 
ame Tax Officer, if bound to give previous intimation of his intention to 
~ refuse an application for an adjournment—Income Tax Officer deciding 
to make an assessment ex parte : see Income tax 


Income Tax Officer, if bound to make an assessment ex parie—Failure of the- 


tax-payer either to comply with the notice under section 22¢4) of the 
Income Tax Act, 1922 or to-show sufficient cause for that failure— 
Sufficient cause shown for non-compliance with notice under section” 23(2) 
ste Income tax 


Income Tax Officer making assessment to the best of his judgmeaat—Unsatis- 


factory return of income made by the tax-payer-—Sufficient cause shown- 


for non-compliance with notice to produce evidence--Whether relevant 
to excuse failure by tax-payer to comply with notice to produce 
accounts ; see Income tax “a on 
Income Tax Act, section 4—Income, profits or gains—Capitalised profits ; 
see Income Tax 
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Income Tax Act, Section 4—Issue of bonus debentures to shareshdlders” 

in respect of share-holding—-Redemption —Not taxable income, profits or 

Gains received by share-holders ; see Income tax ove ane 
» Section 10(2)}—-Agency business acquired by assignee 
subject to obligation to mare certain annual payments out of commission 
earned-—Deduction of payments in computing profits, whether permis- 
sible; see Revenue ies we 
«m, Section 14(2)(a)~Proportion of the dividends as the 











specified sums bear to the aggregate of all profits in the year of account | 


is exempted from taxation—Assessee’s income in assessment having 
included dividends declared by a company whose profits for the year of 
accounts were found to include specified sumsto which the Act did not 
apply--Company assessed in respect of profits to which the Act did not 
apply ; ste Income tax one seh 

— e meee, Section 1412) (a}—~" Where the profits and gains of the 
company have been assessed to income tax”, meaning of ; see Income 

—— m~e, Section 14, sub-section (2), clause (a), object of; see 
Income tax 


es eee aee 


i aoe 


» Section 22(4), notice under~Failure of the tax-payer 
either to comply with the notice orto show sufficient cause for that 
failure—-Sufficient cause shown for non-compliance with notice under 
section 23(2); see Income tax e we 

————-——, Section 55—-Undivided Hindu family—Family governed 
by Benares School—Partners of a firm—Each partner living with his 

‘>  family~Family consisting of wife or wife and daughter ; see Super 
tax e e 

tadian Companies Act, Section 3~Exercise of High Conrt’s furisdiction— 
Certain principles to be kept in view ; see Sanction 


Aeee meore meaa eee 





ote 


» Section 153-—-Same class of efaditore~Deposttor 
of the banking companies or loan offices —One who has, and one who has 
- not obtained a decree ; see Execution 


Manaia 





——, Section 153—Sanctioning of the scheme hasa 
retrospective effect ; see Execution is ve 
-_-_-—~——, Section 153 Scheme covering depositors who 
had brought suits or obtained decrees, if can be challenged in execution 
proceedings as one without jurisdiction ; see Execution one 














—_—_ — » Section 153 =-Scheme covering depositors who had 
brought sults or obtained decrees, if can be collaterally attached ; ses 
Execution 


eee see 





-m —ew, Section 153, scheme under, when binding on the 
creditors ; see Execution “us eas 
indian Income Tax Act—'Hindu undivided fawily’—Hindu coparcenary ; 
see Super tax see vú 
Indian Partnership Act, Sections §&, 69—Statements ina plaint that the 

: business of the' plaintiffs was a long standing one and they were relations 


descended from the same ancestor and resided in the same house— — 
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Indian Partnership Act—(Conid.) ' 
Partnership firm or jolat family business—Partners or relntlons:; see 
Partners ae eee 

Indian Succession Act, Section 581, applicability of —Payment by the 
Railway Company’ provident fund money to the person holding the 
Succession certificate~Suit for a declaration that the plaintiff is the 
surviving nominee of a certain portion of the provident fund money ; see 
Trustee 


——w 


———, Section 381, applicability of —Suit for a desire: 
tion that the plaintiff is the surviving nominee of a certain portion of 
the provident fund money—Subject matter of sult, not debt; see 
Trustee 


eS a 








» Section 381, if applicable to the case where the 
subject matter of the suit is not under the law a debt; see Trustee... 
Intention of parties Covenants in the document—Conduct of parties; see 











Mortgage on | oon 
to deceive Is not necessarily an intention to injure or to cheat ; 
see Damages eae. ace 


Interest, rate of—~Purchaser of a share of a village—Sold for arrears of land 


revenue, obtaining possession of whole village ; see Mesne profits eee 


Issues completely beyond the averments made in the plaint, if can bo raised ; 


see Hibanama gis .. ` 
Joint family property~Dayabhaga School—Self acquisition--Mixing of 


funds—Common bank account~Separate accounts kept; see Hindu 
Law ote 1 
Judge to tell the jury in plain and unmistakable terms that if they refused to 
believe the defence case, it would ia no way help in determining whether 
the prosecution was true or not; see Misdirection 7) eee 
Judge’s charge faillag to bring before the jury the main circumstances in the 
case 3 see Misdirection wee sds 


Judge’s duty in charging jury—Charge of sexual criminal character—No 
corroborating evidence ; see Misdirection : e az 


Judgment, plaint and execution proceedings, if admissible ~Judgment in a 
suit in which one of the persons in the present suit was not a party— 





Assertion of right; see Limitation os ~ ea 
against a third party, if alters the burden of proof as between 
rival claimants ; see Limitation oe oe 


Judgments not inter partes, if admissible in evidence~Evidence Act, 
section 19-—~Similar rights in land claimed previously ; see Homestead 
land ase see 

Judgment-debtor, if entitled to enforce the denip to the amount In 
the hands of the liquidator after the sale of the Government Promissory 
Notes and defeat the liquidator’s claim in the proceedings in execu- 
tion—-Decree against share-holder of the bank (in liquidation) for 
recovery of money in respect of unpaid calls for shares allotted to him — 
Judgment-debtor having account with bank—Security given for over- 
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Jadgmont -debtor—(Conid.) 
draft, Government Promissory Notes -Government Promissoty Notes 
sold by the Receiver appointed by the Court ; see Order, execution of .. 
Judicial Committes Rules, 7925, Rule 81—Conviction of murder —Peti- 


tion for leave to appeal in forma pauperles—Legal aid—Expenses—Fees . 


of appellant's counsel and solicitors. 

Rule 81 of the Judicial Committee Rules, 1925, provides as follows :— 
“Where the Judicial Committee directs costs to be taxed on the pauper 
scale, the Taxing Officer shall not allow any fees of Counsel, and shall 
only award to the Agents out-of-pocket expenses and a reasonable allow- 
ance to cover office expenses.” 

Upon a petition for leave to prosecute in forma pauperis an appeal to the 
Privy Conncil agatnst a conviction of murder, which petition prayed, ir- 
fer alia, for an order that the India Office should, besides providing for 
the expenses of printing and binding the Record and the petitioner’s 
case, also pay the fees of Counsel and Solicitor for prosecuting the 
appeal : 

Held, that, in view of the provisions of Rule 81, an order which included 
a direction that the India Office should pay the fees of the appellant 
petitioner’s Counsel and Solicitor was one which the Board could not 
pronounce. Mangal Singh v. The King-Emperor ite 

Jurisdictlon—Assessment, irregular—Civil Court's power of interference — 
Assam Municipal Act (Assam Act I of 1923), sections 76, 84, 87 and ot, 
implications of, 

Having regard to the provisions of the Assam Municipal Act, a Civil 
Court cannot interfere with an action taken by a Municipal Board even 
though such an action is irregular in the extreme but does not appear to 
have been without jurisdiction. 

The Municipal Board of Sylhet assessed one K as owner ofa shop giving 
it a holding number. Subsequently, it having been discovered that K 
was not the proprietor, the Municipal Board again assessed it at differ-. 
ent rates giving it separate holding number. The assessment. of the old 


holding also continued. The assessees thereupon sued the Municipal. — 


Board on the ground that the assessment was bad and ulfra sires: 
Held, that the action taken by the Municipal Board even though irregular 
In the extreme, was not x/#ra vires and the Civil Court cannot interfere 


except on the ground of lack of jurisdiction. The Sylhet Municipal ` 


Board v. Harish Chandra Ram Kanal Bhuiya Firm. ss 
Bengal Village Self-Government Act (V of 1919 B. C), 
section 7(2)—Rules framed under section tor, sub-section 2 of the said 





[amend 


Act—-Disputes regarding qualifications of a voter—Circle Oficer, if — 


final authority to decide the question —Civil Court's jurisdiction. 

According to ruleg of the Rules of the Village Self Government Act 
framed under section 101, sub-section 2 of the Village Self Government - 
Act; the Circle Officer shall be the final authority for deciding as to 
whether the candidates ace duly qualified under sub-section 2 of section 7 
of the Act, 


Pacar. 


` 


74 


58 


553 
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Jurisdiction —(Contd.) ete. 
Since the Circle Officer's decision is final, the Civil Court has no jurisdic- . ~ 


tlon to interfere with his decision as to whether any of the candidates is 
duly qualified uoder sub-section 2 of section y of the Village Self 
Government Ast. Priyanath Ghosal v. Tarak Nath Dutta . ... 
ne e Code of Criminal Procedure (Act V of 1898), section 144 


Power of the Magistrate under that section—Non-compliance with an ~ 


order passed under that section ~Indian Penal Code (Act XLV of 1860), 
section 188, order under, if within jurisdiction. 

An order passed under section 188 of the Indian Penal Code for failure to 
comply with an order passed under section 144 0f the Code of Criminal 
Procedure would be to some extent Infructuous inasmach as a failure to 
comply with it before the time for showing cause had elapsed would not 
be punishable. But when an order absolute was made.after such cause 
was shown, failure to comply with it would be punishable and an order 
passed under section 183, Indian Penal Code would be withio jurisdiction, 


Section 144 of the Code of Criminal Procedure empowers a Magistrate to ` 


direct a person to take certain order with certain property in his posses- 
sion. So the Magistrate in the present case had jurisdiction to direct 


the petitioner to cut the und. Balaram Dey’ v. Pranram’ 


Chatterjee ace 


——— — Co-operative Societies Act (II of 1912), section 43—Bengal ` 


Government Rules, Rule 22, Clauses 1, 6-~Scope—FProceedings for 


358 


460 


arbitration—Non-mamber a party —Award—Proceedings, if ab initio `- 


void—Jurisdiction—Suit in a Civil Court, challenging the award~ 
Maintainability, 

Where proceedings for arbitration startéd with a dispute between the 
committee and a member, jurisdiction would not cease simply because a 
non-member was also a party to the dispute and the proceedings before 
the arbitrator are not ab initio void. 

The plaintiff, an Inspector of Co-operative Societies, was a surety toa debt 
contracted by defendant No. a from defendant No. 1 Bank. The debt 
not being paid the Bank filed a dispute and the plaintiff forwarded it 
recommending arbitration under the Act but subsequently challenged by 


an endorsement on the back of. summons as to furisdicticn of the ` 


arbitrator ': 


Held, that the plaintiff by his’ conduct has- brought himself within the 


scope of the Rules framed under section 43 of the Co-operative Societies 


Act and that the subsequent suit brought by him challenging the award © 


and jurisdiction of the arbitrator, ata time when the defendant No 1’s 
claim is ‘barred by limitation, is barred under sub-rule 6 of rule 3 


Dinajpur Samabaya „Bank Limited vo. Benoy Bhushan ` 


Mukerjee — tpt. ear 





Civil: Procedare Code after execution sale ; see Claim case ...° ’ re 
————~ ‘District Judge, tf can appoint a Receiver in a proceeding started 
gn an applicatior for direction on a Matwali to file particulars and 


Dismissal of claim petition preferred under order 21, rule 58, 2 
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Jurisdiction —(Conid.) as 
accounts as required by section 3 of the Musalman Wakf Act; see 
Appeal ae tee 81 


— —— High Court's power to revise—Order made by District Magis- ` 
trate —District Magistrate refusing to interfere with the order made 
by the scrutinizing oficer under. Rule 1A— Election Rules —Order under 
Rule 1A; if final, . : ` E 

In view of the definition of the term “ Magistrate of the District” (which 
is the same thing as the District Magistrate) in section 4 of the Local 
Self Government “Act and of the fact that the decisions of the special 
tribunals set up by the Election Rules are in the nature of judicial deci- 
sions; the term “ Magistrate of the District” as used in Rule 1A means 
the Court of the District-Magistrate. That Court being subject to the ~ -- 
appellate jurisdiction of the High Court, its decision may therefore in 
proper cases, be revised by the High Court under the provisions of 
section 107 of the Government of India Act. 

The petitioner was a candidate for election to membership of the Sadar 
Local Board. The Sadar Sub-Divisional Magistrate of Alipore, as the 
scrutinizing officer under Rule 30 of the Election Rules, rejected his 
nomination paper, .as he failed to show title to his place of residence, 
His subsequent application to the District Magistrate was rejected on the 
ground-that the scrutinizing officer’s décision was final and that Rule 1A ~ 
had no application, He then applied to the High Court for revision . 
ander section 107 of the Government of India Act against the order of 
the Magistrate refusing to entertain his application under Rule 1A: 

Held, that the High Court could revise such order of the Magistrate under 
section 107 of the Government of India Act. 

That the District Magistrate was right in holding that Rule 1A of the 
Election Rules. did not empower him to interfere with the decision of the 
scrutinizing officer. 

Per Henderson, F:ı As the present Rule was directed not against the 
decision of the scrutinizing officer, which might be wrong, but against 
the order of the District Magistrate, the latter order being a correot one, 
the Rule was discharged. 

Per Fack, ¥.1 That the circumstances of tha case were such that the 
High Court did not send the case to the Magistrate for hearing under 
Role tA. Chandra Kishore Mandal v. Shachiadra Kumar Roy 
Choudhury se aes 172 

Suit for dissolution of Mahomedan marriage by Mahomedan 
lady —Sutt, where to be brought —Civil Procedure Code (Act V of 1908), 
Secs..4, 16, 11§—Practice —Revision—High Court, if can revise the 
decision of District Fudge —District Fudge had jurisdiction to try the _ 
case —Proper procedure not followed in the first instance—Kasi, 
meaning of. i f 

The function of the Kazi with regard to wakf cases are really the func- 
tions of the Chief Kazi, who would correspond to the principal Civjl 
Coprt of original jurisdiction. With regard to matrimonial disputes - 


et 





x 
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Jurisdiction—(Conéd.) 
amongst the}Mahomedans, however, the Civil Courts haye taken the 
place of Kazi, 
The Mahomedan jurists themselves restrict the sarieciation. in Breen ta 
wakfs and charities to the Chief Kazi. 
A suit for a declaration that the plalntiff’s marrlage was dissolved by di. 
vorce given by the defendant, ar in the alternative fora dissolution -of 


the marriage on the ground of desertion, cruelty and for injuaction, the. 


parties being Mahomedans, should be instituted in the Court of the lowest 
grade under section 16 of the Code of Civil Procedure, 1908, that is 


in this case, in the Court of the Munsiff, the suit being valued at - less ' 


than Rs. rooo viz, Rs. 10 for the declaration and dissolution and Rs. s 
for-the injunction. Section 4 of the Code of Civil Procedure does not 


help the plaintiff as there is no special form of procedure prescribed by 


any other law in force. 

The argument of the plaintif that as Christian marriages are annulled by 
the District Judge, Mahomedan marriages should bs dissolved by him 
and not by Courts of lowest grade, was not given effect to. 

The practice ia Bengal for such suits being tried by District Judges is nat 
uniform. 

Though the District Judge, in whose Court the present suit was instituted, 
was competent to try it, the High Court interfered under section 115 “of 
the Code of Civil Procedure, as the proper procedure was not followed 
in the first instance and directed the District Judge to return the plaint 
to the plaintiff for presentation of the same to the Munsiff, 

For M. C. Ghose, Y.: The word Kaxi in Arabic means a Judge. 

The question of jurisdiction is a question of procedure and not of substan- 
tial law. The substantial law has been saved to Moslem, but the 
procedure is to bs of British Indian Courts. Burhan Mirdha v. 


` 





Musammat Khudaija Bibi ace ou wee 
aa , meaning of Regularity of the exercise of jurisdiction—Correct- 
ness of decision ; see Execution sae ane 
—————» question of, is a question of procedure and not of substantive 
law ; see Jurisdiction oe on 
~--—-~—— of Registrar to register—Authentication by Registration Officer 
~-Presentation for registration ; see Power of attorney or) se 
Jury unanimous in their opinion—~Conviction, when can be set aside; see 
Murder 


Kabuliat, value of ~Kabuliat not a lease in the strict sense of the term; see 
Sult for additional rent wee ose 
= — not a leage in the completest sense of the term—Admission by the 
tenant as regards the area leased out as well as instalment of rents pay- 
able by him : see Suit for additional rent one vee 
Kazi—Civil Courts have taken the place af Kazias to matrimonial disputes 
amongst Mahomedans ; see Jurisdiction 


are aac 


36 


al 


—— , functions of, in Wakf cases, correspond to the principal Civil Court of : Í 4 


original jurisdiction ; see Jurisdiction 
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ai 


656 THE CALCUTTA LAW JOURNAL, [VoL LXV, 


PAGE 
Land, Acquisition’ of—Land Acquisition Act (I of 1894), Sec. 23 (1) first= 
Market value of land including plantis tobe paid—Collector’s award 
under Sec. 23 (1) secondly—Procedure adopted by the Collector 
srregular—Rule for interpretation of statutes—Policy and intention of 
Legislature to be given effect to—Change in the previous law—Diminu- 
ton of profits of occupation during the period between the declaration 
and the Collector's entry into possession to be taken into account— 
Statutory allowance for any part of the claim not prayed for—Two 
parts of the claim for compensation need not be diferentiated— 


Burden of proving the inadequacy of the Collector's award on the 
claimant. ' 


In the present case the Collector awarded compensation separately for the | 
plants not under Section 23 (1) frst but under section 23 (1) secondly ı 


Held, that the procedure adopted by the Collector was irregular to the 
extent that section 23 {1) secondly could not have any application to 
plants which were in the premises acquired at the date of the publicae 
tion of declaration ; the two different things contemplated by section 23 
(1) frst and section 23 (1) secondly were taken together and one 
amount of compensation by way of damages and not any market value 
under Section 23 (1) first awarded by the Collector for plants existing 
at the time of taking possession of the premises acquired. 


Held further, that the market value of the land including the plants in 
the nursery in question at the date of the publication of the declaration 
under section 6 of the Land Acquisition Act is to be paid under section 
23 (1) first. ` 

In Interpreting the provisions of a statute, we have primarily to go upon 
the language used, to examine the same, and to find out its meaning. 
Consideration derived from the previous state of law should not generally 
influence Courts in the matter of interpretation of a particular 
provision of law and starting with an enquiry how the -law stood previ- 
ously would not be justifiable in all cases: but if the meaning of the 
statutory provision be doubtful, resort may be had to the previous 
state of the law for the purpose of aidiag the construction of 
the same. 

The policy and the intention of the Legislature to provide for the payment 
of the full value and reimbursement to the party whose property was 
acquired have to be given effect to. 


The provision contained ia Section 23 (1) secondly was introduced in 
order to give full effect to the policy of the law bringing under conal- 
deration in addition to the market value, as mentioned In section 23 (1) 
first any diminution of the profits of occupation during the period be- 
tween the declaration and the Collector’s entry in‘o possession as also 
the value of any standing crops or trees that may be on the land when 
the Collector takes possession. i 

In view of the position in the present case that the claimant has not 
claimed statutory allowance for any part of his claim, it is not necessary 
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Land —(Contd.) : 
to differentiate one part of the claim for compensation under section a3 
(1) frat, and another under section 23 (1) secondly, 

The burden of proving that the award of the Collector was inadequate is 
on the claimant. Bhusan Chandra Samanta v. The Secretary of 
State for India.in Council re ie 

~— acquisition of, by Government—Putnidar to show what amount of 
revenue abated ; see Putni sale a e 
Land Acquisition Act, Section 23(1) first=Market value of land including 


plants at the date of the publication of the declaration to be paid; see - 


Land, acquisition of 


—asawes 


» Section 33(1) secondly, if applies to plants which 

were in the premises acquired at the date of the publication of declara- 

tion ; see Land, acquisition of eos woe 

ent aon me ome, Section 23(1) secondly, why introduced; see Land, 
acquisition of 1 vee 

Landlord, if can recover rent beyond the stipulations in the Patta and 
Kabuilyat—Re-sattlement of revenue and increase of annual rent— 
Record-of-rights finally published—No remedy availed of by tenant to 
correct such record of rights—Patta and Kabuliyat executed before the 
passing of the Bengal Tenancy Act} see Rent, ne ae 

Landlord and tenant—Zstoppel of tenant from denying landlord's 
tiile—When applicable—Beginning of tenancy—Indian Evidence Act 
(I of 1872), Section 116, 

The estoppel against denial of a landlord’s title imposed by section 116 
of the Indian Evidence Act applies not only where it is shewn that the 
landlord put the tenant into possession of the property, but also where 
a person already in possession becomes tenant to another. The section 
postulates that there isa tenancy still continuing, and that it had its 
beginning at a given date froma given landlord, and it provides that 
neither a tenant nor anyone claiming through a tenant shall be heard to 
deny that that particular landlord bad at that date a title to the 
property. What all such persons are precluded from denying is that the 
lessor had a title at the date of the lease, and there is no exception even 
for the case where the lease itself discloses the defect of title. The 
principle does not apply to disentitle the tenant from disputing the 
derivative title of one who claims to have since become entitled to the 
reversion, although in such cases there may be other grounds of estoppel. 
Nor does it apply to prevent the tenant from pleading that the title of 
the original lessor has since come to an end. Although there is in 
English cade law some authority for the view that a tenant is only 
estopped from denying his landlord’s title if, at the time when he took 
the lease, he was not already In possession of the land, section 116 
contains no soch condition, and the words ‘at the beginning of the 
tenancy’ give no ground for it. When a demise of land is made and 
acted on, and when a tenant proceeds to occupy and enjoy under the 
grant, there is no reason why he should be free from the fotm of estoppel 











ós} 
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Landlord and tenant—(Conid.) 
imposed by the section, The tenancy, under the section, does not begin 
a fresh every time thal the interest of the tenant or of the landlord 
devolves upon a new individual by succession or assigoament Kumar - 
Krishna Prosad Lal Singha Deo v. The Baraboni Coal Concern ` 
Limited ` ‘ie aia 563 
Law governing rights of parties to the sult ; see Wakf property sse oo 340 
Lease—Restrictive covenant in a lease, how to be construed Suck cove- 
nant, if relates to transfer of the entire leasehold—Transfer of part of 
the leaseheld property, if would entitle the lessor to have a right of 
re-entry. : 
A restrictive covenant or a covenant entailing forfeiture of a tenancy in a: - 
case of allenation, contained in a lease, must be strictly construed against 
the lessor, 
A covenant agalost alienation by lessee must relate to transfer of the entire 
leasehold and on transfer of a part only, the lessor’s right of re-entry 
would not accrue. Keshab Chandra Sarkar v. Gopal Chandra 
Chandra aie ‘ae 305 
————, registered, terms of, if can be varied by an unregistered document ; see 

Girbidar : i ove ave 590 
Leasehold property, part of, transfer of, if entitles the lessor to have a right 

of re-entry ; se¢ Lease die + eee 305 
Legal necessity ~Marriage of male infant ; see Hindu Law sie meee 557 
Legislature, policy and intention of to be given effect to—Payment of full 

value and reimbursement tothe party whose land was acquired; see 

Land, acquisition of ose ow 598 
Limitatlon—Adverse possession—“ Adequacy, continuity and exclusive. 

ness” —Proof of receipt of rent—May be indirect ~Title to tenancies 

belonging to separate estates formed by accretion of land ~ Admitsstbt- 

lity of decree defining estates—Admissibility of map in previous suit— 

Entries in Government records —Evidence of possesston—KEvidence of 

itile—Onus of proof—United Provinces Act (II of 1901), sections 33, 

40 and 44—Indtan Evidence Act (I of 1872), sections 11, 13, 33(4), 

35; 36 and 83—-Indian Limitation Act (IX of 1908), Schedule I, 

Article 1.44. 3 

{n 1825 an accretion of land formed by the river Ganges altering its course 
was made into a separate estate, called “Gangbarar”’, In 1862 more 
land having emerged to the south of Gangbarar, another separate estate, 
called ‘‘Naubarar’’ was formed and settled with the owner of 
Gangbarar. In 1903 Naubarar was sold for arrears of land revenue and 
purchased by the predecessor-in-title of the present appellant: In 1915 
both the present respondents purchased two separate interests each in 
Gangbarar, thus eath derived title as co-sharer to a sub-division of 
Gangbarar. Tenants of lands near to the river Ganges having taken - 
proceedings, under section 149 of the Bengal Tenancy Act, the present 
suits were brought raising the question of title whether the land of the’ ` 
tenancies in suit belongs to Gangbarar or to Naubarar, and this question 
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Limitation ~(Contd.) 


depends entirely upon the question whether the land lies within one 
mahal or another. In 3911 the appellant brought a sult against certain 
co-sharer maliks of Gangbarar claiming tract of land as belonging to his 
estate of Naubarar, and in that suit the predecessors-in-title of the 
present respondents were not Impleaded. The Commissioner appointed 
in that case drew a map showlag the boundary between the two estates, 
aod that map was ultimately the basis of a decrea in the suit made in 
1916. In 1917 there came into existence entries in public records con- 
sequent upon the decree of 1916. On the question whether the appellant 
can succeed upon the basis that to all the lands comprised in his decree 
of 1916, he acquired a new or independent title in 1917 by reason of the 
proceedings to revise the revenue t 

Held, (1) The Commissioner's map is not evidence against the respone 
dents and is within section 83 of the Indian Evidence Act and not 
section 36, 

(2) The question of the limits of a particular revenue mabal is not a 
matter of public right or public or general interest, soasto be within 
section 32(4) of the Evidenee Act, 

(3) The judgment of 1916 together with the plaint which preceeded it, 
and the steps in execution which followed, are evidence of an assertion 
by the appellant of the right he claims to have acquired in 1903 and are 
admissible in evidence of such right. í 

(4) Butit adds little or nothing that having got decree the appellant 
toolt symbolical possession, or even that he set up boundary pillars, and 
the rights of the respondents are not in any way affected. 

(5) A judgment against a third party does not alter the burden of proof 
as between rival claimants. g 
(6) The entries in the registers kept under the United Provinces Land 
Revenue Act (Ill of 1g01) are admissible under section 35 of the Indian 

Evidence Act. g 

(7). However, entries in such Goverament records are evidenco of title 
mainly because they are good evidence of possession, but if contrary to 
the facts as to possession at the time they were made, they carry little, 
if any, weight : and this specially applies to entries made as of routine 
and without notice to any parties interested to oppose their being 
made. 

(8) The respondent as plaintif must produce proof upon the question of 
title, and on the evidence established she has failed 

Upon the question of adverse possession 

Held, (1) Any possession which the old proprietors may have exercised 
after the revenue sale of 1903 would be adverse to the purchaser provided 
they prove that they continued in possession 

(a) Proof of receipt of rent from the tenants notwithstanding sale is 
necessary, but such proof may be indirect, such as public records show- 
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ing that A, B, was in possession of the maliki interest, but this may or’ 


may not be sitfficient in any particular case. 
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Limitation—(Coxséd.). moe g5 

(3) But the circumstance that the appellant was not in possession nor in 

recelpt of rent, is insufficient to warrant a finding of adverse possession 
under Article 144 of the Limitation Act. . 

(4) On the materials produced the possession of the respondents had not 
“all the qualities of adequacy, continuity and exclusiveness ” [ per Lord 
Shaw in Krishnan v. Psringati | necessary to displace the appellant’s 
title. Maharaj Kumar Ram Rambijoy Prasad Singh v. Bahuria 
Musammat Bhagjogna Kuer Kis ase 

Appeal, filing of~ Computation of the period of limitation— 
Time required for taking out copies of judgment and decree, if both 
to be excluded, 

A judgment was pronounced on the 29th April, 1935 and the decree was 
signed on grd May, 1935. Application fora copy of the judgment was 
made on the gth May, 1935 and the copy was ready for delivery on the 
1Sth May, 193s. The application fora copy of the decree was made 
On the 21st May, 1935 and the copy was ready on the 27th May, 1935: 
The appeal was filed on 13th June, 1935: 

Held, that the appeal wad not presented out of time as ‘the appellant was 
entitled to exclude for the purpose of computing the period of limitation 
both the period of time taken for obtaining the copies of the judgment 
and the decree. Girish Chandra Ghose v. Narayan Chandra 
Ghose ave æ 

m ——— Limitation Act (IX of 1908), section 3 expl.—Application 
far leave to sus as pauper refused— Payment of full court-fee on the 
plaint-Suit on promissory note, if maintainable—Promissory note, 
inadmissible. 

When an application for leave to sus as a pauper Is refused and the 
applicant subsequsntly brings a suit on the same matter on a full court- 
fe2, such suit dates for the purpose of limitation from the date of the 
application for leave to sue as a pauper and not from the time of filing 
the plaint, : 

When there wasa completed transaction prior to and independently of 

` the promissory note, the creditor is entitled to recover the amount lent 
On the original consideration for which he may make an alternative case 
falling back thereupon and proving it by evidence aliunde, 1f his promis- 
sory note proves inadmissible. 

On the 23rd March, 1936, the plaintiff (opposite party), applied for 
permission to sue in forma pauperis for recovery of a certain sum of 
money. He was examined on the 24th and his petition was immediately 
rejected. Thereupon he asked for permission to put in the full court-fee 

: on the plaint and was given a month’s time from that date to put in 
the court-fee. He put in the court-fee on the 15th April, 1936. 

The defendant (applicant) executed a hand-note after taking the loan. 
The hand-note was not in accordance with law having regard to the 
provisions of section 25 of the Paper Currency Act. The loan was 
independent of the hand-note and the taking of the loan was completed 


Pace, 


. 


415 
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Limitation —(Con#d.), 
before the execution of the hand-note which was taken In support of 
the loan : 
Held, that according to Explanation to section 3'of the Limitation Act, 
the suit was within time. 
That the suit on the original consideration was maintainable, the alter- 
native relief being claimed on the footing of the original consideration, 
Bhusan Chandra Ghose v. Kanailal Sadhukhan _.. ae 151 
m e Indian Limitation Act (IX of 1903), Sec. 12(a) Seh. I Art. 
151— Procedure — Appeal from Order of High Court—Out of Tims== 
Unaviodable delay—*Time requisite for obtaining copy of” ness 
order, 2 


On the 5th December, 1934, an order was made by a High Court Judge 
directing the Registrar of the Court to accept an offer fora certain 
Property made by an intending purchaser. That property formed 
part of the estate of a deceased man. The deceased’s helr and legal 
representative wished to appeal against the Judge’s order on the 
ground that it contained no order in his favour as to costs, and that he 
bad no opportunity to argue the matter of costs before the Court. 
Negotiations and correspondence with regard to the matter continued 
until the 31st January, 1935, when the Judge gave his decision on the 
costs. During February, the intending appellant was engaged in 
correspondence with the Registrar with a view to applying to the Judge 

- to date the orderas of the gist January, 1935, instead of the 5th 
December, 1934. On the 25th February, the Judge decided that the 
order should be ‘dated the sth December, 1934. During March, 1933, 
necessary formalities in connection with the order were carried through, 
and, on the a8th March, the order was completed and filed, Oa tha , 
8th April, 1995, the appeal was filed, the purchaser not being made 
a party. On the 18th April, leave was obtained to amend the appeal 
by adding the ‘purchaser as a party. Section 12 (2) of the, Limitation 
Act provides that ~"In computing the period of limitation prescribed 
for an appeal....occrsssoesthe time requisite for obtaining a copy of 
the decree, sentence or order appealed fromsesssesseccersesoore Shall be 
excluded” : 


Held, that, with the exception of the period of 10 days between the pre- 

sentation of the appeal and its amendment, the appellant had been 

engaged in obtaining a copy of the order against which he intended to 

appeal, and that he had not been guilty of unavoidable delay, and that 

his appeal, although outside the time prescribed by the statute, was 

accordingly competent. Hubert Rowan Hodge v. Shahebzada 

Mahomed Kamgar Shah ove oon 289 
Indian Limitation Act (IX of 1908), Sch. I, Art. 14a Posies: La 
sion and Dispossession—Onus on plaintiff to prove possession within 
13 years—Indian Evidence Act (I of 1872), Secs. 32 (a), 34 (7) —Report 
of a mukhtear, if admissible —“Statement made in the ordinary coyrse, 
of Business”, meaning of. 
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Limitation—(Contd). <6, 

When the plaintiffs claim that they were in possession of the land and 
were dispossessed shortly before the institution of the suit, the case is 
clearly one governed by Art. 142 of the 1st Schedule of the Limitation 
Act and the onus Ison the plaintiffs to show that they were in posses- 
sion within 12 years of sult. 

In a previous criminal case, the plaintiffs in the present suit asserted the 
right to the disputed land and the defendants denied the same and tho 
parties agreed to appoint a mukhtear as an arbitrator and the mukhtear. 
haying made due enquiry submitted a report (Exhibit 3) to that 
court whereby it was stated that the land was in the possession of the 
plaintiffs ; 

Held, that the report (Ext. 3) is not admissible under Sec. 32 (a) of the 
Indian Evidence Act: 

Held further, that though the report is not admissible under Sec. 92 (2), 
it is still relevant under Sec. 32(7) and therefore admissible under that 
section of the Indian Evidence Act. 

The expression ‘statement made In ordinary course of business’? means a 
statement made during the course not of any particular transaction of 
any exceptional kind, bat of business or professional employment in 
which the deceased was ordinarily or habitually engaged. Guru 
Charan Rudra Pai v. Mafijuddin Molla. ats Sa 603 

nn m= Revocation of deed of dedication to private Idol by members of 
the family —Possession by member of family for statutory perlod after 
revocation—Possession jointly with Shebait -Title by limitation; sse 


Private Idol oe woe as 572 
——— ~~ Time, when runs—Order made on compromise, application for 
execution of—Decroe, adjustment of ; see Application for execution s.. 403 





_—_— provided in section 48 of the Code of Civil Procedure, if affected 
by section 6 or sectlon 7 of the Limitation Act; see Application for 
execution eee eee 403 
Limitation Act, Section 3, Explanation—Application for leave to sue as 


pauper refused—Payment of full court-fee on the plaint~Suit, when 


filed ; see Limitation eee ss. 1st 
= —, Section 6, where applicable; see Application for 
execution wae sas 403 


—— m, Sections 7, 8—-Application for execution by the adult 
mortgagee for himself and as guardian-ad-litem for the minor mort- 
gagees ~Mortgagor, judgment-debtor failed to establish that the adult 
decree-holder was competent to give a valid discharge in respect of the 
decree ; see Minor eee s 381 
—, Section 8 ~Valid discharge in respect of decree—-Applica- 
tion for execution by the adult mortgagee for himself and as _Suardian~ 
ad-litem for the minor mortgagees ; s¢¢ Minor ása ase 381 
=m —-, Section 12--Computation of period of limitation prescribed 
for an appeal—Time taken for obtaining copies of judgment and decree 
„to be excluded ; see Limitation P AP we ANS 
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Limitation Act, Scction 12(2', Schedule I, Article 131—Appeal from -order - 


of High Court —‘ Time requisite for obtaining copies of order” ; see 
Limitation oe one 
» Schedule I, Article 11:—Claim preferred under Civil 
Procedure Codey order a1, role 58~—Claim dismissed for defanlt after 
execution sale took place —Order of dismissal, without jurisdiction; see 





Claim case ote we 





——-———+; Schedule I, Article 9:—Snit for cancellation of document 
and for confirmation of posseasion of properties covered by the deed— 
Defendant put in possession’ under a voldable instrument; see 
Hibanama oa oe 
s Schedule I, Article 9:—Suit for possession—Defendant 
put in possession under a voldable deed ; see Hibanama tes on 
— >, Schedule I, Article 142, when applicable—Onus on ne 
plaintiff ; see Limitation 
—~- ——~ — , Schedule I, Article 144—Adverse PTEE EAN A not 
in possession nor in receipt of rent ; see Limitation iz 
Schedule I, Article 182, clause (4}—Court, if can aie 
into the propriety of the question as to whether amendment of decree 
should have been allowed or not = Time, ranning of ; see Decree, amend- 


ace a 





ee 





ee NEE 





ment of ons eos 
Marriage, a sacrament—Only sacrament for those who are not twice born ; 
see Hindu Law oes aoe 





— of male infant is no ground for legal necessity ; see Hindu Law as 
Marriages, early, of males not sanctioned ; see Hindu Law is MS 
Marz-ul-mout, doctrine of, if applicable—Executant of a deed, if under an 
apprehension of death on the day of execution—Executant suffering from 
pthisis or died a few days after ; see Hibanama vee ous 
, what is not; see Hibanama ase 
Matrimonial disputes amongst Mahomedans —Civil] Courts have taken the 
place of Kazi ; see Jurisdiction oe 
Mesne Profits — Recovery of possession of land—Mesne Looney AES 
of land revenue—Compulsory sale of share of a village—FPossession of 
whole village obtained by purchaser —Whether liable for mesne profits 
in respect of whole village or only of vendor's share sold—Interest ~ 
Reasonable rate. 
A large area of a certain revenus-paying estate consisted of an djmalf or 








joint share, all the joint proprietors of which were jointly liable for the . 


payment of land revenue in respect of the sjmafs share. In 1991 there 
was an arrear of land revenue payable in respect of the ijmali share, 
and the revenue Collector in exercise of his statutory powers, sold the 
ijmali share by auction to the appellant purchaser. Proceedings by 
joint owners of the share for the annulment of that sale were successful 
in 1915, and they obtained a decree granting them possession of the 
land with masne profits and interest. Meanwhile, in 1908, proceedings 
for the partition were concluded, asa result of which the respondent 
joint owners were awarded in each of three é/msali villages, S, P and 


353 


34 
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455 
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Mesne profits~(Contd,) 


D a share represented by just over 6 annas, the remaining share in each 
village being also theirs but under an interest in respect of which they 
had separate accounts with the revenue Collector. The appellant pur- 
chaser accordingly became entitled to that fractional share in each of 
the villages, bat in fact he obtained possession of the whole of S. and 
of no part of elther P. or D. In 1915, he was by order entered in the 
Collector’s Register “D” as owner in respect of a fraction represented 
by the 6 odd annas in each of the three villages. The respondents 
having, as a result of the decree obtained in 1915, recovered possession 
in 1918, now sued in respect of that part of the decree which awarded 
them mesne profits with interest : i 


Held, that, although the interest in S. purchased by the appellant was on 


partition represented by only 6 odd annas, as he in fact came in posses- 
sion of the whole 16 annas of the village, after the partition, he 
was liable, from the completion of the partition in 1908 until the date 
of the entry in Register “D” in 1915, for the entire mesne profits 
derived from S. 


The High Court, in granting the respondents mesne profits for the period 


mentioned above in respect of the whole of S., awarded them interest at 
6 per cent up to the time of delivery of possession by the appellant to 
the respondents, and thereafter at 12 per cent. 


Held, that, in the absence of special circumstances, 6 per cent wasa fair 


rate of interest, and that, there being no special circumstances to justify 
an award of interest at a higher rate, 6 per cent was a fair rate for the 
whole of the period during which the respondents were deprived of the 
use of the money owing to them. Baba Kedarnath Goenka v. 
Maharaj Kumar Babu Bageshwari Prasad Singh .. R 


Minor- Guardian-ad-litem representing the minor in the s4it, if entitled 


A 


to give valid discharge for the debt due to the minor —Execution of 
the mortgage decree by the guardian-ad-litem, if barred—Indian 
Limitation Act (IX of 1908), Section 7, if applicable~-Civil Pro» 
cedure Code (Aci V of 1908), O. 32, R. 6, if applies to execution 
proceedings. 

guardian-ad-litem representing a minor ina mortgage suit is notin a 
position to give legal and valid discharge of the debt due tothe minor 
without the leave of the Court obtained under O. 32, R. 6, of the Code 
of Civil Procedare. 


Even thongh the terms of O. 32, R. 6, of the Code of Civil Procedure do 


not apply to execntion proceedings, there can be no doubt that the 
procedure laid down in that order and the principle which underlies the 
provisions contained in that order must be taken to apply not only to 
suits but to execution proceedings as well, 


In the present case a final decreas for sale on a mortgage was obtained on 


the death of the mortgagee by his heirs A, B, C, D. Three of the heirs, 
vis , B, C, D, being minors were represented by A, the elder brother, as 
their guardian. The decree was passed on the 4th of February, 1931, 
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Minor—(Conid.). 

and the application for execution was filed on the and February, 1934, 
by A himself and also as guardian of B,C, D. It was contended by 
the judgment-debtors that as one of the decree-holders was undoubtedly 
an adult competent to give a valid discharge the matter therefore comes 
directly under section 8 of the Limitation Act and the applicants for 
execution are not protected by the provisions of section 7 of the Limita- 
tion Act. It’wasaccordingly contended that inasmuch as the guardian- 
ad-ltem in a suit did not continue as such without a fresh appointment 
in the execution proceedings the mortgage decree was barred by 
limitation : 

Held, that in view of the fact that the judgment-debtor failed to ‘establish 
that the adult decree-holder, A, was competent to give a valid discharge 
in respect of the decree, there was no substance in the contentions 
raised by them. Kanallal Saha v. Baijanath Khetri ... one 

Misdirection— Burden of proof, if shifts in criminal cases~Guide to prow 
ing of guilt or innocence—Fudge’s duty in charging the jury—Charge 
of a sexual criminal character—Uncorroborated evidence—Want of 
caution, effect of Method of dealing with evidence—Retrial—Narrow 
verdict, 

The burden of proving explicit guilt is upon the prosecution and this onus 
never shifts. 

The true guide to the proving of guilt or innocence is whether the story of 
the prosecution is belleved or not. 

A Judge should not omit to take the precaution which it is always neces- 
sary for Judges addressing juries to take, that is, to warn the jury very 
gravely that when charges of a sexual criminal character are brought 
against an accused person in a criminal Court without corroborating evi- 
dence, then the jury must be told that whereas after due and careful 
consideration they are entitled to accept that uncorroborated evidence, 
it is really not safe to do so and for the good reasons which exist in all 
charges of this character made by women against men and more espe- 
cially when the person accused is the subject of dislike or enmity on the 
part of the woman herself, The want of caution vitiates in law to a 
considerable degree a charge to a jury, however good in other respects. 

In the course of speech by the learned Judge, -he said when dealing with 
defence evidence. “Nevertheless if you find that the defence case is a 
false one it is certainly an elément in favour of the prosecution and 
against the accused. The falsity of the defence case may have the effect 
of confirming you in your belief that the prosecution story is truo p” 

Held, that such language should always be accompanied by the legal cau- 
tion that the onus of proving explicit guilt was upon the prosecution 
and prosecution alone. 

The way in which the learned Judge dealt with the defence case amounted 
to a most serious misdirection. 

Per Henderson, F.: That the learned Judge should have told the jury 
in plain and unmistakeable terms that if they refused to believe the 
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Misdirection —(Coxid.). i 
defence case, it would in no way help in determining whether the prosecu- 
tion was true or not. 

That the learned Judge’s charge, clearly expressed as it was, was too 
colourless and failed to bring before the jury the main circumstances in 
the case. 

The learned Judge spent a great deal of time in putting before the jury ob- 
servations with regard to various witnesses in the order in which they 
had deposed in Court : 

Held, that that method of dealing with the evidence did not afford any 
assistance to the jury at all. 

The fact that a very serious misdirection might possibly have accounted 
for an extremely narrow verdict, was taken into consideration in consi- 
dering whether a retrial should be ordered or not. Sarat Chandra 
Chakravarty v. King~Emperor Th one 

Misjoinder, objection of, if can be given effect to—Merits of the case satis- 
factorily disposed of inspite of the complication of the proceedings ; see 
Parties zis ss 

of parties and causes of ac tion—Proceedings if to be set aside or- 
action dismissed ; see Partles i aes 

Mortgage—Consolidation—Subrogation—Intention of parties-—~Election— 
One of the mortgage properties ceasing to exist. 

One of the mortgage properties having ceased to exist, there can be no 
consolidation of two debts, 

The right to consolidate different and separate mortgage securities is 
enforceable only where default has been made in payment, in view of the 
terms ot contract in respect of all the securitles in respect of which 
consolidation is claimed. 

Four mortgages were executed by defendant No.1 in favour of the plain- 
tiffs ; the first on the 8th April, 1924, the second on the goth November, 
1925, the third on the 29th November, 1925 and the fourth on the 11th 
November, 1927. In this fourth mortgage defendant No. 2 was a party 
to the mortgage deed and bound himself personally to satisfy the mort- 
gage debt. In the first mortgage, properties described in schedule A of 
the plaint were hypothecated, in the second mortgage, properties des- 
cribed in schedule B, in the third mortgage, properties mentioned in 
schedules A and B as well as properties mentioned in schedule C and in 
the fourth mortgage properties mentioned in® schedules A, B, C and D. 
The fourth mortgage was not redeemable until payment of all moneys 
due under the previous three mortgages. The mortgage money in this 
fourth mortgage fell due on rith November, 1929. 

There was a contract for consideration of mortgages and the right in the 
plaintiffs to consolidate the four mortgages in their favour. The three 
previous mortgages dated the 8th April, 1924, goth November, 1925 
and 29th November, 1926 were satisfied out of payment made by defen- 
dant No. 4 on the 28th December, 1928 and the plaintiffs: accapted the 
money. The fourth mortgage was not satisfied by the defendant No. 4 
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Pace. 

Mortgage—(Contd. J i i 
according to the stipulations contained in the mortgage bond sein 
in his favour on the 27th December, 1927. There was however the 
distinct covenant by defendants Nos: t and 2, the mortgagors, in favour 
of defendant No. 4, of which the plaintiffs had notice, that the defendant 
No. 4 had the right to pay off all or any of the mortgages in favour of 
the plaintiffs, and that the mortgage or mortgages so paid off, should be 
deemed to be kept alive for the benefit and protection of the mortgagee, 
defendant No. 4 

The plaintiffs sued on their mortgage dated the yrth November, 1927, 
making defendant No. 4 as party defendant alleging that he was a 
puisne mortgagee, and prayed for sale of the mortgaged properties 
mentioned in schedule D. Defendant No. 4 objected to bis being added 
asa pulsne mortgagee; he claimed to be a prior mortgagee. In the 
plaint the mortgages of the 8th April, 1924, goth November, 1925, and 
agth November, 1926 were specifically mentioned : 

Held, that the plaintiffs had the right to sue on the mortgage of the trth 
November, 1927. 

That the plaintiffs could not enforce the mortgage in respect of seats 
covered by the three earlier mortgages and treat the defendant No, 4 as 
a puisne mortgagee. 

That the remedy open to the plaintiffs was to proceed against the pro- 
pertles in schedule D in the instrament of mortgage dated the 11th 
November, 1927 and not against the other properties in schedules A, 
B. and C mentioned in that instrument, on the footing that the three 
mortgages in respect of the same were satisfied, and that they were kept 
alive only for the benefit of defendant No. 4 

That the case was one of construction of the covenants contained in the 
document. The intention of the parties could be gathered from the 
instruments and the conduct of the parties concerned had to be taken 
into account, 

That there was the intention to keep alive the three earlier mortgages for 
the benefit of the defendant No. 4. 

That the defendants Nos.1 and 2, the mortgagors, had on the 28th 
December, 1927, elected not to avail of the exercise of the right of 
consolidation ; the plaintiffs had made the choice; the election was 
completed by accepting money in full satisfaction of the three out of 
the four mortgages in respect of which the right to consolidate was 

' enforceable. 

That the payment of money for the satisfaction of the three mortgages 
did place the defendant No. 4 in the position of a subrogee. 

That the suit against defendant No. 4 as puisne mortgagee was dismlased. 
Kumar Pramatha Nath Roy v. Raja Janoki Nath Roy ose 15 

Mortgage suit —Parties—Prior mortgagee, if necessary party, in a suit 
for sale by puisne mortgagee—Suit ‘by -puisne mortgagee impleading 
prior mortgagee—Puisne mortgagee not offering to redeem the prior 
mortyagec-—Prior mortgagee, if affected by -decree for salen. Civil 
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Mortgage sult—(Coxid.), 


Procedure Code (Act V of 1908), O. 34, R. qı Sub-Rule (4), 12, Scho, 
App. D, forms 9 and 16—Additional property morigared subsequently 
to prior mortgagee—Prtor mortgagee, if entitled to get a personal 
decree in such suit—Burden of proof—Deed executed by Purdanashin 
lady. 

A puisne mortgagee has the right to redeem a prior morgage and a 
prior martgageee has the right to foreclose a puisne mortgage. All 
persons having interest in the right of redemption or in the mortgage 
security are proper parties ina suit relating to mortgage But under 
Explanation to Rule 1, Order 34 of the Code of Civil Procedure, a prior 
mortgagee is no longer a necessary party. An omission to implead a 
pulsne mortgagee does not affect his rights. But where he is impleaded 
the provisions of Order 24, Rule 4, Sub-rule (4) of the Code of Civil 
Procedure apply and a decree is to be drawn up as provided therein. 
A prior mortgagee, though not a necessary party, may bə impleaded 
and where a puisne mortgagee offers to redeem the prior mortgagee, 2 
decree should follow. But where the puisne mortgagee impleads the 
prior mortgagee but does not offer to redeem, the prior mortgagee is 
not affected by the decree in that suit as the sale, if held, will be subject 
to his mortgage. 

Order 34, Rule 4, Sub-rule 4 relates to the same property which is the 
subject-matter of the mortgage whether ag between the mortgagor and 
the mortgagee or as amongst successive mortgagees. 

Form No. 10 of Appendix D, Schedule I of the Code of Civil Procedure, 
1908, applies to a case where the plaintiff sues for redemption of the 
prior mortgage and foreclose or sale on subsequent mortgage and para- 
graph 4 provides that the first mortgagee shall be at liberty to apply to 
the Court that the suit be dismissed or for a final decree in case there is 
default of payment of the amount due to him (the first mortgagee). 

In forms 9 to 11 of Appendix D, Schedule I of the Code of Civil Procedure, 
1908, the reference is to the same mortgage property. 

As the forms in Appandiz D in the Code of Civil Procedure, 1908, may be 
used with such variations as the circumstances of the case may require a 
Court is not divested of a discretion to make an order in accordance with 
the circumstances of the case. 

Order 34, R. 12 of the Code of Civil Procedure, 1908, applies where the 
prior mortgage is not sought to be redeemed. 

The onus is on the party who sets up the deed executed by a purdanashin 
lady to satisfy the Court that it had been explained to her and under- 
stood by her . 

Defendant No. 1 executed a mortgage of property A In favour of defen- 
dants Nos. 3to6. Subsequently the same property was mortgaged to 
the plaintiff. Defendant No. 1 then mortgaged the properties A and B 
to defendants Nos. 3to 6. In suit on mortgage, the plaintiff made 
defendants Nos. 3 to 6 parties, and prayed that the property forming the 
subject-matter of the prior mortgage to defendants Nos. 3 to 6 be sold 
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Mortgage suit—(Contd.) 
last of all. Defendants Nos. 3 to 6 pleaded that the plaintiff was not 
entitled to pray for a decree for the auction-sale of the property 
except by redemption of the mortgage executed in their favour : 

Held, that defendants Nos. 3 to 6 were not entitled as of right to get a 
decree in form 10, Appendix D, Schedule I of the Code of Civil Procedure, 
1908, in respect of the property covered by the prior mortgage in their 
favour and that, having regard to the facts of the case, a decree in Form 
9, Appendix D, Schedule I of the Code, was a proper one. 
decree in favour of the prior mortgagee in accordance with Form No. 10, 
Appendix D, first Schedule of the Code of Civil Procedure, 1908, might 
result in hampering the relief which the plaintiff was entitled to get in 
his suit. On the other hand this was not a case where the priority of the 
mortgagee in respect of his mortgage in any way impugned, the decree 
in form No. 9 could not affect the rights as such nor could it be said that 
the prior mortgagees were bound to assert their right as prior mort- 
gagees on the ground that the decree would be construed as res judicata 
as against them. With regard to the position of subsequent mort- 
gagees, they were brought in the suit simply for the purpose of receiving 
any surplus sale proceeds or of redeeming and that they could not take 
any independent action and treat the decree as in other respects inthelr 
favour. The prior mortgagees would not be affected by decree for sale. 

The defendants Nos. 3 to 6 should not be given liberty to apply for aale 
of property B mortgaged to them, 

That if the property B be excluded, defendants Nos, 3 to 6 were not 
entitled to a personal decree [See para. 4, cl. (iv) of form 9 in 
Appendix D of the Code of Civil Procedure, 1908 ] Akhilbandhu 


Guha v. Sm. Suradhani Debya Choudhurani an 
Mortgagee, prior, if a necessary party toa suit relating to mortgage—Civil 

Procedure Code, order 34 rule 1 ; see Mortgage suit aoe ove 
Mortgagees, prior and puisne, rights of ; see Mortgage suit s.. sea 








, puisne and prior—Puisne mortgagee offering to redeem prior 
mortgagee—Pulsne mortgagee not offering to redeem prior mortgagee ; 


see Mortgage suit vee eee 
Mortgagee’s right to sell mortgaged property —Prior and subsequent mort- 
gagees made parties to the suit ; see mortgage tee ose 


Murder—Conviction on the “testimony of a single witness—Unanimonus 
verdict of the jury—Conviction, when can be.set aside. 

In cases where the jury were unanimous in their opinion, the High Court 
should be reluctant to differ from such an opinion apart from strong 
reasons which might induce the Conrt to do so. 

Where It appears that the conviction was based upon the testimony of a 
single witness and it further appears that the said witness who deposed 
as to have been the accused persons during the commission of murder 
was not capable of doing so in view of the fact that the witness was 
himself beaten in an attack from behind and he made no attempt to 
render any first aid to the person murdered or to discover what had 


669 


PAGE. 


115 


670 THE CALCUTTA LAW JOURNAL, [Vou, LXV. 


Murder—(Contd.) 
happened to him, the conviction ought to be set aside. Kumarish 
Chandra Karmakar v. The Emperor aes oo 


Musalman Wakt Act, Section 3—District Judge, if can appoint a Receiver 
in a proceeding started on an application for direction on a Matwalli to 
file particulars and accounts ; see Appeal. eee eve 

Mushaa, doctrine of, if applicable—Defined share, though undivided, in 
certain {tems of property and held by co-sharers for their convenience ; 
ses Hibanama 


=s me, doctrine of, application of ; see Hibanama ine om 
=, invalid gift of ~Possession taken—Property, if transferred; see 
Hibanama 


Negligence or gross negligence is not to be treated as fraud or collusion— 
Fraud or collusion must be proper inference from facts; see 


Res judicata tee toe 
New case made out in appellate Court-—Disputed and complicated question of 
fact, embarrassed by defect of materials; ses Hindu Law ... ise 


Nominee of Provident Fund money, right of ~Provident Fund Institution 
established in connection with the Railway-~Payment by the Rallway 
Company to the person holding the succession certificate; see 
Trustee e eee 

North West Proviaces and Oadh Court of Wards. Act, Section 34— 
Draft of will submitted to Court of Wards for approval—Consent 
granted—Letter written by Court of Wards subsequently suggestieg that 
some provisions of the will were of doubtful validity—Will executed and 
registered before receipt of letter ; see Court of Wards tee ies 

Obligation antecedent to the passing of Bengal Wakf Act, if governed by the 
Act; see Wakf property oo ew 

Officer dismissed from service by an authority subordinate to that by which 
he is appoiated, if cau complain ; see Grant of pension ie reel 

Order, execution of —Execution levied for realisation of unpaid share call 
monies—Balance order—Relation of banker and customer-—Security to 
cover for advances —Hedge ~Use of word “as creditor” and “claim 
admitied’’— Right, tf surrendered —S3t off~Cross claim not falling 
strictly under Order ar rnle rọ of the Code of Civil Procedure 
(Act V of 1908)—Inksreni power—Conversion—Value of security with 
interest. 

The relationship of banker and customer is generally that of agent and 
principal, of debtor and creditor or of pledgor and pledges ; there are, 
however cases where the banker stands in the relation of trustee as well 
as agent for his customer, as for example in the case of securities 
lodged for safe custody; the banker is not entitled to sell or pledge 
them, and must be prepared to hand back the identical securities 
deposited ; should he convert them to his own use he becomes crimi- 
nally liable. 

The relation of banker is primarily that of debtor and creditor, and obser- 
vations of Jessel, M. R. in Jn Rs Hillett's Estate, Knatchbyll y. Hallett 
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Order—(Contd.) 
do not affect the general rule. The banker is not a trustee for the 
customer in respect of money paid in or responsible to him for the use 
he makes of it ; but the position is not the same where the banker uses 
the gecurities deposited with him for his own use, and where is conver- 
sion of the securities for the purposes of the bank, and not for the por- . 
pose of the customer. - 

On general principle and in the exercise of its inherent power, an 
executing Court can entertain and give effect to a claim of set off, even 

n cases which do not come strictly under order 21 rule 19 of the Code 
of Civil Procedure. © 

The judgment-debtor, respondent, was a share-holder of the Bank of Dacca 
(in liquidation), appellant, against whom there were orders for recovery 
of money passed (in favour of the appellant} in respect of unpaid calls 
for shares allotted to-him, He had an account with the appellant bank 
and as security against overdraft, deposited Government Promissory 
Notes. These Notes were deposited by the Bank of Dacca with the 
Bengal National Bank, and were sold by the Receiver appointed by the 
Court for the Benga! National Bank, and the sale proceeds after 
certain deductions made therefrom on account of duea of the Bank of 
Dacca to the Bengal National Bank, were sent to the liquidator of the 
Bank of Dacca. The amount received by the liquidator exceeded the 
sum realisable from the judgment-debtor, respondent, under the balance 
order put into execution. 

The respondent addressed a letter to the liquidator mentioning the Govern- 
tment Promissory Notes deposited by him as security against overdraft as 
creditor, and claiming the amount covered by the same with interest up- t 
to date. There was also an endorsement on the letter showing that the 
respondent’s claim was admitted + 

Held, that the securities being deposited as cover for advances and for the 
purpose of securing overdrafts or advances, the transaction was strictly 
of the nature of a pledge and the bank having converted them (Govern- 
ment Promissory Notes) to its owa use, became liable for their value 
with interest. 

That the judgment-debtor was entitled to enforce his ownership to the 
amount in the hands of the liquidator after the sale of the Government 
Promissory Notes and defeat the liquidator’s claim in the proceedings in 
execution ; the money in the hands of the liquidator should be applied 
to the satisfaction of the decree debt and the liquidator should enter 
satisfaction of the decree ag the money in his hands was far in excess of 
the decretal amount. 

That the mere use of the words ‘‘as creditor’ in the letter could not mean 
that the judgment-debtor abandoned his right of ownership in respect of 
property held by the Bank of Dacca for him. 

That the words “claim admitted” could not result in the judgmzat-debtor’s 
surrendering his right [of owa2rship in the amount recovered in respect 
of his Goyeramsnt Pro nissory Notes from the Recsiver of the National ~ 
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Bank by the iquidator of the Bank of Dacca or that the judgment-debtor 
had chosen to rank as creditor. Suresh Chandra Pakrasi v, Lalit 
Prasanna Saha Sankhanidhi ve 
s, if nullity —Order removing a person from service at a time when he 
had for some months duly and properly ceased to be in the service; see 
Grant of pension ate ase 
——— of dismissal of claim petition for default after execufion sale Is without 
jurisdiction—-Claim preferred under Civil Procedure Code, order 21 
rule 58 ; see Claim case oo 
m under section 517 of the Code of Criminal Procedure, if geisha see 


Appeal, if Hes és see 
Parents or guardians are not bound to marry the wards before they attain 
the age of puberty ; see Hindu Law eee ves 


Parties—Misjoinder of parties and causes of action—Civil Procedure Code 
(Act V of 1908), Section 99, Order t Rule 3, Order 2 Rule 3, Order 6 
Rule 17—Amendment of plaint allowed ro years after the institution 
of suit. 


_ The mere fact of misjoinder is not by itself sufficient to entitle the defen- 
dant to have the proceedings set aside or action dismissed. 


When the merits of the case have been satisfactorily disposed of in spite of 
the complication of the proceedings, no effect can be given to the objeo- 
tion of misjoinder. 


Under Order 6 Rule 17 of the Code of Civil Procedure, 1908, a plaint can 
at any time (e g., ten years after the institution of the suit) be ordered 
to,be amended, when the amendment Is not of such a character as to bs 
objectionable either as changing the subject matter of the suit or as being 
otherwise unfair. Mahanth Ramdhan Puri v. Chaudhury 





Lachmi Narain $i ate 

ou mma Suit relating to mortgage ; see Mortgage suit se vis 
, intention of—-Covenants in the document—Conduct of parties ; see 
Mortgage see see 
ue, rights of, to the suit, law governing ; see Wakf property ase 


Partition—foint Hinds family—Dayabhaga School— Properties, if acquired 
by joint family—Presumption as to self-acquisition~Existence as to 
nucleus, 

The question whether properties acquired by a joint family were his self- 
acquired properties or joint properties, is a question of fact to be deter- 
mined on evidénce. If one member of the joint family had sufficient 
means to purchase the properties, the presumption will be in favour of 
self-acquisition, The mere existence of a nucleus will not impress the 
acquisition with the character of joint family property, unless it is shown 
that the acquisition could have been made from the income derived from 
the nucleus, The presence, therefore, of a substantia! nucleus raises a 
presumption of an acquisition of the property which can be treated as 
joint property. Durgapada Batabyal v. Ashutosh Batabyal 


1 
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Partners—Jndian Partnership Act (IX of 1932), Sections 5, Gg Statements 
in a plaint—Partnership firm or joint family business —Summary 
trial, unsatisfactory—Further evidence to be taken. 


The plaintiffs in the present sult stated in their plaint that their business 
was a long standing one and they were relations descended from the same 
ancestor and resided in the same house. The canse title did not describe 
the piaintiff as constituting a firm and the defendants in their original 
written statement did not raise any plea of non-maintainability of the suit 
for non-registration of the plaintiffs’ firm. The trial Court straightway 
dismissed the plaintiffs’ suit on the ground that the provision of 
section 69 of the Partnership Act had not been complied with. There 
was an appeal and the Appellate Court reversed the decision and sent the 
case back for retrial on the merits + 


Held, that both the Courts below seem to be under an erroneous misappre+ 
hension regarding the exact elements necessary to constitute a joint 
family business which would come within the exception provided for in 
section 5 of the Jndian Partnership Act and that the procedure adopted 
by the trial Court is unsatisfactory. 


Held further, that the trial Court should be asked to take further evidence 
in the matter as to whether the plaintiffs were really partners in the 
strict sense of the term or in fact their relationship flowed not from any 
contract but from status as defined in section 5 of the Indian Partnership 
Act. Matichand Kundu Poddar v. Mahesh Chandra Kundu ... 

Party resisting partition, if to prove—Disputed and complicated question of 


fact, embarrassed by defect of materials—New case made out in 
appellate Court ; see Hindu Law 


Payments made in contravention of the Provident Funds Act, effect of; see 
Trustee 


oo 


Penal Code—Jndian Penal Code (Act XLV of 1860), Section 373-—What 
must be proved~Charge as drawn totally different from what it ought 
to have been—Separate charges not drawn —Conviction bad and liable to 
be set aside. 


In order to bring a case within the purview of section 372 of the Indian 
Penal Code, there should be proof of an act of hiring between the 
accused and the various visitors to the girl. But where there is no 
evidence that any such arrangement was made, the mere fact that some 
visitors paid some money to the accused would not be sufficient to 
support a conviction under section 372 Indian Penal Code, 


In the present case, the prosecution is based upon the allegation that the 
accused used to hire out her daughter for a certain sum of money to 
various visitors who came to her house for entertainment. The charge 
vas drawn as though the offence were a general one of living on the 
immoral earnings of a woman. Separate charges were not drawn for 
separate offences with regard to each of the visitors s: 


Held, that the charge as drawa was totally different from what it ought to 
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Penal Code—(Conid.). 
have been and as such the conviction could not be supported. Sarala 
Peshakar v. King-Emperor oe hee 








» Section 188, order under, when valid—Disobedience of order 
under section 144 of the Code of Criminal Procedure :-see Jurisdiction ... 


—s (Act XLV of 1860), section 498, purpose of ~Consent or willing- 
ness of the woman tmmaterial—Offence under section 49S —What must 
be proved. 


‘Section 498 of the Indian Penal Code has been enacted for the protection 
of the husband’s rights and any disposition of the woman or any consent 
or willingness on her part would be perfectly immaterial to prove the 
guilt of the prisoner, 


ans 





In order to connect a person with the commission of an offence under 
section 498 of the Indian Penal Code there must be proof of some influ- 
ence operating on the woman or co-operating with her inclination at the 
time the final step is taken which causes a severance of the woman from 
her husband, for the purpose of causing such step to be taken. It will 
not bs enough to prove that the woman left her husband’s house or that 
she was afterwards seen passing along with the accused. Hossaini 
Methor v. The Emperor ive ite 


, Section 498 enacted for the protection of husband’s rights— 
3 Consent or willingness of woman immaterial; see Penal Code, 


Aerenea 





section 498 ás Se 
Perpetuity, English law of, not applicable to gifts to Idols in India ; see 
Evidence eee tee 








» English Jaw of, not applicable to permanent grants of money 
to be paid ont of Income of properties for the maintenance and worship 
of deities ; see Evidence e vee 


Person, if can complain—Decision of competent Government official, who was 
duly authorised—Decision acted upon and in effective operation— 
Successor-in-office after reconsideration arrived at contrary decision ; see 
Grant of pension tee 

Plaint, amendment of—Application for amending the value of relie claimed ; 
see Court-fee nae jae 


=, amendment of, allowed 10 years after the institution of sult; see 
Parties . po te age 


Possession, suit for—Defendant putin possession under a voidable deed = 
No prayer for cancellation of the deed—Limitation Act, Schedule I, 
Article 91 ; see Hibanama ats 

=: ——, suit for— Defendant put in possession under a voldable deed — 
Prayer for cancellation of the deed—Limitation Act, Schedule I, 
Article 91 ; see Hibanama sab ou 


, suit for, if fails—Obstacle in the way of granting relief in the 
shape of gift or settlement—Plaintiff cannot get any relief until such 
instrument is set aside ; see Hibanama eco eee 
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Possession, symbolical, effect of, against third party ; see Limitation ant 

taken under invalid gift of Mushaa — Property, if transferred ; see 
Hibanama ` see u 

Power of. Attorney—Authextication by Registration Officer—Furisd te- 
tion of Registrar to register Presentation for registration —"The 
Registrar or Sub-Registrar within whose district or sub-district the 
principal resides''—ZIndian Registration Act (XVI of 1908), Section 33, 
sub-section (1), clause (a). 

The expression “resides” as used in Section 33 of the Indian Registration 
Act, does not contemplate only permanent residents but includes tem- 
porary residents. 

A Kabullyat was presented for registration by one, Sarkar, “agent for the 
executant Mazumdar uoder a general Power of Attorney No. 41 for 
1g04, authenticated by the Special Sub-Registrar of Burdwan”. The 
Kabuliyat was executed on 30th August, 1916, in favour of the plaintiff 
on behalf of four persons including the persent appellant. The plaintiff 
sued for recovery of money due on the contract, evidenced by the 
Kabuliyat. The defendant, the present appellant, pleaded that the 
Kabuliyat was nelther executed nor registered by him or by any person 
authorised by him to act on his behalf; and that he was not there- 
ore bound by the covenants contained therein inasmuch as the power 
of attorney, given by the appellant to one, Natobar, who executed the 
Kabuliyat was not authenticated as required by law, and, further, that it 
did not authorise him to execute the Kabuliyat. Held, (on appeal to 
the Judicial! Committee of the Privy Council), that, 


(1) the Kabuliyat cannot be impeached on the ground that the power-of- 
attorney was not duly execnted and authenticated, ` 





(2) the power-of-attorney authorised Natobar to execute and register the 
Kabuliyat. 


(3) the .power-of-attorney in favour of Sarkar is a general power of 
attorney and authorises him to represent his principal in various 
matters, including the registration of documents, and contains no 
restriction, as suggested by the appellant, that while Sarkar was autho- 
rised to act on behalf of Mazumdar in respect of the documents executed 
by the latter alone, he bad no authority to represent him in connection 
with a document executed by his principal jointly with any other person 
or persons. 

(4) if a document is executed by two or more persons, it is not 
necessary that all of them should present it for registration and 
the presentation thereof by one of them is a sufficient compliance with 
the law. : 

(5) there was a proper presentation of the Kabuliyat for registration. 
Sarat Chandra Basu v. Sir Bijoy Chand Mahatab Maharaja= 
dhiraj Bahadur of Burdwan “is se 

Practice—FProcedure— Proceedings under preliminary decree for taking of 


accounts, execution proceedings—Sum dus to decree-halder found to. 


140 


x 
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be in excess of sum an which court-fee paid—Failure to pry balance 
of fee—Dismissal of suit—¥ urisdiction—Court Fees Act (VII of 1870), 
section II. : 
Under the Civil Procedure Code, 1908, proceedings undera preliminary 
decree for accounts to obtain a final decree for money are proceedings in 
the suit and not proceedings in execution in the technical sense of that 
word as used in the Code. 


A plaintiff, having been successful in certain proceedings, was by order in 
Council granted a decree entitling her to a fourth share in certain 
movable and immovable property, and a decree for rendition of accounts 
in respect of that share, together with rents, profits, and interest. 
Accordingly she applied to the Court of the Judicial Commissioner 
under Order 45, Rule 13 (2) of the Civil Procedure Code, 1908, for the 
carrying into effect of the decrees, that application being intended and 
treated as an execution application. The plaintlffs share of rents and 
profits having been duly ascertained, proved to be in excess of the 
sum on which she had paid the court-fee On her failure to pay the 
balance of the fee, amounting to some Rs. 409, an Acting Senior Subor- 
dinate Judge dismissed her suit with costs, purporting in doing so to act 
under section 11 of the Court Fees Act, 1870 : 


Held (1) that, under the Civil Procedare Code, 1908, proceedings under a 
preliminary decree for accounts to obtain a final decree for money being 
proceedings in the suit and not proceedings in execution, the proceedings 
taken by virtue of the Order in Council did not come within the second 
paragraph of section rı of the Act of 1870. The words ‘if the addi- 
tional fee is not paid, the suit shall be dismissed’ applied only to 
cases within the second paragraph of the seclion. Therefore the Senior 
Subordinate Judge had no jurisdiction to make the order dismissing the 
plaintiff’s suit, and it must be reversed. 


{2) that, on the merits, the order was improper. Musammat Vaishno 
Dittiv Musammat Rameshri i Ea 387 
Questions of fact —Finding of trial Fudge—Right of Appeal = 
Finding of trial Fudge not to be lightly interfered with -Court of 
Appeal can overruls only after full consideration of all the material. 


As the trial Judge has the advantage of seeing’ the witnesses ‘and watching 
their domeanonr, his finding, so far as it depends on the credibility of 
oral evidence, cannot be lightly interfered with; the law, however, gives 
aright of appeal from a judgment of the trial Court on questions of fact 
as well as on questions of law, and the Court of Appeal has to make up 
its own mind after carefully weighing and considering the judgment, and 
if, on a full consideration of all the material, itis satisfied that that 
judgment is clealy wrong, it cannot shrink from overruling it. Pir 
Ahsanullab Shah v. Pir Ziauddin Shak wee see 270 
Preliminary decree for accounts, proceedings under, proceeding In the suit 
and not proceedings in execution ; see Practice ase ase 989 
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Presidency Towns Insolvency Act, Section 52(1) (a)—Interest, if vested 
in the Official Assignes—Interest in the settlement —Transfer of Property 
Act, section 54—Contract for sale of immovable property—Non-testa- 
mentary instrument creating a trust—Indian Trust Act, section 5; see 
Transfer iss $s 

Presumption —Long possession without payment of rent —Inference of 
rent-free tonure—Land within ihe revenue paying estate -Onus upon 
the tenants to prove that the tenure is rent-free. 

Long possession without payment of rent may justify in particular 
circumstances an inference of a rent-free tenure. 

The onus is always on the side of the tenant to establish by satisfactory 
evidence that the tenure he holds is rent-free, when the landlord has 
shown that the land is within the revenue paying estate. 

In the present case the landlord has started an action for assessment of 
fair rent in respect of a tenure held by the defendant within his Putni 
tenure. The record of right has recorded the lands in suit ag liable to 
pay rent. The defence is that it is rent-free. The only document pro- 
duced by the defendant isa Kobala of 1266 B. S, where there is bald 
statement that it isa Nishkar Brahmattar tenure. There is no evidence 
on the origin of the tenure. The landlord is not aware of the assertion 
of a rent-free tenure by the defendants. There is nothing to show that 
the landlords were aware of these lands or that they ever made any claim 
for rent bom the defendants. The first claim for reat was made in 1925 
and the present suit was instituted in 1932: 

Held, that it cannot be said that the defendant held the land openly and 
adversely to the plaintiffs as a rent-free tenure. Rai Harendra Nath 
Chowdhury v. Amal Kumar Roy Chowdhury a sts 

Property, if joint property—Presence of substantial nucleus; 

see Partition toe ase 

Resumption proceedings—Particular Monza recorded as a 
personal property of a Shebait—Tenancy, if continues to be same after 
resumption—Record of rights ; see Debuttar 

Self-acquisition ; see Partition one i 

Principle of exclusion adopted by the Indian Evidence Act and should not be 
applied so as to exclude matters which may be essential for the ascer- 
tainment of truth ; see Evidence ene sos 

Private ldol—Deed of Dedication—Property dedicated to Idol—Other pro- 
perty charged for upkeep, worship, &'c.—Revocation of Deed by 
Jamily —Effect —Limitation —Possession by member of family for statu- 
tory period after revocation—Possession jointly with shebait—Whether 
title by limitation defeated. 

The dedication of property to a private idol is not invalidated by reason of 
the fact that members of the settlor’s family are nominated as shebaits 
and given reasonable remuneration out of the endowment and also rights 
of residence in the dedicated property. A close scrutiny of any 
challenged deed of dedication is necessary in order to ascertain whether 
there has been a genuine divestiture by the settlor in favour of the idol 








os 





677 


Paag. 


275 


474 


27 


520 


678 


THE CALCUTTA LAW JOURNAL [Von LXV. 


Private Idol—(Conid ). 


and the dedication may give property out and out to the idol or may be 
subjected to a charge in favour of the idol. The purposes of the dedi- 
cation may be directed to expand as the income increases, ar the purcpo- 
ses may be prescribed in limiting terms, so that, if the income increases 
beyond what is required for the fulfilment of these purposes, it may not 
be protected by the dedication. 


A deed dedicating property toa private idol provided inter alia that 


certain property including a house was for the location of the idol and 
the residence of the shebaits. Other property included io the schedule 
to the deed was granted to the auspicious feet of the delty as debutter. 
Out ofthe income was to be reserved sufficient money for taxes and 
repairs to the property which included the location of the deity and the 
residence of the shebaits, and the shebaits were out of the income to 
cause the worship to be performed. The shebaits were also directed to 
purchase Government securities with the surplus resulting annually 
after meeting prescribed expenses. When a large amount of money had 
thus accumulated, the shebaits were to cause tenanted houses to be built 
on the lands in the schedule, and take measures for the improvement 
and increase of the income of the debutter properties. The shebaits 
were also directed to build with the money additional houses etc. on the 
land and give them for the convenience of residence and habitation to 
the grantor’s heirs. The deed also recited or disclosed that the tenants 
on the scheduled land were tenants at will only. 


Held (1) that the deed effectively dedicated to the idols the property given 


for its location and the shebaits’ residence, but (2) that, from the 
nature and situation of the other property ; it must have been contem- 
plated that the income derived from it would eventually exceed the ex- 
penditure required for the prescribed ceremonies, etc. The destination 
of the ultimate surplus to be applied for providing additional premises 
for the benefit of the heirs was accordingly important as shewing that 
there was a charge upon this property for the upkeep etc. etc. of the 
idol and that the idol could not claim to have an absolute right to any 
property governed by the provision that tenanted houses should be 
built on the land for the increase of the income of the trust, 


The deed in question was repudiated by the family in 1904. whereupon 


the property dedicated absolutely to the idol was declared to be vested 
jointly in two brothers, P and S of whom P wasa shebalt of the deity 
and S was not. For fourteen years after the repudiation, S openly and 
and without fraud enjoyed possession of the land with P. The deity 
having, through her shebait, claimed possession of the property In ques- 
tion, keld (3} that S’s possession of the land for the 'statutory period 
without interruption had given hima title by limitation, and that the 
fact that his possession was jolnt possession with P made no difference, 
as S was not affected by the fiduciary disability attaching to P as shebait. 


Quare : whether, at any particular time by consent of all the parties then 


intended jo the endowmnt, a dedicitiqn in favour of a private idol 
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may be set aside. Sri Srilswarl Bhubaneswari Thakurani v. 
Brojo Nath Day i 

Proceedings under preliminary decree for accounts, proceedings in the sult 
and not proceedings in execution ; see Practice ove e 

Proclamation by beat of drum and affixing a copy of the order in Form s 


Appendix F upon the properties attached—Valid attachment; see 


Attachment nae eee 

Promissory note—Sale deed and promissory note with a contemporaneous 
oral agreement—Suit on promissory note—Evidence, if admissible 
Indian Evidence Act (I of 1872), Section 92 Proviso (2). 

The plaintiff by two different registered documents sold to the defendant 
a rice mill, in which the total consideration was stated to be Rs. 26,000, 
for satisfying a mortgage in favour of the defendant in respect of the 
same. Subsequently a promissory note and an agreement were executed, 
The pro-note contained a promise to pay Rs. tooo and the agreement 
was to the following effect: ‘* That you mortgaged your Emerald Rica 
Mill along with the land on which it stands.,.....0...to meat Rs. 25000, 
As you had no other sources to pay the said loan, you agreed to sell the 
said mortgaged properties to me and I also agreed to pay you Rs, 5000 
over and above my mortgage dues being written off. You have already 
executed and registered sale deeds ia my favour Hence I acknowledge 
and promise by executing this deed of agreement, that for the aforesaid 
sam of Rs sooo, I have executed a handnote to-day in your favour .and 
I shall pay up the entire aforesaid sum in different instalments within 
three years from this date. °” The question was whether evidence relat: 


ing to the consideration for the promissory note and the agreement in. 
suit was admissible in evidence ander section 92 of the Indian Evidence - 


Act. 

Held, that the plaintiff wanted to prove the existence of a separate oral 
agreement as to matters on which the sale deeds were silent and which 
were not inconsistent with the terms of these documents and as it did not 


vary or contradict the terms of the contracts, she was entitled to adduce. 


evidence of the existence of the agreement under section 92 Proviso (2) 
of the Indian Evidence Act. Nagendra Nandini Dassi v. Bholanath 


Khamaru E see on 
Promissory note, claim on, failure of—Alternative claim for remuneration 
for services rendered ; see Evidence as 


— —— note, suit Gis Completed transaction prior to and independently 
of the promissory note—Promissory note inadmissible in evidence ; see 
Limitation we s 

Proof necessary “for conviction under section 498 of the Indian Penal Code ; 
see Penal Code, section '498 “oe on 

of receipt of rent, effect of ; see Limitation we wee 

Properties, if self-acquired or joint—Question of fact ; se Partition oe 

Property, if Debitter—Income of property applied for the worship of the 
deity ; see Debytter aa + one 
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Property, if can be treated as joint property —Presence of substantial 
nucleus—Presumption ; see Partition sòi i 27 
~, İf transferred —Possession taken under invalid gift of Mushaa ; ses 
Hibanama an ea 34 


~ acquired by inheritance from maternal grandfather, if ancestral 

Property, In which hisson has a joint interest with him; see Hindu 
Law ose one 4:8 

inherited from paternal ancestors is ancestral property as regards 

his male issne—Such rule not applicab'e when a man inherits from his 





maternal grandfather ; see Hindu Law ses as 458 
Provident Funds Act, payments made in contravention of, effect of ; sre 

Trustee zit ese 259 
— ~- —— m, Section 7, if protects payment—Not acting In good 


faith ; see Trustee a woe 259 
Provincial Small Cause Courts Act, Schedule II, Article 4—Suit for £ 
damages for cutting down and misappropriating the tree —Cutting of 











mango tree and selling it as fuel ; see Suit, maintainability of ove 303 
Puisne mortgagee not offering to redeem prior mortgagee ~Effect of sale ; see 

Mortgage suit seo oon i 
— mortgagee offering to redeem prior mortgagee-~Decree should 

follow ; ses Mortgage suit a aie I 

— mortgagee, omission to implead, effect of ; see Mortgage suit wae 1 

— mortgagee, right of ; see Mortgage suit oes wee I 
Purchaser, decree-ho'der, amount due to—More than one decree-holder 

applying for execution ; see Execution ov wes 399 





—— ofa share of a village sold for arrears of land revenue, obtaining 
possession of whole village—Purchaser, if liable for mesne profits in 
respect of whole village or only of vendor’s share sold ; see Meme 
profits i eee vee 374 
Pardanashin lady —Execution of deed —Onus on the party setting up the 
deed—Deed was explained to and understood by her; see Mortgage 








suit see ose I 
Putni Regulation, Section 10, contravention of -Wrong affidavit of service 
of notice, which was never read out nor read ; see Putni sale oe 534 
» Section 10, clause (2)—“ Until the receipt for the notice 
shall have been read ’’—Notice to ba read; see Putnisale .. ie 534 





s Section 14, scope of — Lodging of the amount is a condi- 
tion precedent under both clauses of the section—Sale, if tobe stayed 
with the compliance of this condition ; see Putni sale eee vee 834 
Putni sale ~Setting aside of-—Mistaken impression on the part of auction 
purchaser —Putni Regulation (VIL of 1819), Ssetions 10, 14—Service of 
notice—To be read—Defaulting putnidar = Error in- procedure—Putni 
sale, when can be stopped by payment to Zemindar —Burden of proof as 
to abatement of revenus. 
A mere mistaken impression on the part of the auction purchaser is not 
sufficient to justify the setting aside of a putni sale Itis to be further 
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Patni sale—(Contd.), 


shown that there was, an error in the statutory procedure which led to 
such a wrong impression. 


The expression “ until the receipt for the notice shall have been read ” 
Occurring in the second clause of section 10 of the Putni Regulation, 
1810, does not mean that the notice may be read privately and that it 
bas no more force than that some document is to be taken ‘as read’ at a 


proceeding. The notice is to be read. The object isto ensure correct. 
ness and publicity. 


There isa breach of the statutory provision in section 10 of the Putnl 
Regulation, 1819, if there was wrong affidavit of service of notice, which 
was never read out nor read. In this case also there is also the account of 


the balance of each advertised lot which was wrongly filed at the tims of 
sale,- $ 


A defaulting putnidar is entitled to say that the putni sale must be set 
aside because it was vitiated by error in the procedure and the sale has 
caused serious prejudice to him. 


A sale by the Zeminder cannot be stopped unless the payment is made by 
the putnidar within the period of the notice. 


Section 14 of the Putni Regulation, 1819, does not refer to payments made 
in satisfaction of the demand ; it provides for deposits belag made to 
stay the sale. The lodging of the amonat is a conditlon precedent under 
both clauses of the section. But with the compliance of this. condition 
it does not follow that the sale must be stayed. 


It is for the putnidar to show what amount of revenue was abated on 
account of acquisition of land by Governmest. Jaladhi Chandra 
Mukherji v. Dharendra Krishna Mukherji 

Putni sale, if to be set aside—Mere mistaken impression on the part of the 
auction-purchaser—Proof, necessary ; see Patni sale 


sale, if to be set aside—Sale vitiated by error in procedure=-Sale 
causing serious prejudice to the defaulting putnidar ; see Putni sale ue 
—— sale by Zemindar, when can be stopped ; see Putni sale... ate 
—— sale by the Zemindar cannot be stopped unless the payment is made by 
the putnidar within the period of the notice ; see Putni sale... 
Question of fact—Acting in good faith ; see Trustee aba oe 
Rallway Company, liability of—Deposit of railway employee —Provident 
Fund Institution established in connection with the Railway—Payment 
by the Company to the certificate holder instead of to the nominee of 





the depositor ; see Trustee sæ one 
Receipt of rent, proof. of, may be indirect~Adverse poss:ssion; see 
Limitation i se ve 
Re«entry —Covenant in a lease ~Transfer of part of leasehold property ; 5270 
Lease 


Registration Act, Section 17 sub-section a(vi} does not exempt from 
registration documents cothing within section 17{1) td) ; see Girbiddr ... 
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Registration Act, Section 33—Document executed by two or more per- 
sons —Presentation for registration, if can be made by one of them ; see 








Power of attorney ane ou 
anne > Section 33—" Resides”, if includes temporary residents ; 
see Power of attorney e one 
Regulation VIII of 1819, Sections 10, 14 i a 
Remuneration for service rendered—Intendiog to act gratuitously Conduct 
of parties—Knowledge ; see Evidence “w e 


for service rendered—Intention at the time of rendering the 
service—Person demanding remuneratioa is the proper person to state 











what his intention was ; see Evidence we oe 
Rent, rezeipt of, proof of, effect of ; see Limitation eae vee 
, receipt of, proof of, may ba indirectAdverse possession ; see 
Limitation seer tee 


ea, suit for—Re-settlement and increase of annual rent—Record-of- 
rights, finally published—No remedy availed of by tenant to correct 
such record-of-rights -Patta and Kabuliyat executed before the passing 


of the Bengal Tenancy Act ~Landlord, if entitled to recover rent -` 


beyond ths terms of such Patta and Kabultyat. 


Io a suit for rent it was found that there was a re-settlement and the annual . 


rent was increased under Part 2 of Chapter X of the Bengal Tenancy 
Act. It was further found that the tenant did not move the revenue 
officer under section 104E or 104G or the Civil Court under section 104H. 
There was a ‘Patta and Kabullyat between the Jandlord and the tenant 
executed with respect “to this Jama from before the passing of the Bengal 
Tenaucy Act in which there was a stipulation that subject to Lhe contia- 
Zency as to iacrease of revenue by Government the rate of rent was 
fixed ı 


Held, that in spite of the fact that the tenant did not avail of the remedies 
provided by sections 104E, 104G or 104H of the Bengal Tenancy Act, 
the landlord was not entitled to recover rent beyond the stipulations in 
the Patta and Kabuliyat. Sarada Prosad Ghose v. Prafulla Chan- 


dra Ghosh eo eee 
Res judicata —Finding as to genuineness of Kabuliat ina previous ‘suit be- 
tween the parties—Kabuliat produced in the previous suit to show that a 
certain Mouza was not leased ; see Suit for additional rent ... one 


ae -—— Previous litigation—Bona fide—Hlaintif’s conduct in previous 

© suit —Fraud —Colluston—Gross negligence—Proper inference from the 

facts -Failure to produce to the Courts in previous suit certain 

documents —Omission to lay plaintif’s evidence before the High Court 

on appeal in previous suit—Proper inference from the facis—Civil 
Procedure Cods, (Act V of 1908), section 11, Expl. VIs - 


The plaintiffs as represanting the general public sue for declaration that 
certain temples are public and for setting aside certain alienations. They 
charge the members of the founder’s family which is now represented 


by respondent No. 1, with breach of trust. The respondents, other than 
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Res judicata—(Conid.) 

the first respondent, represent the interest of the alienees and they assert 
that the temples were private temples. That question had been before 
the Courts in a previous suit in 1891 which was dismissed by the District 
Judge in that sult who held that the’ temples were private temples and 
that the public had no interest therein. An appeal from that decision 
was preferred to the High Court who dismissed the appeal. It was con- 
ceded by the present appellant that they must be deemed to be claiming 
under the plaintifs in the 1391 suit, and that the matter in issue in the 
two sults was substantially the same. but they contended that the 1891 
suit was not a bona fide litigation and that there was gross negligence in 
the plaintiffs conduct of that suit; they based their case entirely on 
inferences to be drawn (a) from failure to produce to the Court on the 
1891 suit certain documents, and (b) from the omission to lay the plain- 
tiffs evidence before the High Court in the appeal in that suit. The 
appellant’s oral evidence in the present suit tending to show collusion in 
the 1891 sult was not:accepted by the Subordinate Judge and was not 
referred to before their Lordships : 

Held: (1) That no case of fraud apart from collusion being suggested, 
the appellants are bound to establish either that the 1891 decrees were 
Obtained by collusion between the parties, or that the litigation by the 

1891 plaintiffs was not' bona fide ; 

(2) that it is not for the Court to treat negligence or gross negligence, as 
fraud or collusion, unless fraud or collusion is the proper inference from 
the facts ; 

(3) that there is no evidence in this suit which establishes either want of 
bona fides or collusion on the part of the plaintiffs in the.r8g1 suit 5 

(4) that therefore the decisions in the 18)! suit are binding on the 
appellants as res judicata. Talluri Vonkata Seshayya v. Thadi- 
konda Kotiswara Rao ce ni 

» plea of, unavailable, if it be shown waat of bona fides or collu- 
sion in the previous sult ; see Res judicata sae ie 

Restrictive covenant in a lease, how construed—Construction to be against 
lessor ; see Lease 


—w, 





Retrial, order for—Serious misdirection might possibly have accounted for 
an extremely narrow verdict ; see Misdirection cea ce 

Revenue—ZJncome tax—Agency Business acquired by assignee subject to 
obligation to make certain annual payments out of commission 
earned—Deduction of payments in computing profits—Whether 
permissible-—Indian Income Tax Act (IX of 1922), section 10. 

A limited company, A, carried on an agency business in the course of 
which infer alia it acted as managiog agent for a company, B. As 
remuneration, the A company received annually from the B company 10 
per cent of the B company’s profits for the year The A company had 
acquired its agency business (including its rights under, its agreement 
with the B company) by assignment from another company, subject to 
an obligation to pay to each of two parties, X and Y, 124% of the annual 
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Revenue—(Contd.) 
commission which it received from the B company. That obligation had 


been undertaken by the A company’s predecessors, the assignors, in © 


consideration of loans made by X and Y to the B company at a time 
when the latter was urgently in need of financial assistance. 


By section 10(1) of the Indian Income Tax Act: “The tax shall be pay- 
able by an assessee under the head ‘Business’ in respect of the profits 
and gains of any business carried on by him. ” 


By section 10(a): “Such profits or gains shall be computed after making 
the following allowances, namely ......... (IX) any expenditure (not being 
in the nature of capital expenditure) incurred solely for the purpose of 
earning such profits or gains, ” 


On a claim by the A company to be allowed to deduct the 25% paid to 
X and Y in computing its profits and gains for a year of assessmznt : 


Held that, those payments not being payments incurred solely for the 
_ Purpose of earniag profits, the deduction was inadmissible, and that the 

fact that miking the payments affected the ultimate yield in money of 
the assessee company’s business was irrelevant, that yield not bing the 
statutory criterion, 

Where the purchaser of a business undertakes to the vendor as one of the 
terms of the purchase that he will pay a sum annually toa third party, 
respective of whether the business yields any profits or not, it would be 
difficult to say that the annual payments thus made were incurred solely 
for the purpose of earning the profits of the business. The Tata 
Hydro-Electric Agencies, Limited, Bombay v. The Commis- 
stoner of Income Tax, Bombay Presidency and Aden zs 

Revision —Lower Court, though has jurisdiction but not followed the proper 
procedure ; see Jurisdiction ea Boe 
m — ome under section 107 of the Government of India’ ActmOrder of the 
District Magistrate refusing to entertain an application under Rule 1A, 
Election Rules ; see Jurisdiction pr see 
Right, if surrendered—Endorsement on the letter written by the judgment- 
debtor to the liquidator appointed by the Court, showing that the 
judgment-debtor's claim was admitted~Amount recovered by sale of 
Government Promissory Notes ; see Order, execution of 


=, if surrendered—-Use of the words “as creditor’ in the letter ~Sale - 


of Government Promissory Notes deposited by the judgmsnt-debtor as 


security against overdraft by the Receiver appointed by the Court for the 
bank ; see Order, execution of 


———- antecedent to the passing of Bengal Wakf Act, if doiehind: by the Act; 
see Wak property one u 
a= of suit—Mortgagee praying for sale of property—Prlor and subsequent 
mortgagees made parties to the suit ; see Mortgage ose one 
~——— to consolidate different and separate mortgage securities, when enforce- 
able ; ses Mortgage see ave 


Rights of parties to the suit, Law governing ; see Wak! property ..s 
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Rights of third party —Besngal Tenancy Act (VIII of 1885 B. C.), 
section 26F—~Rights of a third party, if can be adjudicated upon— 
Transferee, if can raise independent issues not contemplated by the 
section—Statements in the deed of transfer—Party bound by such 
statements. g 

Section 26F of the Bengal Tenancy Act does not contemplate that the 
rights of a third party should be adjudicated thereon. 

Section 26F requires certain matters to be proved and upon proof thereof 
the landlord is entitled to pre-emption. It is not open to the transferee 
to raise independent issues which are not contemplated by the section 
nor can he be allowed to say that the deed of transfer upon which the 
pre-emption Is claimed is not what it purports tobe. The party must 
be held bound by the statements in the deed itself. Jogendra Nath 
Chowdhury v. Sheikh Golam Samdani w ie 

Rival decree-holders~Right to compel decree-holder purohaker to deposit 
money In cash ; see Execution wee ase 

——— decree-holders, when can compel the decree-holder purchaser to deposit 
money in cash 5 see Execution oes oes 

Reversioner, if can contest the gift made by a Hindu widow ; see Hindu 
Law—Will woe 

Rules framed under section 101 sub-section (2) of the Bengal Village Self. 
Government Act, Rule 9 one vee 

Rules of the High Court on the Appellate Side, Chapter V, Rules 12 to 
14, if ousts the provision, of the Code of Civil Procedure ; see Execution, 
stay of oe see 

Sale, effect of sale—Puisne mortgages not offering to redeem prior mort- 
gagee ; see Mortgage suit aie eae 

by a Court executing one of the decrees of rival decreesholders and 
allowing set off for the whole amount~Such set off, when valid; see 
Execution toe vee 

Sanction—Indian Companies Act (VII of 1913), section 3—Exercise of 
High Court's Furisdiction—Certain principles to bs kept in view — 
Scheme under section 153-—Deposit¢ors and creditors who have obtained 
decraes—A class by themselves—Scheme already sanctioned, modifica- 
tion of—-Circumstances to be taken into consideration—Objection by 
judgment-dedtors under section 47 Civil Procedure Code—Executing 
Court, what toconsider, 

Where the High Court exercises jarisdiction under ssction 3 of the Com- 
panies Act n casas where the jurisdiction of the High Court is invoked 
under the provisions of the Companies Act, certain principles must be 
kept in view before sanction is acceded. They are as follows; — 

(a) The regularity of “the meeting of creditors directed by the Court to 
be held under section 1 §3(t) isa very important point for the Court to 
consider. This includes the question of service of the notice of- the 
meeting and questions relating to the conduct of the meeting. 

(b) Where the proposal of the Company is an arrangement within 





djfferent classes of creditors, separate meetings of each class must be ~ 
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Sanction —(Conid.). 
held and the question whether some creditors form a distinct class by 
themselves would be a very relevant question. 

Depoaitors and creditors who have obtained deoree3 form a distinct class 
by themselves and cannot be lumped together at the same meeting at 
which deposilors or creditors who have not obtained decrees take part, 

Where the compromise or arrangement proposed by the Company is with 
creditors and depositors only and the order of the Court is for holding a 
meeting of theirs, a depositor and creditor who has already obtained a 
decree cannot be summoned at the meeting and would not be included 
in the scheme when it comes up for approval of the Court, 

When a scheme already sanctioned comes up before the Court for being 
modified some of these facto-s may become important, although on the 
question as in what precise circumstances the Court would’ modify a 
acheme already sanctioned, there is divergence of opinion. 

Observation of Lort-Williams, J. in In re Mymensingh Loan Office Ltd. 
referred to, 


Where the matter comes up before an executing Court on ‘an objection by 


the debtor Company under section 47 of the Code of Civil Procedure 
‘different principles will apply. The executing Court has then to consider 
two questions, viz., (1) whether the execution is affected by the terms of 
the scheme as sanctioned by the Court exercising furisdiction under the 
Companies Act and (2) whether the order sanctioning the scheme was 
passed with jurisdiction, and subject to this it cannot go behind the 
sanctioned scheme and consider the question as to whether it ought to 
have been sanctioned in that form. l 
In the present case the proposal made by the Company was to arrange 
with its depositors, as well with those who had already obtained decrees, 
the preliminary order under section 133 was to convene a meeting of 
depositors who had obtained decrees as also those who had not, snch a 
meeting was held and the scheme accepted at the meeting and sanctioned 
by this Court included in its terms the former class : 
Held, that in these circumstances non-service of the notice of meeting held 
io pursuance of the order of this Court:under section 153 and that no 
separate mesting of the two classes of depositors was held-never affected 


the jurisdiction of this Court when it made the order under section 153 ` 


sanctioning the schems. Mahiganj Loan Oftice Ltd. v. Behari Lal 


Chaki see wa 
Scheme already sanctioned, modification of—-Circumstances to be taken Into 
consideration ; see Sanction sii te 


Second appeal-~High Court, if can interfere—Lower appellate Court taking 
into account the documents exhibited Lower appellate Court placing 
wrong construction on those documents ; see Debutter nee sis 

Selling minor for purposes of prostitution—Proof of an act of hiring between 
the accused and the various visitors to the girl necessary —No evidence of 


such arrangement—Some visitors paid some money to the accused ; see 


Penal Code, section 372 sas on 
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Shebait, office of, devolution of, under will—Disposition in favour of person’ 
who were to take respectively on the death, retirement or refusal to act, 
of shebaits appointed under the will, validity of ; see Will... See 

Statute, interpretation of— Rules ; see Land, acquisition of ae i 


Stay of execution—Separate applications, if to be made—Applicant not 


appearing in her individual capacity—Appeal by a person in two 


different capacities ; see Execution, stay of om tee 


Subrogation—Paying off of previous mortgages —Intention to keep alive the 
mortgages ; see Mortgage om en 

Suit, frame of—Suit on promissory note—Completed transaction prior to and 
independently of the promissory note ; see Limitation ase ous 

=a, tf barred—Notice, if condition pracedent—Civil Procedure Code 
(Act V of 1908), section 80—Suit for rene, of arrears of vent against 
receiver. 

-The omission of the receiver to pay rent not being an act purporting to 
have been done by him in his official capacity, no notice under section 80 
of the Code of Civil Procedure is necessary before a suit for recovery of 
arrears of rent and ceases with damages is brought against such receiver. 
Purna Chandra Sarkar v. Official Assignee, High Court, 
Calcutta oon sia 

=~, if barred by res judicata--Decision in previous suit between the same 


parties—Issue in two suits substantially the same—Negligence or gross ` 
negligence in the conduct of the previous suit—Bona fides, want of and - 


collusion ; see Res judicata sis ove 
~~~, if maintainable~—Decision of Government Official, competent and dily 
authorised, acted upon and in effective operation-Successor in office 
reversing that decision on reconsideration—-Such contrary decision 
inflicts wrong on the persoa complaining ; see Grant of pension 
~e, maintainability of—Government of India Act, 1919, section o6B, 
provisions of —Classification rules for Civil Service—Civil Servant, if 
can maintain an action in a Civil Court for breach of the rules — 
Secretary of State, the supreme authority—Duty of Government in 
dealing with Civil Servants. 

Section 96B of the Government of India Act in express terms states that 
office.is held during pleasure. 

Section 96B of the Goverment of India Act and the rules provide for the 
redress of grievance by administrative process and gives the supreme 
authority to the Secretary of State for India in Council over the Civil 
Service. 

So no remedy is available to a Civil Servant by means of a suit ina Court 
of law. 

The terms of section 96B of the Government of India Act, contain a 


statutory and solemn assurance that the tenure of office though at. 


pleasure will not be subject to capricious or arbitrary action but will be 


regulated by the rules. Supreme care should therefore be taken that’ 


this assqrance shoyld be carried out in the letter and in the spirit by the 
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Sait—(Goxi2.). 
Government. R. Venkata Raov. The Secretary of State for 
India in Council one ia 





, maintainability of—Provincial Small Cause Courts Act (IX of 1887), 
Schedules II Article 4—Suit for damages for cutting down and selling 
a mango tree as fusl—Such suit, if a suit of a Small Cause Court 
nature —Fudicial Oficer with Small Cause Court powers—Suitt, which 
might have been tried under the summary procedurs, tried in the 
ordinary way—Appeal, if lies. 

A mango tree, which has been cut down and sold as fuel, is not immoveable 
property and a suit for damages on the allegation that the defendant had 
cut down and misappropriated the tree does not come under article 4 of 
the and schedule of the Provincial Small Cause Courts Act. 

When a judicial officer invested with Small Cause Court jurisdiction tries a 
suit which he might have tried under the summary procedure, in the 
ordinary manner, the character of the suit is not thereby altered and his 
decree is not appealable. Tara Kumar Bhattacharjya v. Monglu 


Sheik eos a 
= right of—Mortgagee praying for sale of property —=Prior and subsequent 
mortgagees made parties to the suit ; see Mortgage aes one 


~~, when filed for the purpose of limitation—Application for leave to 
sue as Pauper refused—Payment of full court-fee on the plaint; see 
Limitation vee we 
~— , where to be instituted—~Suit to be instituted in the Court of the lowest 
grade under section 16 of the Code of Civil Procedure—Suit for decla- 
ration that the plaintiff’s marriage was dissolved by divorce given by 
her husband, the defendant, or in the alternative for a dissolution of 
the marriage on the ground of desertion, cruelty, and for injunction, the 
perties being Mahomedans ; see Jurisdiction tes om 
-——~ by a Mahomedan wife for a declaration that her marriage with the 
defendant was dissolved by divorce given by the latter or in the alter- 
native for a dissolution of the marriage on the ground of desertion, 
cruelty and for injunction, should be instituted in the Court of the 
lowest grade under section 16 of the Code of Civil Procedure ; see 
Jurisdiction ove 
— for accounts, if to be dismissed—Application for execution of přeliminary 
decree for accounts under O. 45 R. 15 (2) of the Code of Civil Pro- 
cedure——Sum due to decree-holder found to be in excess of sum on 
which court-fee pald—Faflure to pay balance of fee ; see Practice sue 
Suit for additional rent ~Rea judicata—~Finding as to genuineness of Kabu- 
Hat—Bengal Tenancy Act (VIL of 1885, as amended by Act IV of 1920), 
section 109 proviso—Withdrawal of proceeding under sections 105 and 
106, Bengal Tenancy Act, before the amendment of section 109— Suit 
instituted after amendment, 
The plaintiff instituted a svit in 1933 for recovery of additional rent for 
additional area in possession of the tenant. The plaintiff alleged that 
the predecessor of the defendants executed in 1806 a Kabullat in 
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PAGE. 
Sult— (Contd) : 
respect of the tenure, whereby he paid rent for an area of 67 Bighas 
odd. In the record-of-rights which was finally published in 1907 
the area in possession of. the tenants was found to be over 1800 
Bighas. g 

The predecessor of the plaintiff instituted proceedings under sections 105 
and 106 of the Bengal Tenancy Act after the record-of-rights of 1907 
but before February, 1929. There was no trial and the plaintiff’s suit 
was withdrawn. 

The plaintiff to prove his case relied upon the Kabuliat of 1806. This 
document was produced in a Title Suit of r1¢09, instituted by the 
defendants against ihe present plaintiff claiming that certain Mouzas 
appertained to the tenure. The Jandlord denied the allegation and in 
support of his case produced the said Kaballat to show that only two 
Mouzas were leased by the same. In that case the Courts accepted the 
Kabniiat as a genuine document and upon the strength of it dismissed 
the suit. 

The trial Court held the Kabuliat to be a genuine document and relying 
upon it gave the plaintiff a decree, The lower appellate Court reversed 
that decision and held inter alia that no rellance could be placed upon 
that document even if it be assumed to be genuine and the specification 
of area contained in the same must be an apparent mistake. The appel- 
late Court held further that the rent being fixed in perpetuity no case of 
enhancement could be made under the provisions of. sections 6 and 7 of 
the Bengal Tenancy Act : 

Held per M. C. Ghose, F., that though the finding in the Title Suit of 
1909 that the Kabuliat of 1806 was genuine might not be res judicata in 
the present suit, yet that finding was evidence of the highest value and 
as such ought to be considered in the present case, 


Per Mukherjea, F: The question of the genuineness of the document which 
was one of the items of evidence produced in the previous suit 
would not be said to be put in issue in that case at all which 
would make the finding conclusive for all time to come, between the 
parties to the suit. That finding did not operate as res judicata in the 
present case, . i : 

That the Kabuliat might not have been a lease in the completest 
sense of the word but it was an admission by the tenant as regards 
the area which was leased out as well as the instalments of rents payable 
by him. 


That there was no relevancy in the discussion of the Judge in the appellate 
Court on the question as to whether the rent was fixed in perpetuity or 
whether or not the tenure was one which wa3 In existence from the time 
of the permanent settlement. 


Per Curiam : ‘That the present suit was not a suit for enhancement of ren 
but a suit for additional rent for additional area under section 52 of the 
Bengal Tenancy Act. 
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Sult—(Conid.). 

That section 109 of the Bengal Tenancy Act, 1885, was no bar to the insti- 
tution of the present suit, 

The litigant could avail himself of the proviso to section 109 of 
the Bengal Tenancy Act as amended by Act IV of 1929 as he 
instituted the suit after amendment though the withdrawal of pro- 
ceeding under sections 105 and 106 of the said Act was effected 


before 1929. 
Per Mukherjea, ¥.: Suprabhat Chandra v. Bhupati Bhusan Mandal 
explained and distinguished. 


It was incumbent upon the plaintift to establish the original area for which 
rent was being paid by the tenant. Administrator-General of 


Bengal v. Sachindra Kumar Roy wes 
== for possession — Defendant put in possession under a voidable deed—No 

prayer for cancellation of the deed ; see Hibanama we 

~ in a Civil Court challenging the award, if maintainable ~Proceedings for 

arbitration—Non-member, a party—Award ; see Jurisdiction as 
«-—- relating to mortgage—Omission to implead a pulsne mortgagee, effect 

of ; see Mortgage suit vee ose 
~ relating to mortgage—Parties ; see Mortgage suit ous on 


an relating to mortgage—Prior mortgagee, if can be impleaded-Fuisne 
mortgagee offers to redeem the prior mortgage ; see Mortgage suit tee 

cmon relating to mortgage —Puisne mortgagee impleaded—Decree, form of; 
see Mortgage suit aan see 

Super tax—Jncome Tax Act (Xl of 1922), section 55—Family governed by 
Benares School=—= Partners of a firm—Undivided Hindu family—Eack 
partner living with his family—Family consisting of wife or wife and 
daughter. 

The parties in the present case were governed by Benares School of 
Hindu law. In or about 1912 the business of a firm known as Moolji 
Sicca & Co. was begun by Mooji and Purshottam (brothers who had 
separated) and Kalyanji (who was not related to either) and in no case 
ancestral funds employed for the purpose. Moolji had two sons, 
Kanji and Sewdas by his first wife. Kanfi had wife and daughter 
and Sewdas had wife only. Purshottam had wife, son and 
daughter. 

In 1919 Moolji made gifts of capital to each of his sons, who then separa. 
ted. In that year Kanji and Chaturbhnj (brother of Kalyanji) were 
taken into partnership. In 1930 Sewdas and Kalyanji’s brother Champai 
were taken into the firm on certain terms, The interest of Kan{l and of 
Sewdas was a gift from their father, and that of Chaturbhuja gift from 
his brother Kalyanji. In no case the individual partner threw his 
interest in the firm or his receipts therefrom into the common stock, 
that is, treated it as joint family property : 

Held, that so far as Moolji, Purshottam and Kalyanji wete conterneds 
they are each member of a Hindu undivided family, but the income from 
the firm was the separate and self-acquired property of the partner and 
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Super tax—(Contd.) 
not of the family. The income was the income of an individual and 
assessable to super tax as such .under section 55 of the Income Tax 
Act, 1922. 

That so far as Chatturbhoj, Kanji and Sewdas were concerned, the in- 
come was not the income of the family and to be assessed to super tax as 
such. The existence ofa wife or of a wife and daughter did not make 
the ancestral property joint. 

The phrase “Hindu undivided family’ is nsed in the Income Tax Act, 
1922, with reference not to one School only but to all Schools. It wasa 
mistake to begin by pasting over the wider phrase of Act the words 
Hindu co-parcenary. d 

In the eye of the Hindu law, ancestral property belongs, save in certain 
circumstances, to the family as distinct from the individual. 

A Hindu joint family does not necessarily consist of male members only, 
Kalyanji Vithaldas v. The Commissioner of Income Tax, 


Bengal va e 
Super tax—Surcharge——Companies’ reserves—Accumnlated profits—Undis- 
tributed profits ; see Income Tax eee eee 


Tax ~Professional—Liability to take out license—Bengal Municipal Act 
(XV of 1932), Sections 123 (1) (f ), 182, Sch. IV, Class 1.—-"Transact- 
ing business within the Municipality for profit?’—Transact, meaning 
of—Trade, meaning of—-Description not precise. 


One of the objects of the Baranagore Jute Factory Co. Ltd. (the respon- 
dent), according to the memorandum of association is to carry on the 
business of manufacturing jute within the Baranagore Municipality. 
The respondent buys raw jute in Calcutta and elsewhere, has it made into 
hessians, etc., at its mill at Baranagore, and sells the finished product 
in Calcutta, The work of manufacture carried on at Baranagore is an 
essential part of the business of the Company but that is controlled from 
Calcutta and the profit earnıng contract of the Company are entered in 
Calcuttas No exchange of goods for money takes place within the 
Baranagore Municipality. The Company’s business is confined to,manu- 
facture of jute at Baranagore. 


The question is whether the Baranagore Jute Factory Co. Ltd. is liable to 
pay the tax on trade, professions and calling imposed by the Municipal 
Commissioners of Baranagore under the provisions of section 123 (1) (P) 
of the Bengal Municipal Act, 1932. In this case the tax is demanded 
under class I of schedule IV of the Bengal Municipal Act, 1932, which 
runs as follows: Company transacting business within the Municipality 
for profit or as a benefit society. 


Under section 182 every person who exercises in the Municipality, either 
by himself or by an agent or representative, any of the professions, trades 
or callings specified in schedule ÍV of the Act, shall take out a half 
yearly license and pay the tak imposed under clause (f) of sub-section 
(1) of section 123. 


186 
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Tax—(Conid.) 

Held, that the Company does not come under class I of schedule IV of 
the Bengal Municipal Act, 193a, as the Company. cannot be sald to be 
" Company transacting business within the Municipality for profit.” 

Per Fack, ¥,: The word ‘transact? means “to do”, “to perform’’ ‘to 
manage’, “to conduct matters’ or “to manage affairs’ and does not 
necessarily connote two parties. 

A “Company transacting business within the Municipality » is only Hable 
if it can be said to be exercising a trade, profession or calling within the 
Manicipality. In the present case it is not exercising a profession or 
calling inthe ordinary sense of those terms. The Company is not 
exercising a trade as there i& no exchange of goods for money within 
the Municipality and its business there is confined to the manufac- 
ture of jute, It cannot be said to be carrying on trade within the 
Municipality though it carries on business for profit there. 

Per Patterson, F.: The Company does not “transact business for profit’ 
at Baranagore bat in Calcutta as the work of manufacture carried on at 
Baranagore was controlled from Calcutta and the profit-earning con- 
tracts of the Company were entered into in Calcutta. 

Held (per Curiam) that the Company is not required to take out license 
under class « of schedule IV of the Bengal Municipal Act, 1932. 

Per Fack, F.: Class 1 of schedule IV of the Bengal Municipal Act, 1932 
specifies in one class all trades carried on by Companies just as class 2 of 
the schedule specifies in one class all wholesale trades. 


Held, per Patterson ¥.1 The expression Company transacting business 
within the Municipality for profit” is not sufficiently precise to saddle 
the Company with lability, as it does not specify any particular trade, 
profession or calling, as contemplated by sections 123(1) (f) and 182 of 
the Bengal Municipal Act, 1932. 


Schedule IV purports to give a list of taxable trades, professions and 

callings (or rather, of persons carrying on such trades) and is divided 
- into four classes, Classes, 2, 3 and 4 fulfil the requirements of sections 
123 and 183. 

The expression “ transacting business for profit”? is an expression which 
may be applied to almost any kind of trade, profession or calling, and 
it does not amount to a specification of a trade, profession or calling. 
The fact that class 1 relates only to Companies makes no difference and 
schedule IV cannot be utilized for the purpose of making Companies 
liable in cases where private individuals would not be Hable. 


Per Curiam t That the Company is not liable to tax under the provisions 

of section 182 of the Bengal Municipal Act, 1932, The Municipal 

Commissioners of Baranagore v. The Baranagore Jute 
Factory Ltd. a 197 

Tenancies of homestead land in Bengal created before the paea of the 

Transfer of Property Act are not transferable except by custom ; see 
Homestead land vse ane 353 
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Tenancy, if continues to ba same after resumption—Particular Mouza 
recorded after resumption proceedings as a personal property of a shebait 
= Record-of-rights ; see Debutter aoe nA 

Tenant, if ha holds land openly and adversely tothe landlord as a rent-fee 
tenura—Record of rights recorded the land as Hable to pay rent— 
No evidence as to the origin of the tenure—Landlord not aware of the 
assertion of a rent-free tenure by the tenant—No evidence to show that 
the landlord was aware of this land or that he ever made any claim for 
rent ; see Presumption sen was 

= to establish by satisfactory evidence that the tenure he holds is 
rent-free, when the landlord has shown that the land is within revenue 


paying estate ; see Presumption si eee 
Tenure, if rent-free--Long pessession without payment of rent; see 
Presumption ite wee 


Time, when ruas—Application for leave, to sue as pauper refused—Payment 
of full court-fee on the plaint—Suit, when filad for the purpose of limi- 
tation ; see Limitation one ooo 

Title, by limitation—Revocation of deed of dedication to private Idol by 
members of the family—Possession by member of family for statatory 
period after revocation jointly with Shebait ; see Private Idol aii 


Transfer—Ssttlement under Indian Succession Act (X of 1865)—Transfer 
by unregistered instrument of interest under settlement —Future rents 
and profits—Transferee trustee for Company in course of formation—~ 
Ratification by Company after iucorporation—Estoppel — Presidency 
Towns Insolvency Act (Ill of 1909) section 52 (1)a—Indian Trusts Act 
(ll of 1882) section 5—~Indian Registration Act (XVI of 1908) sections 
5117 (1), 49—~Transfer of Property Act (IV of 1882), section 54 paras. 
2and 3. 


In 1919, one Maung Chit Maung, entitled toa right or interest under a 
deed of settlement made by his father, transferred it by registered deed 
to one Moolla, On 22nd December, 1920, by an unregistered docu- 
ment purporting to be articles of agreement between Moolla, his mother 
Mariam Bee Bee and one Mahomed Ali Modan as Trustee for the plain- 
tiff Company (not yet registered) Moolla agreed to sell to the Company 
inter alia the interest under the settlement of Maung Chit Maung, The 
plaintiff Company, after its incorporation on the arst of January, 1921, 
by a resolution ratified and adopted the agreement. No further tranfer 
was at any time executed by Moolla to the Company and no registered 
document at any time came into existence to carry out the contract of 
sale contained in the agreement, 

Moolla was adjudicated an insolventon the 7th of May, 1927, and the 
plaintiff Company was ordered to be wound up compulsorily on the atst 
of June, 1927, and the question now was whether the interest in the 
settlement had passed to the plaintiff Company. The Divisional Bench 
of the High Court held that the interest of Maung Chit Maung was an 
Interest in immoveable property which could be transferred only by a 


t 
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Transter—(Conid.). 
registered document, and reiyIng on Arif v. Jadunath Majumdar dis- 
missed the suit. 

The appellant contended (1) that whilea right in respect of future rents 
might be immoveable where the owner of the right was himself: entitled 
vis-a-vis the tenants to collect and enjoy the profits of the land, by rese 
son of the intervention of trustees, it became merely a right to receive 
from the trustees a sum of money out of the income of the property (a) 
that by a declaration of trust at the time of sale, Moolla had made him- 
self a trustee and therefore under section s2{1) (a) of the Presidency 
Towns Insolvency Act the Interest in the settlement never vested in the 
Official Assignee (3) that by reason of the fact that a previous appeal to 
His Majesty in Council in the matter of the same settlement, had been 
resisted in the name of the Official Assignee, though at the expense of 
the plaintiff Company, the Official Assignee was estopped from denying 
that the interest had vested in the plaintiff Company. 

Held, (t) Upon construction of the terms of the deed of settlement, the 
interest of Maung Chit Maung, and in so far as the interest in the in- 
come was concerned his interest in future rents and profit, were immove- 
able property within the meaning of section 54 of the Transfer of Pro- 
perty Act and section 17 (1) (a) of the Registration Act. 

(2) That the intervention of trustees made no difference to the application 
of the provisions of section 54. 

(3) That apart from the fact that there was no evidence of declaration 
of trust by the transferor under section 8 of the Indian Trust Act UI of 
188a), the interest in the settlpment could not form the subject matter 
ofa trust and even if it could have, by reason of section 54 of the Trans- 

fer of Property Act a contract for the sale of immoveable property did 
not of itself create any interest in or charge on such property and a 
non-testamentary document creating a trust required to be signed by 
the author of the trust or trustee and registered under section 5 of the 
Indian Trust Act. 

(4) That the mere fact that in the previous appeal, the Official Assignea was 
on record, though the expenses were paid by the plaintiff Company, did 


not estop him from denying now that the.interest of Maung Chit Maung ` 


had vested in the plaintiff Company. M. E. Molla Sons Limited v. 
The Official Assignee of the High Court of Judicature at Ran- 





goon. sse S 
of part of leasehold property, if entitles the lessor to have a right 
of re-entry ; see Lease ose s 


Transfer of Property Act, Sec. 41, applicability of—Making no einar 
into title such as a prudent purchaser would make or avoiding prosecu- 
ting such an enquiry—Principle applicable in such a case; see Equit- 
able estoppel oss s 

nin eeann wns ny SOC, 41, requisites of ; see Equitable estoppel ... 

enema ee memean aeaaaee Sec, 54, applicability of—Intervention of trustee; 


see Transfer ose s 
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Transfer of Property Act, Sec. 54.and Indian Registration Act, Sea.17(1) 
(a)—Transfer of interest under a deed of Settlement—Interest in future 
rents and profits—-Transferea trustee for Company in course of formation 
—Ratification by company after incorporation ; see Transfer „s. eae 

—— ie == meme, Sec, 107, if governs darputni lease ; see Girbi- 
dar i tne 

Trial of offences punishable under sections 395 and 399 I. P. C.—Further 
charge of conspiracy to commit those offences—Judge acquitting the 
accused of the main charges agresing with the verdict of the assessora ~- 
Judge then convicted the accused of an offence punishable under section 
395 read with section 120B without giving any reason for such convic- 
tion ; see Conviction, if bad tee oon 

— Judge, finding of, when can be interfered with—Finding as regards cree 
dibility of oral evidence ; see Practice sae on 

Trustee Liability of Good faith—Provident Funds Act (XIX of 1925), 
Sec. 7~Indian Succession Act XXXIX of 1925), Sec. 381. 

Section 381 of the Indian Succession Act, 1925, has no application to 
the case where the subject matter of the suit is not under the law a debt. 

Payments made in contravention of the Provident Funds Act, 1925, are by 
no means protected under all circumstances and the definition of good 
falth in the General Clauses Act, 1897 does not entitle a trustee or the 
holder of a fund to pay any body and every body without proper enquiry. 

The depositor was one Mr. Iyer, husband of the lady named Kaunammal 
and a Telegraph Inspector, in the employ of the Assam Bengal Railway 
at Chittagong. The plaintiff respondent was also an employee of that 
Railway. Iyer was indebted to the plaintiff to the extent of Rs. 6200 
and promised to pay this sum out of his provident fund money in deposit 
with the Assam Bengal Railway Company, the appellant or more 
accurately in the Provident Fund Institution established in connection 
with the Railway. lyer died in March, 1931. The widow of Iyer 
obtained a succession certificate on an exparte application in the Court 
of the District Judge of Trichinopoly. 

On the 19th January,:1932, the plaintiff made an application to the District 
Judge at Chittagong praying for a succession certificate In respect of the 
Iyer’s Provident Fund money. This application was refused on the 3tat 
March, 1932. 

On the 21st January, 1932, the Chief Auditor of the appellant, the second 
defendant in the present suit, wrote a letter to the plaintiff to this effect : 
« I beg to advise you that in respect of the Provident Fund money of the 
late S. V. L. Iyer, which is in deposit in this Railway there have appeared 
several claimants.......... The wife of the deceased has also produced 
a succession certificate granted by the District Judge, Trichinopoly, asa 
token of her claim ta the Provident Fund money of her deceased husband. 
I am holding the money in trust for the person who in a Court of law 
and in the presence of the rest of all the claimants will be able to prove 
his title to the same. I would therefore request you to bring a suit at 
once in order toarrive ata final settlement. Ifng claim 1s established 
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Trustee—(Contd.) 
within a reasonable time, action will be taken to dispose of the property 
in such manner as the law of the land will demand. ” 

On the 4rd April, 1932, the plaintiff's pleader wrote a letter to the Chicf 
Auditor of the Assam Bengal Railway in which a warning was given that 
the decision of the District Judge rejecting plaintiff's application for 
succession certificate was not final and that an appeal would soon be filed 
against the order, as also that a suit was about to be instituted in confor- 
mity with the invitation of the Railway Company’s letter of the 21st 
January, 1932. 

On the 7th April, 1932, the appellant wrote to the plaintiff that they had 
no power to withhold the payment of the Provident Fund money of the 
late Mr. Iyer to his widow in accordance with the succession certificate 
and the order of the District Judge, Chittagong obtained by her. On 
the same day a sum of Rs. 400 was paid out to the widow. 

On the 8th April, 1932, the present suit was instituted against the widow, 
as defendant 1st party, and the Railway Company as defendant and 
party, praying fora declaration that he was the surviving nominee of a 
certain portion of the Provident Fund money standing to the credit of 

yer in the Provident Fund account. 

On the asth April, 1932, the appellant paid over to lyer's widow Rs. 6000 ; 
on which date the summons in the present suit was served upon and 
received by the Railway Company.’ 

By the 2nd May, 1932, a total sum of Rs. 6970 had been paid to the 
widow. 

The present plaintif duly appealed against the order of the District Judge, 
Chittagong, refusing his application for succession certificate. This 
appeal was decreed by the High Court and the case was sent back with 
the instruction that the “application for certificate if it is otherwise in 
order, should be granted.” In pursuance of this order the District Judge 
on the 9th August, 1934, issued a certificate to the present plaintiff. 

In the meantime the present suit had pursued its course. The Court of first’ 
instance gave the plaintiff a decree for a sum of Rs. 6200 which was in 
deposit with the second party defendant and declared that the first party 
defendant was not entitled to the same, The appeal by the Railway 
Company against this decree was dismissed, the lower appellate Court 
holding that the Railway Company in making the payment to the first 
party defendant did not actin good faith. On second appeal by the 
Railway Company : 

Held, that section 381 of the Indian Succession Act, 1925 had no applica- 
tion to the case, as the subject matter of the snit was nota debt under 
the law, as also the Railway Company did not make any payment in 
respect of a debt or security. The real position of the Railway Company, 
or more accurately of the Railway Company’s Provident Fund Institution, 
was that {t was in a sense a trustee of this fund on behalf of the person or 
persons ultimately entitled to participate in it. 

That what the Railway Company did was wrong. 
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Trustee —(Conid.), 

That the question whether the Railway Company acted in good faith or 
not was a question of fact and was concluded by a finding of the first 
appellate Court. 

That in the circumstances of the case the Court of appeal below was right 
in holding that the Railway Company did aot act in good faith, and the 
Company could not be afforded the protection given by section 7 of the 
Provident Funds Act, 1925. Assam Bengal Railway Company 





Limited, Chittagong v. Atal Chandra Sen a s 
‘women, intervention of, if affects the applicability of section 54 of the Trans- 
fer of Property Act; see Transfer se wae 

— of the fund—Depositor in the employ of the Railway Company, 
indebted to the plalntiff—Provident fund money ; see Trustee sig 
~——— or holder of a fund, if can pay without proper enquiry —Good faith — 
General Clauses Act ; see Trustee aia a 


Uncorroborated evidence, acceptance of —Charge to jury ~-Want of caution 
in a charge to jury, effect of ; see Misdirection 

Undertaking by the Court of Wards to hold the income “of the Hate 
decreed, if acceptable to the appellate Court as security for application for 
stay of exection ; see Execution, stay of aes 

Vakalatnama not signed by the appellant ; see Appeal, if setae ave 

Wakf cases—Functions of Kazi correspond to the priacipal Civil Court of 
original jurisdiction ; see Jurisdiction dé 

Wakt property—Bengal Wakf Act (XLII of 1934 B. C.) operation of— 
Right antecedent to the passing of the Act—Bengal Wakf Act, 
sections 70 and 71, if retrospectivs—Section 83, Clause (b), if applic- 
able— Any other person” in section 71, if includes a Mutwilli, 

The law which exists at the date when an action is commenced must 
decide the rights of the parties to the suit unless the Legislature express- 
es a clear intention to the contrary. 

Section 83 of the Bengal Wakf Act simply embodies this well-known rule 
of construction and exempts all suits, evea if they are commenced after 
the Act, provided they are in respect of rights which accrued before the 
Act. 

The present suit, being in respect of a right or for enforcement of an obli- 
gation which was antecedent to the passing of the Bengal Wakf Act, is 
saved from the-operation of the Act under’ section 83, Clause (b) of the 
said Act. 

The right to intervene and to carry on the litigation given to the Commis- 
sioner. of Wakfs under section 71 is a substantive right and not a mere 
matter of procedure. As such sections 70 and 71 of the Bengal Wakf 
Act are not retrospective in operation, 

Dubitante: Whether the words “any other person’ as used in section 71 
of the Bengal Wakf Act are wide enough to include a Mutwalli. 
The Commiseioner of Wakfs, Bengal 7. Umme Salima ia 

Will—Construction —Intention of testator not to create a state of inheritance 
as defined by the ordinary lam —Appointment of Shebait~ Disposition 
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Will—(Conid.) 
in favour of persons who were to taks respectively onthe death, retire- 
ment or refusal to act, of Shebaits appointed under the Will— 
Validity of. 
‘The testator, who was a Hindu governed by the Dayabhaga School of 
Hindu law, appointed, by his Will, his two sons Kartick and Ram as 
executors : 
Oa the question of construction of the Will: 
Held, (1) The provisions of Clanse 11 of the Will, in so far as it relates to 
the holding of the office of Shebait after the respective deaths of Kartick 
and Ram, constitute an invalid attempt to lay down a line of succession 
which is not permissible under the Hindu law : 
(2) Asa matter of construction of Clause 11, it is not possible to find a 
separable gift in favour of the persons who were to take respectively on 
the death, retirement or refusal to act of Kartick and Ram, ‘inasmuch as 
the testator combines the whole series of changes in the succession in 
one sentence, “ upon the death, retirement or refusal to act of any of 
them {Kartick or Ram) or any of the future shebaits '', to which observa- 
tion additional force is given by the terms of the declaration of the 
testator’s intention in the latter part of the clause, which also covers the 
whole series of changes in the succsssion 1 
(3) On the deaths of Kartick and Ram respectively, the succession to the 
offica of Shebait and the income of the estate must be according to the 
ordinary Hindu law of succession. Ganesh Chunder Dhur v. Lal 
Behary Dhur : on tes 428 
——, construction of—Office of Shebait—Intention of testator not to create 
a state of inheritance not defined by the ordinary law ; see Will a 428 
~~, execution of Circumstances militating against the genuineness of the 
Will, such as unnatural character of disposition, non-production of Will 
in 22 years, non-citing of the Will and failare to mention the Will, on a 
critical occasion ; see Hindu Law—Will ese ove 309 
ne, genuineness of Unnatural character of dispositiona—Non-production of 
Will for very many years, though there were occasions when it could 
have been produced—Non-citing of the Will in the Will made by the 
devisee—Failure to mention the Will on a critical occasion being incap- 
able of explanation ; see Hindu Law—Will nee 309 
~, if valid ~Draft submitted to Court of Wards for approval Consent 
granted—Subsequent revocation of consent by Court of Wards. if valid ; 
see Court of Wards eee aes 490 
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NOTES OF CASES. 


Shriram Surajmal v. Shriram Jhunjhunwala. 


Civil Procedure Code, O. VILI, 1. 5—Defendants not putting in 
written statement, effect of. 


Plaintiff became entitled under two different awards to the 
right, title and interest of defendant No.6 in the firm of Shriram 
Joharmal at Calcutta, and to the interest of defendants Nos. 7, 8 
and g in the Bombay branch of the said firm. He then filed a 
suit against defendants Nog. t to ga to recover a. sum- of 
Rs. 142705-12-0 due from them to the said firm. To this suit he 
made defendants Nos. 6, 7, 8 and g as formal parties who did not 
file any written statement nor appear at the hearing of the suit. 
The trial Court passed a decree as prayed for only against 
defendant Ne. 2 and transposed defendants Nos. 7, 8 and gas 
plaintiffs Nos, 2, 3 and 4. 


The point for decision was inter alia if failure of the defendants 
to put in a written statement was to be taken as their having 
admitted the allegations in the plaint, 

Held (ger Beumont, C. J. and Rangnekar, J.) that under 
provisions of Order VIII, rule 5 of the Code of Civil Procedure, 
1998 every allegation in the plaint, if not denied specifically, or 
by necessary implication, or stated to be not admitted in the 
pleading of the defendant shall be taker to be admitted except 
as against a person under disability. This rule applies with equal 
effect to cases where defendant has put in a pleading and where 
he has not put in a pleading. 

Rose & Co, v. Scriven and others, (1) not followed, 


B. R 


(1) (19:6) L L. R. 43 Calc. 1001. 


1936. 
oyaa 


I. L, R. 60 Bom, 788 


. 
‘ 
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Nouroji Ardeshir Cooper v. The Official Assignee, Bombay. 


1936. Presidency-towns Insolvency Act, Section 8 (2}—Order refusing 
fo review an order passed by a judge exercising insolvency 
furisdiction—~Appeal, if Hes. 

An appeal was brought by the creditors of an insolvent against 
the order of a Judge dismissing the application for review of an 
order passed by a judge exercising insolvency jurisdiction. This 
order of the Judge sitting in insolvency did not come either under 
Order 43, rule 1, of the Code of Civil Procedure, 1908, nor was 
a judgment under clause 15 of the Letters Patent of the Bombay 
High Court, 


The question for decision was ifan appeal could lie under the 
provisions of Section 8 (2) of the Presidency-towns Insolvency Act, 
1909, from an order made by a Judge ona review of an order 
passed by a Judge exercising insolvency jurisdiction. 

Held (Per Beumont, C, J. and Rangnekar, J.) that an appeal lies 
under the provisions of Section 8 (2) of the Presidency-towns Insol- 
vencyAct, 1909, from an order made by a Judge ona review of an 
order passed by a Judge exercising insolvency jurisdiction. The 
section does uot import that an order made by a Judge sitting in 
insolvency is appealable only when the conditions that would make 
an Order passed by a Judge in the exercise of his criginal civil 
jurisdiction appealable are satisfied. 


P. Abdul Gaffor v, The Official Assignee (1) and ‘Arjuna Ayer v, 
Official Assignee, Rangoon, (2) dissented from. 


ww 
L L, R, 60 Bom 732 


B. R. j 
(1) (3925) l. L. R. 3 Ran 605. (2) (1928) I. L. R. 6 Ran, 363. 
Brijmohan Lal v. Hazari Lal. 
. 
1935, Right to drain sewage water—Ifa continuous easement—Easements 
LL. R. 58 All, 6a. Act, sections 5 and I3. 


The parties to this litigation were joint owners of a certain 
house property which was subsequently partitioned, one portion 
being allotted tothe plaintiffs, and the other to the defendants. 
There was a drain in the defendants’ portion through which the rain 
and sewage water used to flow from the plaintiffs’ portion on to a 
municipal drain. After partition the defendants objected to plain- 
tifs ‘using the drain. Thereupon the plaintiffs filed a suit for 
injunction against the defendants restraining them from interfering 
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with the plaintiffs’ right to drain off the rain water and sewage from 
their house through this drain, Inthe second appeal injunction 
was granted only so far as the rain water was concerned and refused 
with regard to sewage because the right to drain sewage water was 
not considered a continuous easement within the meaning of 
sections 5 and 13 of the Easements Act. The case came up for 
hearing before the Full Bench, 

The question for decision was if right to drain sewage water on 
to a servient tenement was a continuous easement within the mean- 
ing of sections 5 and 13 of the Easements Act. 

Held (ger Thom, Niamat-ullah and Bennet JJ.) that the right 
to drain sewage water on to a servient tenement is a continuous 
easement within the meaning of sections 5 and 13 of the Easements 
Act. The ‘act of man’ mentioned in the definitions of a continuous 
easement and a discontinuous easement in section 5 has reference 
to act which has to be done on. the servient tenement. The 
sewage water comes into existence by act of man done on the 
dominant tenement and the question of easement or no easement 
does not arise solong it flows on the dominant tenement; it is 
only when the water enters the defendants’ drain that the exercise 
of easement begins, but thereafter there is no act of man and -the 
water flows along the defendants drain by force of gravity, unless 
the drain has been obstructed. 

B. R. 


k 


e 


CONFERENCE OF THE BENGAL CIVIL SERVICE (JUDICIAL) 
. ‘ASSOCIATION. i 

We have perused with great interest the presidential address 
delivered by Mr. Rasbehari Mookerjse at the conference of the 
members of the avove association held on 27th December, 1936. 
The Conference was the first of its kind and in these days of self- 
determination it is-but proper that the members of an important 
branch of the public services like the judiciary should organise them- 
sdlyes into a body and voice forth their grievances and aspirations 
and suggest means and ways for the amelioration of the condi- 
tions of their service. The learned President has correctly outlined 
the various important problems which are confronting the judi- 
cial service and has expressed his views on them, so far as mattérs 
go, rather impartially. We quite appreciate the difficulties under 
which our judicial officers Lave to do their duties quitely and faith- 
fully beyond the general public gaze and without any expectation 
of applauses from the popular galleries. The general ethical tone 
of the work outturned by the judiciary is quite sound and the only 
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dissonant element therein proceeds from the existing conditions of 
the ministerial officers, which, the learned President hopes, will 
disappear with the improvement of the educational standard of 
those officers, We cannot however share his optimism in the matter. 
So long as the semi-judicial functions entrusted to the ministerial 
officers are not taken away from them,—and this is not possible 
unless the present number of judicial officers is multiplied several 
times—the existing vices of the ministerial departments are bound 
to continue. Having regard to the extremely high rate of court- 
fees now levied any revision of the scale of salaries of the judicial 
officers or their ministerial officers is unthinkable. Justice has 
already become so very costly that all attempts for further puri- 
fication of the Court atmosphere through remunerative allurements 
will recoil on themselves and spell disaster. One most pleasing 
feature of the address is the expression of solicitude for a cordial 
relation between the Bench and the Bar, but the means suggested 
for attaining it is perhaps not the last say on the matter, Weaning ` 
away of the members of the Bench from the nursery of the legal 
profession early in life, before the experience of men and things 
has sufficiently matured or the “loyalty” to the law bas become 
sufficiently confirmed, is mainly responsible for the lack of that 
understanding between the two sections of the legal profession, 
that is indispensably necessary for maintaining a feeling of absolute 
cordiality between them, The learned President has at ons 
place observed that “if the lawyer keeps his frufesstonahsm and 
the judicial officer his departmentaiism within legitimate bounds”, 
a friendly relation betw2en the Bar and the Bench can easily be 
maintained. This may partly be true, but the fact remains that in 
a great majority of cases, the first disturbance to the even balance 
of friendliness proceeds from the judiciary. Elevation on the Bench 
carries with it a superiority complex, which, wedded to power, 
opulence and officiousness, remains a permanent menace to the 
serenity of the atmospheric couditions of the legal world and may 
break out in serious tempests any moment. The most admirable 
part of the address is where an exhortation has been made for 
mojerating the greed for emoluments and salaries and the 
generous sentiments expressed in that connection would have very 
much captivated the public imagination had they not been counter- 
balanced by putting forward of a claim for reserved seats in higher 
spheres which experiments in the past proved absolutely untenable. 


‘The Calcutta ‘Law Journal 
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NOTES OF’ CASES. 


Emperor v. Asghar. 


All the evidence for the ETORKIN: not taken==Commitmeni by 

Magistrate— Jj legal. 

An accused charged under section 302 of the Indian Penal Code 
was committed under section 347 of the Criminal Procedure Code to 
the Court of Sessions by a Magistrate after recording the evidence 
of only -four out of seventeen witnesses named in the charge sheet 
submitted to him by the Police. The Sessions Judge referred the 
matter to the High Court with the recommendation that the 
commitment was bad in law. On account of the important question 
of law involved in the case the matter was referred to a Full 
Bench. E 

The question for determination was whether section 347 of the 
Code of Criminal Procedure empowers a Magistrate to commit an 
accused ‘at any stage’ of enquiry to the Court of Sessions without 
following the provisions of Chapter XVIII of the same Code. 

Held (per Sulaiman, C. J, Harries and Bajpai, JJ.) that a 
Magistrate, who under Chapter XVIII of the Criminal “Procedure 
Code is enquiring into a case triable by the Court of Sessions or 
High Court, and to whom, before the prosecution evidence is‘closed, 
it appears that the case is one which ought to be tried by the Court 
of Sessions or High Court, is not empowered under section 347 of 
the Criminal Procedure Code (subject to the production of defence 
witflesses under section 212) to commit the accused for such trial 
without completing the rest of the prosecution evidence, He is 
bound to record the rest of the evidence for the prosecution under 
section 208 of the Criminal Procedure Code and then commit. 

Section 347 of the Criminal Procedure Code is controlled by the 
provisions contained in Chapter XVIII of the Code. “The section 
says that the Magistrate shall commit the accused “under the 
provisions hereinbefore contained” and the reference is to the 
provisions contained in Chapter XVIII. š 

In all fairness to the accused the entire prosecution evidenċe 

sioy'l b; lel ia th: Mogistrate’s Court under, section 208 of the 





1935. 
—— 
I. L. R. 58 All 671, 
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Criminal Procedure Code to enable the accused -to give in, imme- 
diately after the charge is framed against -bim ~under~section 210 of 
the Criminal Procedure’Code, a complete list of witnesses as he is 
required undér section 211 of the Code, It could not haye been 
the intentioniof legislature in ‘enacting section 347 tò empower the 
- oMagistrate-to-override ‘and -dispense with the-obligation -of following 
Chapter XVIII, some provisions of Which are obviously intended 
and rightly intended for the benefit of the accused person, 
B. R. - 





EA i Antu Ral 9. Ramkinkar Ral. a 
-0 w.. Legal representative of a deceased appellant, ‘dispute as to Order 
r LR Be All, 734. |” _ deciding one aš “the legal representative— Subsequent suit between 
“same” persons regarding succession to thè deceased person— 
= ` Reg judicata. 
“>> Each of the parties to this suit claimed the properties’ of one 
“Gopar, Rai deceased as being his nearest heir. The plaintif con. 
`tended`that as between’ the parties who was the nearer heir to the 
deceased was rès judicata and the defendant was therefore estopped 
“frómi setting up that claim “now, For ‘during the pendency of an 
appeal, the appellant Gopinath Roy died, and the Subordinate 
` Jadge of Gazipur, after examining the evidence adduced before him, 
' bubstituted under Order XX1I, Rule 5 of Civil Procedure Code the 
father of the present plaintiff disallowing the claim of this defendant 
to the position of the appeuant as i bang the, nearest heir of the 
“ décéased. B i 
$ Thè paint’ for’ decision” was ifa decision under Order XXII, 
Rule 5 of the Code of Civil Procedure, could operate as res judicata 
‘ina “subsequent suit between the same parties regarding succession 
to the property of the déceased. 
Held (fer Harries and Rachhpal Singh, JJ.) that a decision 
passed under Order XXII, Rule's, of the Code of Civil Procgdure 
“ofa, dispute aa to which of ` ‘several persons is the heir and legal 
“representative of a “deceased “appellant cannot operate as res judicata 
ina subsequent suit’ betwéen thé same partisi regarding succession 
_ to the ‘Property of ‘the deceased person ‘as the issue involved in the 
“liter c case, is very differént from the issue involved in the summary 
"proceeding held under Order XXU, Rule 5 of the Civil Procedure 
` Code 
“ "Raj Bakadur y. Narain Prasad (7) dissented from, `, 
B., R, 
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The following Act,of the Indian Legislature received the assent 
of the Gcvernor-Genéral on the 27th October, 1936, 


_, ACT No. XIX OF 1936, * 
(Indian Legislature.) 


An Act further to amend the General Clauses Act, 1897, 
~ for a certain purpose, 

WHEREAS it is expedient further to amend the General Clauses 
Act, 1897, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 

1. This Act may be called the General Clauses (Amendment) 
Act, 1536. : 

_ 2, After section 6 of the General Clauses Act, 1397, the follow- 
ing section shall be inserted, namely :— 
.- “6A. Where any Act of the Governor General in Council or 


‘ 
Regulation made after the commencement of this Act repeals any 


enactment by which the text of any Act of the Governor General 
in Council or Regulation was amended by the express omission, 
insertion or substitution of any matter, then, unlessa different 
intention appears, the repeal shall not affect the continuance of 
any such amendment made by the enactment so repealed.'and in 
operation at the time of such repeal. ” 


Notes :—This Act amends section 6 of the General Clauses 
Act, 1897, in order to remove any doubt asto the effect of the 
repeal of an amending Act which has made textual alterations in 
a previous Act. It gives effect to the view that an amending Act of 


‘this nature is spent once it has secured the inclusion in the text of 


the parent Act, of the changes it was intended to bring about and 
that the repeal of the amending Act thereafter does not affect the 
continuance of the amendments made by it. It has not, however, 
hitherto been the practice to repeal such Acts after their work is 
accomplished and the statute-book is encumbered with much matter 
which could profitably be removed but which it was undesirable to 
remove as long as any doubt concerning the effect of such removal 
could be entertained. The present Act enables a large number of 
Acts which were confined to making textual amendments in previ- 
ous Acts to be repealed. DS 
* Calcutta Gazette, dated roth Decemb:r 1936, Part V p. 43. 
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The following Act of the Indian Legislature received the assent 
of the Governor General on the 27th October, 1936. 


. ACT No. XXI. OF 1936, * 
(Indian Legislature.) 
An Act further to amend the Code of Civil Procedure, 7908, 
Jor certain purposes. 
WHEREAS itis expedient further to amend the Code of Civil 
Procedure, 1908, for the purposes hereinafter appearing ; It is 
hereby enacted as follows :— 


1. This Act may be called the Code of Civil Procedure 


‘(Amendment) Act, 1936." 


2. To section sr of the Code of Civil Procedure, age (herein- 


‘after referred to as the stid Code), the following proviso shall be 


added, namely :— 


“ Provided that where the decree is for the payment of money 
execution by detention in prison shall not be ordered unless, after 


` giving the judgment-debtor an opportunity of showing cause why 


he should not be committed to prison, the Court, for reasons 
recorded in writing, is satisfied — : 


(a) that the judgment-debtor, with the object or effect of 
obstructing or delaying the execution of the decree,— 

(i) is likely to abscond or leave the local limits of the jurisdic- 
tion of the Court, or 


(if) has, after the institution of the suit in which the decree was 
passed, dishonestly transferred, concealed, or removed any part of 
his property, or committed any other aet of bad faith in relation to 
his property ; or 

(4) that the judgment-debtor has, or has had since the date of 
the decree, the means to pay the amount of the decree or some 
substantial part thereof and refuses or neglects or has refused or 
neglected to pay the same, or 


(c) that the decree is fora sum for which the judgment-debtor 
was bound in a fiduciary capacity to account. 


Explanation.—In the calculation of the means of the judgment- 


_debtor for the purposes of clause (4), there shall be left out of 


account any property which, by or under any law or custom having 


‘the force of law for the time being in force, is exempt from attach- 


ment in execution of the decree. ” 
* Calcutta Gazatte, dated ‘7th Dece nbar, 1936. Part V p. 163. 


V of 1908. 


V of 1908, 
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3. In sub-rule (z) of rule 37 of Order XXI in the First 
Schedule to the said Code, for the word “may” the word “shall” 
- shall be substituted, and to the sub-rule the following proviso shall 
be added, namely :— 


“Provided that such notice skall not be necessary if the Court 
is satisfied, by affidavit, or otherwise, that, with the object or effect 
of delaying the execution of the decree, the judgment-debtor is 


likely to abscond or leave the Iccal limits of the jurisdiction of the 
Court. ” 


4, For rule 40 of Order XXI in the First Schedule to the said 
Code together with any alterations therein or additions thereto 
made under section 122 of the said Code the following rule shall be 
substituted, namely :— 

“40. (T) When a judgment-debtor appears before the Court in 
Obedience to a notice issued under rule 37, or is brought before 
the Court after being arrested in execution of a decree for the pay- 
ment of money, the Court shall proceed to hear the decree-holder 
and take all such evidence as may be produced by him in support 
of his application for execution, and shall then give the jucgment- 
debtor an opportunity of showing cause why he should not be 
committed to the civil prison. 


(2) Pending the conclusion of the inquiry under sub-rule (7) the 
Court may, in its discretion, order the judgment-debtor to be 
detained in the custody of an officer of the Court or release him on 
his furnishing security to the satisfaction of the Court for his 
appearance when required. 


(3) Upon the conclusion of the inquiry under sub-rule (r) the 
Court may, subject to the provisions of section 51 and to the other 
provisions of this Code, make an order for the detention of the 
jidgment-debtor in the civil prison and shall in that event cause 
him to be arrested if he is not already under arrest ; 

Provided that in order to give the judgment-debtor an opportu- 
nity of satisfying the decree, the Court may, before making the 
order of detention, leave the jadgment-debtor in the custody of an 
officer of the Court for a specified period not exceeding fifteen days 
or release him on bis furnishing security to the satisfaction of the 
Court for his appearance at the expiration of the specified period if 
the decree be not sooner satisfied. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 


on 


Amendment of rule 
47, Order XXI in 
the First Schedule, 
Act V of 1908. 
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(5) When the Court does not make an order of detention under 
sub-rule (3), it shall disallow the appheatien and, ifthe judgment- 
debtor is under arrest, direct his release. ” 


Notes :—This Act is the outcome of the récommendations of 
the Royal Commission on Labour in India to the effect that-in ‘the 
case of industrial workers in receipt of wages less than Rs. 100 a 
month, arrest and imprisonment- for debt should be abolished 
except where the debtor has been proved to be both able and 
unwilling to pay. The Act amends section 51 and Rules 37 and 
40 of Order XXI of the Code of Civil Procedure, 1908, so as to 
protect honest debtors of. all classes and not of the industrial 
worker class only, from detention in a civil ptison and to confine 
such detention to debtors proved to be recalcitrant or fraudulent. 
It provides inter alia that no order for execution by detention in 
prison shall be issued u nless the debtor has been given opportunity 
of showing cause why he should not be committed to prison, and 
the Court is satisfied for reasons to be recorded in writing that 
(i) the debtor is likely to leave the local limits of the jurisdiction 
of the Court or has after the institution of the suit fraudulently 
dispose of his property and (ii) that he is able to pay the amount 
of the decree. otherwise than from protected assets. 


The Caleutta: Law Journal, 
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THE FEDERAL COURT OF INDIA AS A 
CONSULTATIVE BODY. 


(By Mr. D. C. Gupta, M. A, B. L., Barvister-at-law.) 
I 


The Parliament at Westminister with the changes inthe franchise, 
outlook of life of people and above all, owing to ever-increasing 
struggles of the individual citizens has undergone change in the 
character of its legislativ: work. The representatives of the 
people have no longer to fight against Tudor despotism or Stuart 
absolutism ; they are now concerned about the adjustment of 
mutual rights and conflicting interests of the people. No longer 
do we hear in the floor of the Houses of Puarliament’the revibration 
of the sentiments of a John Hampden or a Cromwell for the rights 
of the people against their monarchs, , The modern English 
legislation is not so much concerned about rights and privileges 
of the people as about the social and corporate weifire of the 
populace. Rights of the people in England have been placed 
since the bloodless revolution of 1688 ona strong foundation 
and so the energy of ths legislature has been .concentrated on the 
social use of legislation. i 

But it is not always that an average citizan knows all about 
his rights and extent thereof, Still less has he a chance of know- 
ing the scope of his rights and the extent of his duties as a citizen 
when a modern Parliamenta-y bill comprises in some cases more 
than hundred clauses and an aggregate of 200 sub-sections and 
provisos. Even his lawyer friend cannot always usefully come 
to his succour to clarify the mysterious complexities of a highly 
technical place of legislation, This difficulty of a citizan is 
experienced Specially in connexion with the laws conferring new 
powers on public authorities, ofs a vis citizens (1). 


(1) See J. H. Morgan’s Introduction to Public Authorities and Legal, 
Liability by G. Robinson. 
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As stated above, the aim of the modern legislation is service 
and not right,—social use and not individual right, but very 
often there are conflicts between the two for it is contended by 
many jurists that overz2alous administrative authorities encroach 
on private rights through many a legal subterfuge. The learned 
author of New Despotism (1) tried to draw. the attention of publid 
and government against this unwarranted invasion, - 

Thus we see, it will greatly enure to the benefit of citizens if 
“in the’case of social legislation like” “Unemployment Benefits & 

Insurance Acts, a private individual can know the extent of his 
rights,—how far the Parliament has given him new rights, or 
curtailed those he had been so long, enjoying. 

But in the British constitution there is no statutory provision 
whereby an English citizən can secure the authoritative inter- 
pretation of an administrative legislation by the High Coutt in the 
form of answers to hypothetical cases (2). No doubt such a proce- 
dure will not only help the individual citiz2n but also the executive. 
The executive by this procedure will be able to acquaint itself 
with the ‘validity of an Act ora piece of proposed legislation with- 
out much cost and public notoriety. ` 
š 1I . 

American jurists are not in favour of the judiciary having the 
power of giving advisory opinions in hypothetical cases, ~ In the 
constitution of the U.S. A. there is no provision to empower 
the Federal Supreme Court to give advisory opinions. The Courts 
of States’ too will refuse such opinions, In U.S. A., only the 
State Courts of Massachussetts, New Hampshire, Florida and 
Colorado can give such: opinions to the executive when so 
required. Art, iii S. 2 (i) of the Constitution of U.S A. provides 
for the exercise of the judicial power “to all cases in law and equity 
arising under this constitution.” This judicial power cannot be 
exercised by the Courts until a "case” arises and-a matter becomes 
a ‘case? when submitted to the Court by a partly. In other 
words, only whenan actual dispute arises that ‘the judicial power 
of the Courts can be invoked. It has been held that the New- 


` 


(1) New Despotism, by Lord Howart, Lord Chief Justice of Engl and, :A 
Committee kaown as Committee on Ministers’ Powers were set up to ‘investigate 
the charges of unauthorized legislation “by bureaucracy but the Committee 
found that there has been no such encroachment of the powers of the Parlia- 
ment by the Civil Service. : 

, (2) The implication of 5. 4 of the Judicial Committee Act is discussed in the 
third part of this Article. : 
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Zealand Supreme Court also has not the constitutional powers to 
answer hypothetical questions put to it by the Government (1). 

‘As regards the Australian constitution, Dr. Kerr observes 
that there seems no reason why Federal Judges should not be 
invited (but not required) by the executive to give purely advisory 
opinions but “the Commonwealth Legislature cannot clothe such 
opinions with the status of zes juditaéa in the event of the matter 
subsequently arising infer partes in the ordinary course of litiga- 
tion.” But the Australian High Court fed that if the executive: 
or legislature ` desire to obtain from the Court “not merely an opi- 
nion but an authoritative declaration, of am -itis a judicial func-, 
tion that they desire. the Court to exercise.” But such a fonction, 
the Court held, it is not competent to decide by any of the provi, 
sions of the Constitution Act(2). S, 76 of the Australian Constitution 
Act empowers the Commonwealth Parliament to confer original 
jurisdiction on the High Court in any matter, enumerating 4 heads 
of the said matter. The majority of the judge’ refused to hold in 
the case of Zn Re: Judiciary Act (1g21) 26. L. R. that the 
word “matter” in S. 76 merely means a legal proceeding and “that 
the Parliament might at its discretion create of invent a legal pro- 
ceeding in which this Court might’ be calléd upon to interpret 
the Constitution by declaration at large” The Court held that 
there can be no “matter”? within the meaning- of S. 76 unless there 
is some immediate duty or liability to be established which requires 
substantive determination by the Court. In other words, the 
word “the matter” both in SS. 75 & 76 refer to -a violation or 
alleged violation of “some positive law to which the parties are 
alike subject and which therefore governs their relations and con” 
stitute the measure of their respective rights and duties.”(3) 

The reason of the aversion of the American constitutionalists 
to any statutory provision of advisory opinions of Judges is their 
well-known attachment to the Montesquieuan doctrine of separa- 
tion of powers. Any semblance of alliance——not to speak of 
actual alliance,—between the executive and judiciary is to them 
a violation of the elementary principles of administration of justice, 
But there is another way by which private persons can get them- 


(1) Wellington Harbour Ferries v. Wellington Harbour Board 29 N. Z. 
L. R, 729. ER ‘ 

(2) In Re: Judiciary Act (1921) 29 C. L. R. 257, per Knox C. J, G. 
Duffy, « Powers, Rich, Starke J], (Higgios dissenting) ; Bruce v. Common- 
weallh Trade Marks Label Assen, 4 C. L. R. 1569: ; 

(3) State of South Australia v. State of Victoria, 12 C. L, R. 667. = o 
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selves acquainted with the actual law. Thus, in New York, Florida 
and Wisconsin, a private person can “apply to the Court to find 
out what the law is on some point or points without going to the 
expensiva process ofa law suit. The Courts are empowered to 
make declaratory judgments as they are called;(1).” ~ 


Ill 


Unlike the Constitutions of U. S, A., Australia and New Zea- 
land, we have in the Constitutions of the Dominion of Canada, 
and the Judicial Committee of the Privy Council and in the 
Government of India Act 1935, Constitutional provisions authori- 
sing the Supreme Court and the provincial High Courts, the 
Judicial Committee and the Federal Court of India respectively, 
to give advisory opinions on any question referred to those bodies 
by governmental authorities, 


In Canada, the Governors of the provinces can obtain the 
opinion of the local High Courts on any matter referred to them. 
An appeal from these opinions could only be made to the Privy 
Council but in 1922 tha Dominion Government passed an Act 
whereby app2als from the replies of the provincial High Courts 
can be brought to the Supreme Court of the Dominion. As 
regards the Federal executive, it has on many an occasion availed 
itself of the services of the Canadian Supreme Court in the matter 
obtaining advisory opinions on a bill. But of course the advisory 
opinions of the judges in response to the references of the executive 
are not binding on the latter. Nay, even in a subsequent concrete 
case the opinions of the judges may substantially differ from their 
previous opinions given to the executive. And again, it must not 
be thought that the opinions of the Supreme Court of Canada 
on a particular point is irrevocably binding on the High Courts 
of the provinces (2). 


This question was discussed thoroughly in Attorney-General 
of Ontario v, Attorney-General of Canada known as the Supreme” 
Court References Case (1912 A. C. 571). In this case, in discuss- 
_ing the scope of S, 91 of the British North America Act, their 
Lordships observed : “All depends upon whether such a power 
(a power to place upon the Supreme Court the duty of answering 


(1) E.S Sunda, The Federal Court of India, 


(2) In Re: Supreme Court References (1910) 4. C. S, C. R. 596, 550 
and 592. T 
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questions of law or fact when put by the Governor-in-Council) 
is repugnant to the B, N, A. Act” and their Lordships discussed 
in detail about the comparative merits and demerits of this 
procedure. One special feature of this type of the statutory power 
of the Canadian Court is that if any interests likely to be affected 
by the decision is not represented by any counsel, the Court may 
request any counsel to argue the case and the reasonable expenses 
incurred will be paid by the Minister of Finance out of any money 
appropriated by the Parliament. 

The Judicial Committee of the Privy Council, by S. 4 of the 
Judicial Committee Act, may be required by the Crown to give 
answers to “any such other matters whatsoever as His Majesty 
shall think fit.” Under this statutory power,—and the power is 
wide—desputes of miscellaneous character ( some non-judicial ) 
have been referred to the Judicial Committee, e. g, a dispute 
about an award by a provincial Governor when the award was not 
a judicial act as could be questioned on appeal to a higher Court 
but could only be brought before the Judicial Committee under 
Section 4 of the 1833 Act (Zn Re: Nawab of Surat, 1824. 9 Moo. 
88); a dispute between two colonial bishops ( Re: Bishop of 
Natal, 1864, 3 Moo. P. C. 116); a dsipute between the 
Legislative Council and Legislative Assembly of Queensland; a 
question about the validity of certain orders-in-Council about 
Jersey (Zn the matter of State of Jersey, 1853, 8 S. T. 285; a 
notable feature of this case is that the question involved being 
one not only of law but also of policy was referred by the Crown 
to a mixed committee of the Privy Council composed of members 
of the Judicial Committee as well as of the Government) ; a dispute 
between the Legislative Council of Southern Rhodesia and 
the British South Africa Co. (Re: Southern Rhodesia 1919, A. C. 
21x); a dispute about the personnel of the commission to fix 
the boundary between Northern and Southern Ireland in accor- 
dance with Art. 12 of the Anglo-Irish Agreement of rgar; 
a question about the boundary between Canada and Newfound- 
land (Za the matter of Labrador Peninsula, 1¢27 T. S. R. 289). 
The latest case to be referred to the Judicial Committee concerned 
an interesting point of International Law...whether an unsuccess- 
ful raid to commit piracy makes it piracy Jure gentium. The 
Judicial Committee held that the act of violence need not be 
consummated to make it piracy in International Law (Ja Re « Piracy 
jure gentium 1934). Inter-imperial treaties in which British 
Dominions are parties may also be referred to the Judicial 
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Committee under this heading for the municipal courts are not the 
proper forum for adjudication of these matters (1). 


The Crown when requiring the advice ona point may refer 
the matier to the Judicial Committee of the Privy Council or to 
the general committee of the Privy Council. In the’ former case, 
the Judicial Committee c's judicially and will not take into 
consideration matters of policy; but in the latter, the general 
committee of the Privy: Council may advise the sovereign 
in its executive authority. Jn° Re: the States of Jersey 
(1853) 9“ Moo. discussed above is a case falling in the second 
category (2). 

The conduct of a jucge ‘ora complaint by or against him may 
be investigated by the Judicial Committee upon reference by 
the Crown and we sze that in the Government of India Act the 
charge of “incapacity of body or mind” of a judge of the Federal 
Court of India should be investigated (‘‘provea”) by the Judicial 
Committee and it is only upon the report of the Judicial committee 
that a Federal judge of India may be romoved. 


The basic principle underlying this power of reference of .the 
Crown is that like the proyisions for appeals to the Judicial Com- 
mittee the statutory provision for reference to that body is meant 
to secure justice for the Crown is the source and fountain of all 
justice and it is the duty of the Crown to see that in all proper 
occasions justice is done (3). 


In the new Constitution of India, the Government of India Act 
1935 Section 213 reads: "(x) If at any time, it appears to the 
Governor-General that a question of law has arisen or is likely 
to arise which is of such a nature and of such public importance 
that it is expedient to obtain the opinion of the Federal Court 
upon it, he may in his discretion refer the question to that Court 
for consideration andthe Court may, after such hearing-as they 
think fit, report to the Governor General thereon: . ' 


- (2) No report shall be made under this section, save in 
accordance with the concurrence of a majority of judges present 
at the héaring of the case, but nothing in this sub-section shall be 


(1) The Imperial Conference of 1926 has provided for an Imperial Tribunal 
for settlement of disputes between the parts of the British Commonwealth of 
Nations. 

- (2) Bentwich, The Practice of the Privy Conneil ; Stafford and Wheeler, 
Privy Council Practice. = 7 -$ 

. a) Ibid, . 2 Oe 


' 
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deemed to prevent a judge who does not concur from délivering a 
dissenting opinion.” : ~ f 
>- The aforesaid provision is’ in consonance with the recommen: 
dations of the Joint Parliamentary Committee .which proposed 
to confer on the Federal Court of India “a jurjsdication similar 
to that possessed by the Privy Council under section 4 of the Judicial 
Committee Act” for this jurisdiction “may often prove of great 
utility.” The White Paper recommended that the Federal Court 
of India should have, on the analogy of the Judicial Committee, 
powers to give opinion on any “justiciable matter” referred ta 
that body by the Governor General ( The White Paper of Decem: 
ber, 1931, para 64). Theterm “justiciable matter” is difficult to 
define and the Permanent Gourt of International Justice has yet, 
to give a clear-cut and juristic definition of this term and it is 
well’ known that the Optional Clause for Compulsory Arbitration 
of justiciable disputes is not: experiencing, a smooth . working 
owing to many and yaried reservations by the signatory powers. 
The Joint Parliamentary Committee deleted the word “justiciable” 
and substituted in its place “any matter of law” and in the Act 
the yore used are “a question of law. . . arisen or is likely 
to arise.” 

By analysing the aforesaid provisions in the Government of 
India Act we see that— f 
_ (a) only the question qf law can be referred to the Federal 
Court for opinion bat the Crown can refer the questions of fact 
ag ‘well to the Judicial Committee under section A o the Jucicial 
Committee Act, 1833. ` z S 

(b) Only in important matters this power of reference may 
be used. And of course, the Governor General cannot be com: 
pelled by a party to refer a question to the Federal Court for its 
opinion ; itis the prerogative of the Governor-General to decide 
which questions are of public importance and whether their import- 
ance warrants resorting to the statutory power of reference to the 
Federal Court, ` j 

(c) The proper procedure to be adopted in deciding a question 
( oflaw ) referred to the Federal Court is to be determined by 
that Court. ` 

(a) The report on the point referred would be based on 
the opinion of the majority of the judges. But a dissenting 
judge may, if he likes, deliver a separate dissenting opinion......a 
practice differing from that-of the Privy Council but similar to that 
adopted by the Internationat Court of Justice. a 
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(e) The proceedings will be conducted in open Court. 

(f) The Governor-General is not bound to accept or act 
according tothe advice tendered by the majority of the judges. 
He may not take any action either onthe majority or minority 
recommendation. 


IV 


In conclusion; we may summarise the merits and demerits of 
this procedure. 

The main objection to this method is that it prejudges an 
issue not actually arisen and itis quite possible, as stated above, 
that the decision in an actual case may differ, to the dismay of 
the public, from the opinion of the judges givan pišviouily ona 
hypothetical issue. 

Secondly, the utility of this procedure diminishes if the execu- 
tive is not obliged to act in accordance with the opinion given 
by the Court. Thirdly, this procedure leads to be the danger 
of propounding general propositions. A case is decided on its 
own facts and a decision is the binding authority forthe facts 
on which it is based. Moreover, this method may easily lead to 
the danger of a tribunal declaring a “Common Rule” binding not 
only on the actual parties of a case but on all parties basing their 
claim on same or sinulir rights (1). This indirect adjudication may 
lead to misapprehension and distrust of the judiciary. 

Fourthly, the power of reference is, in most cases, vague and 
wide (see the judgment of the majority of judges in Ke: the 
Judiciary Act (1921) 29 C. L. R. 257. 

On the other hand, this method has the meiit of enlightening 
the public on the proper scope of their rights and duties ona 
particular matter. The fact thata citizan may avail himself of 
this judicial procedure without incurring heavy expenses and 
may know his legal position in no time adds to the merits of this 
device. It is a characteristic of the modern administration of 
justice that there should be a hierarchy of courts and the litigants - 
are required to move from one court to another till the highest 
tribunal is reached and the late Lord Justice Scrutton had more 
than once condemned this system whereby the parties to a suit 
are required to spend extensive amounts to get the final and 
authoritative judgment of the highest court of the land. The 
advisory jurisdiction of a court enables a party to get the opinion 


(1) See Australian Boot Trade Employees Federation v. Whybrow (1910) 
uC, L.R gui. 
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of the supreme tribunal without resorting to any intermediate 
stepping stones and incurring consequent heavy expenses. 


. But the benefit of this legal procedure cannot always be avail- 

ed of by the public for, in Canada, England (the Privy Council) 
and India it is the executive which has the sole right to refer a 
Matter to the judiciary. The scope of reference in the Govern- 
ment of India Act 1935 is more limited than that in the Canadian 
Constitution and the Judicial Committee Act 1833, for only 
questions of law can be referred to the Federal Court of India. 
S. 207 (2) of the Government of India Act empowers the Federal 
Court to return any case coming fiom a State High Court if the 
supply of further facts be found necessary. It is submitted that 
if the Federal Court would have been hkewise empowered to 
give opinions on questions of facts as well as of law, it would 
have greatly facilitated the interpretation of Instruments of Acces- 
sion whereby slates will enter into the federation. The treaty 
rights of the Indian Princes incorporated in Instruments of Acces- 
sion are not based on law only. The novelty of the Indian Cons- 
titution and its colourful federal framework,—a new experiment 
in the art of constitution-making,—may rightly demand an all-round 
and comprehensive interpretation. When the Supreme Court of 
Canada and the provincial High Courts cf the Dominion of Canada 
and the Judicial Committee of the Privy'Council have been em- 
powered to give opinions on questions of law and facts, there is 
no reason for the denial of the same to the Federal Court of India. 


NOTES OF CASES. 
e 
Bombay Baroda & Central India Railway v. Dwarka Nath. 
Contributory negligence—Dry grass on raiiway land close fo the 
raiis—Grass set on fire from running engint-—Duty of the 
Railway Company. 


Dry grass about two feet high, within a railway fencing caught 
fire either Cue to sparks from a running engine or live cinders 
falling from the ashpan of tke engine. The fire spread beyond 
the fencing to the standing grass belonging to the plaintiff and 
ultimately burnt his hay stacks and several trees. The plaintiff 
sued the railway company for damiges, It was not alleged that 


Ign 


1935. 
alll 
I, L. R. 58 All 771. 
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the construction or working of the engine wasin any way defec- 
tive or improper. 

The points for decision were whether there was a duty of the 
railway company to cut the grass within the fencing and whether 
the plaintiff was guilty of contributory negligence. 

Held (per Sulaiman, C. J., and Bennet, J.) that the damages 
which has been caused to the plaintiff was not caused so much by 
fire being set to the grass on the railway track as by circumstance 
that it spread on to the plaintiffs own grass farm and then reached 
his;hay stacks. If the plaintiff had taken sufficient precaution to 
maintain a fire line or even had he cut the grass fromthe railway 
fencing first, no damage would have been caused to him at all. 
The plaintiff was therefore guilty of contributory negligence and as 
such he could not recover damages from the railway company. 

On the point whether there was a duty of the railway company 
to cut grass within the fencing, žełd— 

(Per Bennet J.) that section 13 of the Railways Act,- which 
provides for certain precautions to bb taken by a railway company 
makes no mention of any duty to cut any grass growing within 
the fencing cf railway lines. There being no statutory duty on 
the railway company to cut the grass, the non-cutting thereof is 
not an actionable wrong. 

(Per Sulaimain, C. J.) that the enumeration of precautions in 
Section 13 is not in any way exhaustive. Though there is no 
statutory duty on a Railway Company to cut all grass from the 
railway track, it may bea reasonable precaution which a railway 
company should take ; and failure to take due care and caution to 
prevent injury would amount to actionable negligence. Negligence 
being at last a mixed question of law and fact, each case must 
depend on its own circumstances, and it is for the Court to 
decide on the evidence before it whether there has been negligence 
to such an extent as to make the company liable. ° 
B. Re 
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NOTES OF CASES. 


Gajram Singh v. Kalyan Mal. 


Indian Contract Ad, Sections 60 and 61—Appropriation of 
payments, os 


A mortgage deed had been executed by a manager of a joint b L-R. s8 All. 791. 

Hindu family for Rs. 15,000. A sum of Rs. 12,469-12-9 was 
paid to the mortgagee without any specification that the amount 
or any part of it was being paid or received towards that portion 
of the mortgage debt which may be for or without legal necessity. 
When the present suit was instituted by the mortgagee for the 
realisation of the remainder due, the mortgagor took up the 
position that no part of the mortgage debt had been borrowed for 
a legal or family necessity. l 


The question referred to the Full Bench for decision consists 
of two parts : ~ 


(a) Where there has been a payment by a debtor to a 
creditor and no appropriation has been proved either by the 
debtor or the creditor, is it open to the creditor to appropriate 
the amount or any part of it towards the payment of any debt 
and at any time even during the pendency of the litigation concern- 
ing the payment ? R 


(b) Whether it is open to ʻa mortgagee of joint family pro- 
perty, under a mortgage deed executed by the manager of the 
joint family, when a portion of the mortgage debt was not raised 
for legal necessity, to appropriate during the pendency of the 
suit payments made by the mortgagor, towards the discharge. 
of such portion of the debt as was not raised for legal necessity, 
when no appropriation was made either by the mortgagor or the 
mortgages till the date of the suit ? 


Held (Per Sulaiman, C. J., Bennet ani Iqbal Ahmad, J7.) 
that where there has been a payment bya debtor to a creditor 
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and no apportionment has been made either by the debtor o» 
the creditor, it is open to the creditor to appropriate the amounts 
or any part of it towards fhe payment of ary debt and at any 
time even during the pendency of the litigation concerning the» 
payment, until the judgment is pronounced by the trial Court 
but not thereafter. If the creditor has not chosen to make 
any appropriation before the decree of the first Court has been» 
passed, the provisions of Section 61 of the Contract Act come 
into operation, and it is the duty of the Court to direct apportion- 
ment in accordance with that section. 


Sections 60 and 61-of the Contract Act cannot in terms 
apply to a single debt, but the principle underlying the sections 
has been applied as between the principal and interest of a 
single debt and may be applied where the -debt consists of 
two definite and specified portions, standing on different footings, 
and it is possible to treat the two portions of debt as distinct 
debts. Inthe case of a mortgage of joint family property made 
by the manager, for a debt of which a part only is for legal 
necessity, if at the time of mortgage, or at least at the time 
when ‘payment is made, it is definitely known that the debt 
consists of two portions, one of which is binding on the family 
and the projerty and the other only on the manager personally, 
the debtor making a payment can specify to which portion the 
payment is to be credited, and in the absence of any specification 
by the debtor the creditor can appropriate the payment towards 
one or the other portion, But where it is not clearly known 
and ascertained that the debt consists of two such definite and 
specified portions, and especically where the mortgagee regards 
and maintains the entire debt as being one debt binding on the 
whole famjly it is impossible for him to appropriate the payment 
towards an unknown and unspecified portion of the debt, In 
such cases no question of appropriation in its strict sense arises, 
and the payment must of necessity go towards the discharge of- 
the whole debt treated as one single debt, and to be distributed 
rateably between the two portions as found by the Court, 

B. R. 
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Criminal Rulings of the Allahabad High Court, 1904-34, 
in two volumes published by Allahabad Law Journal Press. 1936. 
Price not stated. 

These two volumes contain a reprint of all the judgments of the 
Allahabad High Court on criminal law previously reported in the 
Allahabad Law Journal between the years, 1904 and 1934. Tke 
publication is evidently intended for the lawyers who exclusively 
practise on the Criminal Side of our Courts. It is a great boon to 
them as it will dispense with the necessity of their purchasing all 
the back volumes of the above Journal, the price of which is con- 
siderably great as compared with the price of these two volumes, 
We admire the spirit of sacrifice that the authorities of the 
Allahabad Law Journal have shown in order to confer a distinct 
benefit on a particular section of the legal practitioners 
and venture to think that the same will also universally 
be appreciated. For facility of reference to the cases as 
reported in the original volumes, the volume and page numbers of 
the cases have been shown, on the top of each page. The cross- 
references of the cases as appearing in the authorised reports of the 
Incian Law Report Series have also been given. Every possible 
care has been taken to make these volumes generally useful. 
Towards the end of the second volume will be found a complete 
and well arranged index of the topics covered by the reported cases, 
contained in the book. The volumes have been neatly printed and 
beautifully bound in cloth. 


The Indian Companies Act, 1913 (as amended by Act XXII 
of 1926) by Susil Chandra Sen, published by the Book Company 
Limited, College Square, Calcutta, 1937. Price Rs. 3-8. 


It is with no small pleasure that we are introducing to the legal 
and the commercial worlds this handbook giving the text of the 
Indian Companies Act of 1913, as it now stands after the amend- 
ment of 1936, with short notes on the portions amended and a 
synopsis of the changes introduced by the Amending Act of 1936. 
Though the book ostensibly is nothing more thana copy of the 
bare Act, still its utility to the legal world, nay even to the general 
public, is immensely great. Mr. Sen is mainly responsible for the 
introduction of the new amendments and their incorporation in the 
body of the Act by himself is a guarantee for a correct execution of 
the work. Besides, no body can be expected to possess a better 
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knowledge of the object and effect of the changes than Mr. Sen 
himself, and therefore it is not possible to get a more infallible guide 
to the interpretation of the new amendments than his own notes. 
The publishers’ part of the duty also has been neatly done and the 
book has been given a decent get-up and that is no negligible ele- 
ment in the attraction for such a publication. In spite of its manifold 
utility we cannot omit noticing one defect in the book. No general 
index of the subject matter has been attached to it. The great 
haste with which the bdok was published might furnish an excuse 
for this omission, but the defect remains all the same, and we hope 
it will be removed in the next edition. In the absence of the Index, 
the readers will do well to utilise the contents asa substitute 
for it. 


The Bengal Agricultaral Debtors Act (Act VII of 1936, 
B. C.), by Kumud Nath Bhaumik, published by the Eastern Law 
House, Calcutta, Price Rs, 1-4 annas. 


It is difficult for a lawyer interested in the administration of law 
in this province to turn to tbis piece of legislation without a sigh of 
disappointment. It was undoubtedly undertaken in the noblest of 
spirits to afford relief to the agriculturist-debtors, but our law- 
makers in their z:al for alleviating rural indebtedness have produced 
an enactment, which it will not be inappropriate to characterise as 
a negation of all law. We only gape in wonder to think how a 
Habu-Gabu piece of legislation could at all be thought of in „this 
century with all its advanced ideas of jurisprudence. The Actis 
now seriously engaging the attention of all lawyers and itis in the 
fitness of things that Mr. Bhaumik has brought out this handy 
volume giving the full text of the enactment together with the 
Rules framed by the Local Governmént under section 55 of the Act 
for carrying out its purposes, The learned author has acted dis- 
creetly in incorporating in his book the report of the Select 
Committee, although reference to the same may not always be 
permissible in construing the provisions of the Act. The sections 
have been interspersed with short notes and commentaries wbich will 
invariably be found useful. The learned author seems to have fully 
grasped the effects of the law and has given’an account of them in 
his Preface, which the readers will do well to consult, 
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DB. DWARKA NATH MITTER, M.A., ý L. 
FAREWELL ADDRESS. 


Tributes by the Members of Bar Association. 


Dr. D, N. Mitter who sat on the Bench for the last time as a 
judge of the High Court on Friday, the 26th of February last was 
given a farewell address by the members of the Bar Associa- 
tion, 

The address which was printed inrich parchment paper with 
gold tassels was enclosed ina silver casket which had on the front 
side representations of the High Court and the University Buil- 
dings on two panels, one on each side, with a photograph of Dr. 
Dwarka Nath Mitter in the middle, and was surmounted by an 
emblem of Justice in gold holding a sword in one hand and scales 
in the other. 

The function took place in the court room of the Chief Justice 
which was attended by 17 judges and a large number of members 
of the legal profession. 

The Chief Justice addressing Mr. Justice Mitter said that 
nearly 11 years ago he was appointed onthe Bench and to-day 
he was sitting for the last time. To his high office he brought 
ripe experience, great learning anda pleasant disposition which 
endeared him to his colleagues on the Bench and to the members 
of the Bar. He now laid aside bis robes with respect and affection 
of them all. Ifafter to-morrow he ever cast a longing lingering 
look behind he would only see his work well-done and appreciated 
by everyone. On behalf of the Judges fhe Chief Justice wished 
Mr. Justice Mitter many years of full life and great happiness. They 
all wished him well, 

Replying Mr. Justice Mitter thanked the Chief Justice for the 
kind words which he bad wished him. He was glad to learn that 
his work in the High Court had been appreciated in such a 
manner that he had the good opinion of his colleagues which 
was of no small value. He had nothing but the most cordial 
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relation with the Chief Justice and other judges and in taking leave 
of them he felt great scrrow. _ 

Mr. N. K. Basu, President of the Bar Association, read 
the address and handed up the casket. The address was as 
follows :— : 

To 

Tar HON’BLE 
MR. JUSTICE DWARKA NATH MITTER, M.A" D.L, 


One of His Majesty's Judges in the High Court of 
Judicature at Fort William in Bengal. 


My Lord, 


In bidding you farewell today, we, the members of the Bar 
Association, desire to express our deep sense of loss at your 
approaching retirement from the Bench. 


For nearly forty years you have been connected with this 
Court, and it is no exaggeration to say that throughout your career, 
whether at the Bar or onthe Bench, you bave won all hearts by 
your charming personality and singular urbanity of manner. You 
have been a model of patience and courtesy. We pay you no 
idle compliment when we say that you leave behind only regrets 
and no resentments. i 

Yours has indeed been a record of which we are justly proud, 

You were the President of this Association when you were called 
to the high office wbich you have adorned so long, and in taking 
leave of you, we rejoice to think that you have fully maintained 
the best traditions of the Court and cf the great profession to 
which you belong. . 

You have been a God-fearing judge. Animated by the highest 
ideals and imbued with a lofty sense of duty, you bave served 
the cause of administration of justice with unsparing devotion. 
In your judgments you have lefta record of abiding value, testify- 
ing as much to your great learning and grasp of principles as to 
your scrupulous fairness and ever-present anxiety to deal evenly 
between man and man, we 

Arduous and exacting as have been your duties in the 
Court, you have ungrudgingly given your time and energies 
to many an institution outside. As an Ordinary Fellow of 
Calcutta University and as Dean of its Faculty of Law. for 
successive years, you have rendered services of conspicuous value 
to your Alma Mater. 
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May Providence vouchsafe to you many more years of health 
and strength to continue your work in the service of the 
Motherland, 


Assuring you once again of our profound esteem and regard, 


We have the honour to be, 
My Lord, 
Your most obedient servants, 
MEMBERS OF THE BAR ASSOCIATION, 


HIGH COURT, THROUGH 
CALCUTTA. NARENDRA KUMAR BASU, 
The 26th February, 1937. President, 


In the absence of the Advocate-General, Mr. H. D. Bose on 
behalf of the English Bar associated himself with the tributes 
paid to Mr. Justice Mitter. He said, “By his courtesy, devotion to 
his arduous duty, his independence and his desire to deal even- 
handed and impartial justice, he had endeared himself to all 
the branches of the profession and also to the litigant public.” 


On behalf of the Attorneys, Mr. J. N. Basu joined in expressing 
their regret at having to part with Mr. Justice Mitter after so 
many years of his connexion with tbis court. He. wished him 
long life and happy enjoyment of the leisure which he was now 
earning and expressed the hope that with his retirement Mr, 
Justice Mitter would not forget the many institutions that received 
encouragement and inspiration from him. 


Mr. Justice Mitter made the following reply : . 

“I am deeply touched by the address with which you have 
honoured me for which you have my sincerest thanks, On the 
22nd November 1926, a little more than ten years ago when I 
took my seat on tW¢é Bench for the first time I said in reply to 
the congratulations from the Bər that while functioning as a 
Judge of this Court I shail try as far es lies in me to attain the 
high ideal of the judge who is anxious not only to do justice 
but to make people feel and see that justice is being done, and 
I thought at the time that if when I laid down the reins of my 
office any one of you could truthfully say that I have endeavoured 
to act up to the ideal it will be a matter of great satisfaction to 
me. To-day that hour bas arrived as this is the last day I shall 
be sitting in Court and although I shall not be presumptuous 
enough to think that I deserve all that has been set forth in the 
address presented to me by the Bar Association or ali that has 
been said on behalf of the English Bar or Incorporated Law 


ain THE CALCUTTA LAW JOURNAL. (Vou, LXV, 


Sociéty I feel that you recognize that I have striven to act up to 
the ideal according to the best of my ability and in all sincerity. 
This indeed is a great satisfaction to me at the end of my judicial 
career. Indeed your address so generous in its terms is one 
that it has been a great honour to me to receive and one that I 
shall always treasure as one of my most valued possessions. I 
do not know what the future may have in store for me but I 
know this that on the public side of my life it will afford no 
occasion which will fill me with a degree of emotion deeper than 
that which I am experiencing at the present moment. 

“I have always held the view that the impartial administration 
of justice is the pivot on which British rule in India rests and it 
is a matter of obligation on every Judge of the High Courts in 
British India which are tbe final Courts of appeal in most cases 
to promote the administration of justice efficiently, independently 
and without fear or favcur. My constant endeavour therefore 
has been to do justice between man and man in the fear of God 
and without fear of man and to maintain the high traditions of 
this great Court. 

“You have referred to my patience asa Judge. This has been 
the result of a firm conviction in my mind that it was undesirable 
that parties to litigation should leave the Court believing that their 
contentions had not received a full hearing. 


“I should not be human if I were not to confess that I am 
indeed sorry to part with the High Court where I have worked 
the greater part of my life as a lawyer and a Judge having joined 
the baron the sth July 1297 now nearly forty years ago, And 
now when I am retiring 1 am glad that I do so with a knowledge 
that my work as a Judge has your approbation and that for 
those and other reasons I have your good wishes. Let me tell 
you in all sincerity that if I have been able to carry on my 
judicial work it is because of the very valuable assistance which 
I received from you in the discharge of my duties, You have 
referred to my connection with the Bar Association prior to my 
elevation to the Bench. I assure you that I shall have always 
the happiest recollection of those days. Ever since I took my 
seat as a Judge in this Court I have received nothing but the 
utmost kindness, considerations and assistance from members 
of the profession. The ever-growing complexity of human 
relations gives rise to new problems the solution of which taxes 
the highest energies of a Judge. In the solution of those difficult 
problems not only have I been assisted by the Bar but algo 
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by my colleagues which I gratefully acknowledge. From the 
Chief Justice and my other colleagues I have received nothing 
but courtesy and kindness. 

“I thank you for good wishes for my future. I reciprocate 
those wishes most heartily, I bid you good-bye and wish 
everyone of you the best of health and happiness in the year 
that has just begun and in the years to come.” 

After this function Mr. Justice Mitter visited the Bar Associa- 
tion. He was also entertained at an Afternoon Party at the 
Asutosh Memorial Hall, Bhowanipur, on Sunday, the 7th March 


1937 at 6 P.M. Ly the members of the High Court Bar 
Association. 


` 





THE HON’BLE MR. JUSTICE C. C. BISWAS. 


Warm felicitations by colleagues of the Bar. 


Mr. Justice C. C. Biswas was congratulated by the different 
branches of the legal profession when he took his seat on the 
Bench on Monday, the rst of March 1937, with Mr. Justice 
M. C. Ghose. 

On behalf of the Bar Association, Mr. N, K. Basu said: Before 
your Lordships take up the duties of the day, may I have your 
leave to welcome you Mr. Justice Biswas on your elevation to 
the Bench. On behalf of my Association I beg to congratulate 
you on your elevation to the Bench today. 

My lord, of my cwn personal feelings of delight and grati- 
fication tinged as they are witha certainamount of regret at 
_ the loss of a valuable companionship, this is hardly the time 
or occasion to speak. Your lordship has been a prominent 
figure in the -public life of Bengal for many years now 
and you have been a powerful exponent of a certain point of 
view. It is not surprising therefore that in a certain section of 
the lay press, feelings of uneasiness have been given expression 
to, but I am sure that the Bar asa whole and the Association in 
particular knows, that with your lordsbip’s elevation to the Bench, 
questions of politics disappear and I am confident that when the 
time comes for you to lay down the reins of your high office, my 
successor will have the privilege of saying that your lordship has 
done justice between man and man and between the State and 
man, Iam absolutely certain, so far as any human being can 
be certain, that your lordship’s condyct on the Bench will be 
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such that the high traditions of the Judges recruited from the 
Indian Bar will not only not be tarnished but will gain added 
lustre. May God give you health and strength in carrying on 
your duties to the satisfaction of the litigant, the profession and 
lastly yourself, 

Mr. d. D. Bose on behalf of the Engtish Bar associated 
himself with the tributes paid and expressed the hope thet God 
would give Mr. Justice Biswas health and strength in the 
discharge of his arduous duties. 

Mr, Amiya Kumar Mukherjee cn behalf of the Abtorneys 
joined in the chorus of congratulations. 

In reply to the felicitations, Afr. Justice Biswas said: ‘Friends, 
you will perhaps excuse me ifI am unable to adequately express 
to you my acknowledgments for the cordial welcome you have 
extended to me. Believe me when I say in all sincerity that 
the manifestations of kindness, which have overwhelmed me on 
all sides fcr the last two or three days, are to me a source of 
great encouragement, as I enter upon my new duties, I am 
leaving aside to-day, what I might perhaps describe, without 
impropriety, “a life of strife and contention”, but I thank God, 
it has been my good fortune to live throughout in an atmosphere 
of utmost friendliness and goodwill, And from none have 
I received more indulgent consideration and in none have I met 
amore generous disposition to forgive my failings than among 
my friends and colleagues in the profession. May Iin my new 
sphere of work continue to deserve their kindness, Conscious 
as I am of my cwn limitations, I can only pray to-day in all 
humility to my Maker and I would ask you, my friends, to join 
with me in the prayer ; 

“God be in my head, 
And in my understanding ; 
God be in my eyes, 
And in my looking 5 
God be in my mouth, 
And in my speaking ; 
God be in my heart, 
And in my thinking ; 
God be at my end, 
And at my departing.” 


any 
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ALL BENGAL AND ASSAM LAWYERS’ CONFERENCE.* | 


[ADDRESS OF THE PRESIDENT, 
Mr. Narendra Kumar Basu.] 


Brother Delegates and Gentlemen, 


Tam deeply thankful to you for the honour you have done me 
in electing me President of this Conference. I am of course fully 
conscious of the fact that the preferment is not due to anything 

. I bave done but to the accident of my being the President of the 
High Court Bar Association. 


This is the third annual*meeting of the Conference and instead 
of inflicting upon youa learned dissertation on the origin of the Bar 
or its rightful place in the system of administration—which I am 
intellectually incapable of—and with which I take it you are 
thoroughly familiar from the addresses of my predecessors—I pro- 
pose to draw your attention to some salient facts touching the 
profession generally.- 


If some of my remarks, scrappy as they are, seem to some of 
you to be harsh or too one-sided, please remember that what I say 
I say from the innermost depths of my heart. My reverence, my 
love, my affection for the legal profession knows no bounds of class 
or nomenclature and I am passionately jealous òf its good name, 
Pardon me therefore if any remark of tine sounds unpalatable 
to any of you. Believe me, notbing is further from my intention. 

But before I proceed to give you my views on some matters 
affecting our profession, I must make an appeal to you to give more 
active help to this Association. We are landed in difficult times, 
and for reasons which I shall try to expound presently, we are as 
a Profession threatened with more difficult times ahead, and at this 
moment ıt behoves every one of us to join this Association, give it 
one’s active sympathy and co-operation and make it the power that 


* Third Session held on the 27th of March, 1937. 
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it ought rightfully to be. I hope and pray that that sympathy and 
co-operation will be available to the Association in ample measure. 
In this connection I willask you to consider the advisability of 
baving a permanent office in a central location with a paid Secretary. 
The Association should in my opinion have such an organization 
in order to furction properly and to the best interests of the 
profession. 

Gentlemen, it isone of the most extraordinary things to my 
mind that legal practitioners in this country should in the year of 
grace 1937 be divided into so many compartments, more or less 
watertight. Whatever might have been the reasons for these sub- 
divisions in earlier days, there is no doubt that it is high time that 
these distinctions ceased to exist. The monopolies granted to 
Barristers (who still by the way describe themselves as THE BAR— 
as if we all others are outsiders) have no defensible right to continue, 
nor to my mind is there any excuse for the continued maintenance 
ofan inferior grade of practitioners styled the Mukhtears. The 
sooner all these classes were merged into one, styled whatever you 
please, Advocates, Pleaders, or Legal Practitioners simpiiciter the 
better for the country as well as for the administration of justice. 
The vested rights of the persons already there should of course 
be respected—but it ought not to be difficult for lawyers in general 
to devise a means out, which would be consistent with the interests 
of all, if only we agreed to put our shoulders to the wheel and pull 
together. This question of one Bar has been before the public for 
along time. The Indian Bar Committee more than 12 years ago 
suggested that it was an ideal to be kept prominently in view but, 
alas, it has not only not been kept in view, but completely lost sight 
of. The question is one of primary importance. James Mill said 
“The causes of the decline and the prosperilies of nations are, 
always to be traced at their source in the state of the law ”—and 
I may add that tfe state of the law depends not only on the legis- 
lators but also on those that are charged with the administration of 
it, viz, judges and lawyers. 

Then again, is there any reason to be found for the continu- 
ance of the dual system in the Calcutta High Court Original Side ? 
That system may have its origin in England in hoary antiquity but 
is there any reason for it to be suffered to-day in Calcutta except 
that of increase of litigation costs? You will remember that the 
Indian Bar Committee expressly declined to examine this question 
and even avoided asking for the opinion of the mercantile commu- 
nity in Calcutta on this matter, But what are the facts staring in 
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our faces? The Chamber of Commerce avoids the High Court and 
tries to insist upon its own modes of arbitration, What is tbis due 
to? This is solely due to the costs, the delay and the uncertainty 
of litigation in the Courts. It is really a criticism of our Courts of 
law. The three factors I have mentioned keep the public away 
from the Courts and'encourage the legislature to make more and 
mora laws withdrawing questions from the Courts and increasing 
what Lord Hewart has termed the new Despotism of the Executive. 
What is the share that the dual system has in bringing this state of 
things about is a very pertinent question. So far asthe Original 
Side is concerned there is no doubt that this costliness isa distinct 
handicap in favour of the rich against the poor. Of the 3764 suits 
in the Original Side in 1935, as many as 1357 were for money or 
movables. Is there Any reason why these suits could nct be tried 
before a City Civil Court? 1869 suits were disposed of during the 
year—2s5t without trial, 849 exparte, 417 compromised, 24 by 
‘reference to arbitration and only 328 after full trial. Could not 
this work be done equally efficiently by a far less expensive method, 
if the dual system were abolished. ` 

Well, the fact is'fthere and is deplored by all right-tbinking 
men—but what I want you to consider is what share have we the 
lawyers in bringing into existence and continuing a state of things 
which makes the people fight shy of Courts, 

You will pardon me gentlemen but a self-examination within 
the profession would'be most useful, and as Jeremy Bentham said 
“ A system that is never tə be censured will never be improved. ” 

I shall first take up the question of our numbers. That the Bar 
is overcrowded at this moment is an undeniable fact. A few figures 
will make this patent. I will not inflict a mass of statistics on you 
but will find that taking the numbers of suits in the Civil Courts, 
they are going steadily down. The numbers: òf institutions in 
Bengal were 

740,1435 
734, 431 
and 726, 499 
in 1933, 1934 and 1935 respectively. 

After taking cases undisposed of in previous years &c. the 

Bengal Courts disposed of 
960, 938 
905, 532 
and 925, o21 
cises in those three years, out of which only 
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58, 096 
55, 312 
and 54, 323 

were disposed of after full trial—all the rest having been disposed of 
either without trial, exparte, on admission of claim or compromised 
or referred to arbitration, The numbers compromised were 

57, 625 

54, 112 

52, 133, 
practically the same as those tried out. This by the way supports 
my previous statement as to the public fighting shy of our law 
Courts. : 

However, the point that I am now upon is the overcrowding of 
the Bar. Gentlemen, the total number of pleaders in Bengal t day 
is 9817, not counting the High Court Advocates practising in the 
District Courts. That gives us an annual average of about 10 cases 
tried out for each pleader, there being at least one on each side, 
and kindly remember that more than soo pleaders are freshly 
enrolled each year. Well, gentlemen, I think that the figures I have 
given are eloquent. More than 200 years ago Gulliver during his 
travels in the country of Houyhnhnms said “ The numerousness of 
those that dedicated themselves to this profession were such that 
the fair and justifiable advantage and income of the profession was 
not sufficient for the decent and handsome maintenance of multi- 
tudes of those who follow it. Hence it came tò pass that it was 
found needful t> supply that by artifice and cunning which coul 1 not 
be procured by just and honest methods, ” 

Well, gentlemen, what is the state of things in Bengal to-day? 
I remember reading ‘a few years ago_a book in which the author 
speaking of lawyers in England said “ Lawyers may be divided into 
three classes ; to the first belong the great souls who love justice 
and love law as the means by which justice is done—the second 
class comprises the majority of practitioners whose single con - 
sideration is to serve their clients by all means which the Bar 
stamps legitimate. If they triumph, it is well, whether justice 
triumphs with them or not, whether their triumph is due toa 
recognised legal trick or to a right interpretation of law. The third 
class are simply unscrupulous. ” 

Gentlemen, I am firmly of opinion that to secure for ourselves 
more of the first class and to see that none of us fall below the 
second class, the question of the number of recruits and of their 
professional apprenticeship must be tackled. No longer must a 
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mere University degree backed by nominal attendance in Court for 
a year do. We must go further ahead. Entrance to the Bar must 
be in the hands of the Profession itself and not left to any outside 
body, not evan the High Court itself. We must have a Bar Council 
consisting not of High Ccurt practitioners alone but cf all lawyers 
and this bedy must tethe one and only authority not only to 
regulate the admissions to the profession but all questions of pro- 
fessional etiq uette and decorum aswell. The present system of 
ill defined dual authority between the Bar Council and the High 
Court with regard to High Court practitioners and the-authority of 
the High Court over other pleaders under the Legal Practitioners 
Act, must go. 

This brings me to the question of the jurisdiction of the Courts 
over pleaders. There is no doubt in my own mind that in matters 
relating to cases before them the Courts ought to have authority 
and it is no doubt a part of their duty to see that cases are tried out 
cleanly and honestly. But Iam equally firmly of opinion that in 
Extra-judicial matters it ought to be the profession alone to whom 
the pleader must be liable. The attempt by the High Court to 
regulate the lives and conducts of pleaders outside the Courts may 
be legal or may not be legal but there can be no question of its 
being inexpedient and harmful. In England where Judges are solely 
recruited from the Bar, even there, these questions are left to the 
Inns of Court, Why should there be in this country where Judges 
are recruited from various motley sources, this tremendous power 
left to them. I shall revert to this subject later. 

The question naturally arises as to the recruitment of Judges in ` 
the country. That again is another question that has been can- 
vassed inthe country fora number of years. I have yetto hear 
of any cogent reason for the appointment of young civilians to 
District Judgeships to bear appeals from the decisions of those 
curiously named cfficers the Subordinate Judges who probably 
began t) administer justice long before the I. C, S. man was born. 
Then after a few years of hearing Sessions Cases and a few Probate 
applications be is translated to the High Court where he at once 
becomes a subjanta anda final Court of appeal in all cases valued 
at Rs. rooo and less} Mockery could go no further. 

But I have my objections to the present system of recruitment 
to Munsiffships also. Previously every appointment as such was 
made after the recruit had some years’ experience of the Courts, 
where even though he might not have had much care work to do 
he could gather experience as to the working of the offices and the 
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difficulties of litigants. The present system, ty catching them 
young, produces officers who have no practical knowledge and are 
unable to use their powers under the Circular Orders with discre- 
tion, I hope I am not giving away a secret when I say that when 
in March, 1936 I voiced my opposition to the Circular Orders from 
my place in the Bengal Legislative Council, I was told by a very 
Senior Civilian Judge “ Why are you perturbed about these Rules? 
No experienced Munsiff will apply these Rules literally. One or 
two raw recruits may do so at the beginning but they will soon 
settle down.” 

Proceeding onwards, the number of District Judges recruited 
` from the Bar still remains 4 in a cadre of 35 and the method of 
recruitment is one calculated to make the gods weep. 

To hark back to the matter of overcrowding in the Bar, I think 
the time has come when there must be rigorous limitation in the 
number of new entrants and this limitation must be in the hands of 
the profession itself. Then and then only will the confidence of the 
public in our Courts be rehabilitated. 

The other question on which I propose to address you is the 
“ question of corruption in our Courts, It is no use disguising the 
fact that corruption there is and it is tacitly, if not openly, 
encouraged by us. This, gentlemen, must cease. One potent reason 
for this is of course the insufficient salaries of our officers. Govern- 
ment makes a net annual income of about a crore of rupees out of 
Civil Justice alone. (The exact figures for the last 3 years 
being— 


INCOME EXPENDITURE SAVING, 
1933 2,03,83,854 79:64,567 1,24,19,287 
1934 1,76,72,687 81,49,922 93:22,765 
1935 1,78,49, 307 83,17,232 95:32,075 
31474127) 


I am fully conscious of the fact that itis not sound finance to 
earmark the savings of any one Department of Government to the 
purpose of that Department alone—but surely some fraction might 
be utilised for betterment of the condition of those who help in 
the making of these huge profits, viz, the hard worked, laborious 
and much maligned ministerial officers of the Court. 

„But this does not absolve us from our responsibilities in the 
matter, What are we doing to purge our Law Courts of this vice ? 
If every One of us was out to stop corruption, would it not cease 
to exist to-morrow? If we set ourselves to discourage illegal 


* 


Vor, LXV.] BENGAL & ASSAM LAWYERS’ CONFERENCE, 378 


exactions and saw to it that our clients did not submit to them, 
would it be possible, say, for a process server to scornfully reject 
a two-rupee bribe on the ground that he was not a pleader and 
would not take any amount less than Rs, 4? 

‘This brings us back to the first and most important quettion that 
of costs, pri marily court-fees. Seven-hundred and twenty-two years 
ago, the King of England solemnly declared “To no man will we 
sell, or deny, or delay Right or Justice. ” 

It is needless for me to point out that there was no system of 
court-fees in India either then or for about six hundred years later. 
In 1810 the British Parliament imposed court-fees in India for the 
purpose of “ discouraging /rivolcus litigation.” Frivolous litigation, 
indeed. What it has resulted in is in discouraging honest litigants 
who have genuine grievances, The other sort is not discouraged by 
court-fees or even by the further penalties prescribed by law. That 
our litigants are mostly those with genuine grievances will be mani- 
fest from the fact that during the last three years, the percentage of 
suits decreed to that of those heard in full has never been less than 
84—being 86 in 1933, 85-5 in 1934 and 84 in 1935. 

Lawyers have ever been in the forefront of all public activities 
in every country of the world. On you, gentlemen, lies the tremend- 
ous responsibility of relieving the public from this grievous burden, 
Strive and see that the expensiveness, the .dilatoriness and the 
uncertainty of our legal administration are removed and you will be 
doing real good to the country, 

Finally, gentlemen, I sball say a few words as to your relations 
with the Bench, Remember Lord Brougbam’s memorable words 
“An Advocate by the sacred duty of his connection with his client 
knows in the cischarge of his office but ore person in the worlde= 
that client and no other. To save that client, at all hezirds and 
costs to others, is the highest and most unquestioned of his 
duties, ” 

But remember also that you are Counsellors of the Court and 
are there to help the Judges in the administration of justice. You 
are required to be independent and to do your duty without think- 
ing of fear or favour but that does not mean that ycu should be 
disrespectful to the occupant of the Bench, even though in your 
estimation he may be a veritable duffer. I am not here to give any 
advice to our Judges and if I did it wculd probably be deemed to 
be impertinent but I must ask both them and you to remember 
that the strength of the Bench depends upon the strength of the 
Bar and vice versa but there must be mutual respect and toleration, 
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Strength and independence do not consist in selfassertiveness 
and impatience of the other point of view or the other course of 
action. One cannot but express one’s sense of regret at the latest 
Rules of the High Court both for its own Appellate Side and for 
the Subordinate Courts Rules which are permeated with suspicion 
not only of the Legal Practitioners and their clerks but of the 
Subordinate Judiciary themselves. One can but fondly hope that 
they will soon be revised and revised in a spirit of trust and confi- 
dence. For after all, we are both necessary for the administration 
of justice. 

Above all, you must form your own opinions and not take them 
ready made from any outsider or outside body. For sometime we 
in Bengal have more and more tended to surrender our own 
opinions in most matters to outsiders. This I take to be a sign of 
decadence, an inferiority complex which ought never to trouble the 
members of the Bar, who asI have said, are expected to be the 
natural leaders of public opinion. As Professor Joad has said 
“That the human intelligence may achieve its highest excellence, 
it must be free, free to come without fear or favour to any conclu- 
sion to which it is impelled by force of evidence or power of argu- 
ment, free to enunciate truths unpalatable to powerful persons.” 
You represent the highest intelligence of the Province, to thine own 
selyes be true, do not surrender your conscience or your judgment 
to any person or persons, and God willing, you will raise the 
standard of happiness in the Province. 


The Calcutta Law Journal, 
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NEW ENACTMENTS. 


BENGAL ACT XVI OF 1936. 


THE BENGAL LOCAL SELF-GOVERNMENT ASSOCIATIONS 
(RECOGNITION) ACT, 1936. 


{Published in the Calcutta Gasette of the 14th January, 1937.) 


An Act to provite for the recognition by the Local Government of 
certain assyiations interested in the administration of local self- 
government in Bengal ani to enable contributions to be paid by local 
authorities to associations so recognised. 


Waereas it is expedient to provide for the recognition by the 
Local Government of certain associations interested in the adminis- 
tration of local self-government in Bengal and to enable contribu- 
tions to be paid by local authorities to associations so recognised ; 

It is hereby enacted as follows :— i 


1. Tbis Act may be called the Bengal Local Self-Government 
Associations (Recognition) Act, 1936. 


2. The Local Government may, if it thinks fit, by notification 
in the Calcutta Gaseffe, recognise any association, which, in the 
opinion of the Local Government, has been established in Bengal 
with the sole object of encouraging the discussion of matters of 

importance relating to the administration of local self-government 
in Bengal, or otherwise generally promoting the interests of local 
self-government therein, and the Local Government may also, if it 

etbinks fit, at any time, in like manner, withdraw such recognition. 


_ 8 Notwithstanding anything contained in any other Act, the 
Corporation of Calcutta, the Commissioners of any municipality at 
a meeting, a district board or a union board may, subject to the 
provisions of any rules made under section 5, pay a contribution, 
annually or otherwise, from the municipal, district, or union fund, 
as the case may be, to the funds of any association which is, for the 
time being, recognised by the Local Government under section:2. 
4, Notwithstanding anything contained in any other Act, any 
member of a local authority which contributes to the funds of an 
association recognised under section 2 who attends, as a represen- 
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tative of such local authority, a general meeting of the association 
beld in Bengal may, subject to the provisions of any rules made 
under section 5, be paid from the fund of such local authority the 
travelling expenses incurred by him in attending the meeting. 

5. (z) The Local Government may make rules for carrying 
out the purposes of this Act, 

(2) In particular and without prejudice to the generality of the 
foregoing power the Local Government may make rules to provide 
for all or any of the following matters, namely :— 

(a) the maximum rates at which, and the conditions subject 
to which contributions may be paid under section 3 ; 

(è) the rates at which, the conditions subject to which, and the 
maximum number of representatives to whom, travelling expenses 
may be paid under section 4. 


Notes :—Before this Act was passed the Municipali:ies, District 
Boards, Union Boards of Bengal and the Corporation of Calcutta 
had no power to contribute to the funds of a recognised associa- 
tlon, especially formed with the object of promoting their common 
interests, nor had they any authority to incur the necessary expenses 
for participating in its deliberations. This was considered to bea 
defect of the existing law, especially in view of the fact that such 
associations are known to have rendered valuable services in Great 
Britain. The present Act removes this defect. Its object is to 
provide for the recognition by the Local Governmentot associations 
formed in Bengal with the sole object of promoting the interests of 
local self-government in the province and to enable the local bodies 
to pay contributions to the funds of a recognised association and also 
to defray the travelling expenses of their representatives for attend- 
ing a general meeting of such association, subject to certain 
conditions. 





BENGAL ACT XIV OF 19386. 


THE BENGAL LOCAL SELF-GOVERNMENT 
(AMENDMENT) ACT, 1936. 
{Published in the Calcutta Gasette of the 14th January. 1937.] . 
An Act further to amend the Bengal Local Self-Goves nment 
Act of 1885. f 
_ WaHErzas it is expedient further ‘to amend the Bengal Local 
Self-Government Act of 1885, for the purposes of providing for the 
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abolition of Local Boards, and to that end also to amend the Bengal 
Village Self-Government Act, 1919, in the manner hereinafter 
appearing ; 

It is hereby enacted as follows :— 

1. (z) This Act may be called the Bengal Local SelfGovern- 
ment (Amend ment) Act, 1936. 

(3) This section shall come into force at once, and the remain- 
ing provisions of this Act, in whole or in part, shall come into force 
in such areas and on such dates as the Local Government may, by 
notification in the Calcutta Gazette direct, and for this purpose 
different dates may be appointed for different prcvisions of this Act 
and for different areas. 


Part I. 


2. For the purposes of this Part, the expression “ union board 
areas ” means areas under the administration of union boards esta- 
blished under the Bengal Village Self-Government Act, 1919, and 
“non-union board areas” means areas not under such adminis- 
tration. 

8. In section 5 of the Bengal Lecal Self-Government Act of 
1885 (hereinafter referred to in this Part as the said Act), for the 
definition of “ financial year ” the following definition shall be 
substituted, namely :— 

“ ‘financial year’ or ‘year’ means the year commencing on the 
first day of April : ”. A 

4, In section 6 of the said Act, as in force in non-union 
board areas and in union board areas, the proviso shall be 
omitted. 

5. In section 7 of the said Act— , 

(z) the proviso to the first paragraph, asin force in non-union 
board areas, shall be omitted ; 

(2) in the first proviso to the second paragraph, for the words 
“ have been established ” the words “ are in existence ” shall be 
substituted ; 

(3) in the second proviso tothe second paragraph, after the 
words “ District Board ” the words “ by a Local Board” shall be 
inserted ; and 

(4) after the second proviso to the second paragraph, the follow- 
ing paragraph shall be inserted namely :-— 


“When a Local Board is abolished in any district under 
section 36A, the provisions of Chapter IA shall apply in regard to 
the proportion of the whole of the District Boar to be elected from 
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the area which was under the authority of the Local Board and to 
the qualifications of voters and candidates. ” 


6. In section 16A of the said Act,— 


(a) for sub-section (7) the following sub-section shall be substi- 
tuted, namely :— 


“ (z7) On or before the date fixed for the nomination of candi- 
dates, each candidate for election as a member of a District Board 
or a Local Board shall deposit with the Magistrate of the district 
the sum of one hundred rupees in cash in the case of a District 
Board and the sum of fifty rupees in cash in the case of a Local 
Roard, and no candidate shall be deemed to be duly nominated 
unless such deposit has been made: 


Provided tbat the Local Government, if it thinks fit, may reduce 
the amount of deposit to fifty rupees in the case of any District 
Board and to twenty-five rupees in the case of any Local Board. ” 
and 


(4) for sub-section (4) the following sub-section shall be substi- 
tuted, namely :— 


~ (4) Nothing in this section shall apply to an election of mem- 
bers of a District Board by a Local Board. ” 


7. In sub-section (3) of section 19A of the said Act, for the 
word “four” the word “five” shall be substituted. 


8. After Chapter I in Part I of the said Act the following 
Chapter shall be inserted, namely :— 


* CHAPTER IA, 


< Abolition of Local Boards. 


36A. Notwithstanding anything contained elsewhere in this 
Act, the Local Government, with the consent of the District Board, 
may, by notification, abolish any Lccal Board. with effect from a 
date to be specified in the notification. 


36B. When a Local Board is abolished under section 36A, the 
members of the Local Board shall vacate their offices as such 
members with effect from the date of the abolition of the Board, 
but, notwithstanding anything contained in this Act, all members of 
the District Board elected by such Local Board shall continue to 
hold their offices as members of the District Board as if the Local 
Board had not been abolished. 


Conse- 
quences of 
abolition. 


Election 
of mem- 
bers of 

District 
Boards. 


Qualifica- 
tions of 
voters of 
District 
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36C. When a Local Board is abolished under section 36A— 

(a) all powers and duties of the Local Board shall be exercised 
and performed by the District Board ; 

(4) all funds at the disposal of the Local Board shall be trans- 
ferred to the District Fund ; 

(c) all rights and liabilities of the Local Board shall be trans- 
ferred to the District Board. 

36D. (z) After the abolition of a Local Board under sec- 
tion 36A, such proportion of the members of the District Board 
as the Local Government may, from time to time, direct shall be 


` elected by persons entitled to vote under section 36— inthe area 


which was under the authority of the Local Board at the time of 
its abolition, 


(2) Such elections shall be held within such time and in.accord- 
ance with such rules as may be prescribed inthis behalf by the 
Local Government under clause (a) of section 138. 


36E. (T) After the abolition of a Local Board under 
section 36A, every male person of the full age of twenty-one years, 
and having a place of residence within the srea which was under 
the authority of the Local Board at the time of its abolition shall, 
subject to the provisions of section 15A, be qualified to vote at an 
election referred to in section 36D if such person— 


(i) has, during such-period of twelve months as may be pres- 
cribed by rules made under section 138, paid a sum of not less 
than eight annas as cess under the Cess Act, 1880, in respect of 
lands situated wholly or in part in such area, or 


(ii) has, during the period aforesaid, been assessed at and paid a 
sum of not less than six annas for the purposes of the union rate 
payable under the Bengal Village Self-Government Act, 1919, or as 
chaukidari-tax, or 


(iii) is a member of a joint undivided family, which during the 
period aforesaid, has paid a sum of not less than eight annas as such 
cess or than six annas ts such rate or tax, or 


(iv) is a graduate or licentiate of any university, or has passed 
the matriculation examination of the Calcutta University, or a 


corresponding standard of the same or any other University, or the 


high school examination of the board of intermediate and 
secondary education, Dacca, or the senior or junior madrasah 
examination under the old or the reformed scheme, or the sanskrit 
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title examination of the Calcutta sanskrit association, or the middle 
English or the middle vernacular examination, or isa regittered 
medical practitioner under the Bengal Medical Act, 1914, or holds 
a certificate authorising bim to practise as a pleader or as a mukiear 
or as a revenue agent : 

Provided that only one member of a joint undivided family 
qualified under clause (#i/) and nominated by the other qualified 
members of that family shall be entitled to vote on its behalf at 
any such election. j 

(2) A person qualified under sub-section (z) shall be entitled 
to vote at such election if bhis name is included in the electoral roll 


prepared for the purpose of election of members of the District ` 


Board in respect of the said area, but not otherwise. 


36F. A person shall not be qualified for election as a member 
of a District Board under section 36D unless his name is included 
in an electoral roll prepared— 

(a) for the purpose of election of members of the said District 
Board, or 

(4) for the purpose of election of members of a Local Board in 
the district. ” 


9. In section 138 of the said Act,— 


(zr) in clause (a) as in force in non-union board areas, after the 
word “ disqualfications” where it occurs for the second time, the 
words, brackets, figures and letter “of voters (except in elections 
referred to in section 36D) and candidates” shall be inserted ; 
and 


(2) after clause (g) the following clause shall be inserted, 
namely :—= 


“ (gg) prescribing the period of twelve months referred to in 
section 36E ; ”. 


10. Inthe Third Schedule of the said Act, — 


(a) for the figures and word “6 and 9” the figures and word 
“O, IT, 3, 14 and 15” shall be substituted ; and 

(4) the words “in every Subdivision of which a Local Board 
shall be established” shall be omitted. 


Part II. 

41. In section 5 of the Bengal Village Self-Government Act, 
rg1g (hereinafter referred ‘to in this Part as the said Act), 
after the words “local boards” the words “if any,” shall be 
inserted, 
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12. After the Zxplanation to sub-section (2) of section 7 of 
the said Act the following sub-section shall be added, namely :— 


“(3) When a Iccal board is abolished under section 36A of 
the Bengal Local Self-Government Act of 1885, sub-section (z) 
shall, in its applicition to the area which was under the authority 
of the locale board at the time of its abolition, be subj:ct to the 

-following modifications, namely :— 

(i) in clause (f) for the words ‘the year immediately preceding 
the election’ the words ‘such period of twelve months as may be 
prescribed by rules under section ror’ shall be substituted ; 

(i?) in clauses (#7) and (zi) for the words ‘the year immediately 
preceding the election’ the words ‘the period aforesaid’ shall be 
substituted ; and 

(iii) after the words ‘election of members of the union board’ 
the words ‘if his name is included in the electoral roll’ shall be 
inserted, ” 

13, In sub-section (y) of section 28 of the said Act, after 
the words ‘local board” the following words shall be inserted, 
namely : 

“or, where there is no local board, to the chairman of the 
district board, ”. 

14, In clause (a) of sub-section (z) of section 29 of the said 
Act, after the words “ local board ” the following words shall be 
inserted, namely :— 

“ or, where there is no local board, by the district board, ”. 

15, In section 36 of the said Act, after the words “ local 
board ” the following words shall be inserted, namely :— 


“ or where there is no local board, of the district board, ”. 


46, For sub-section (2) of section 48 of the said Act the 
following sub-section shall be substituted, namely :— 


“(2) Ifa dispute arises in any case to which -the provisions of 
sub-section (7) are not applicable between two or more union 
boards which are within the same district the matter shall be 
referred to the district board ; and the decision of the district board 
thereon shall be final and binding. ” 


17, For section so of the said Act the following section shall 
be substituted, namely :— 
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“so, A district board shall superintend the administration of 
union boards within the area under tte authority of the district 
board, except in matters relating to dafadars and chaukidars : 

Provided that, where there is a local board, the local board shall, 
subject to the control of the district board, exercise such superin- 
tendence over the administration of union boards within the area 
under the authority of the local board.” i 

18. In sub-section (2) of section ror of the said Act, after” 
clause (a) the following clause shall be it serted, namely :— 

“ (aa) prescribing the period of twelve morths referred to in 
sub-section (7) of section 73”. f 

Notes :—The main object of the present Actis to make provi- 
sions authorising the Local Government to abolish a Local Board 
with the consent of the District Board. It consists of two parts. 
The first part of the Act amends the Bengal Local Self-Government 
Act, IIL of 1885 and the second part amends the Bengal Village 
Self-Government Act, V of r9r9. The principal amendments made 
in the Bengal Local Self Government Act are the following :— 
(1) Section 165A has been amended as t require each candidate for 
election as a member of a District Board or a Local Board, to make 
a deposit of a sum of money in cash, (2) Section 194 has been 
amended extending the term of office of members of District 
Boards or Local Boards from four to five years and (3) the addition 
of a new chapter, viz, Chapter IA containing provisions authorising 
the Local Government to abolish Local Boards. The amendments 
introduced in the Bengal Village Self-Government Act by Part II of 
the present Act are those which would be consequential on the 
abolition of Local Boards, l 


BENGAL ACT XVII OF 1936. 


THE BENGAL PATNI TALUKS REGULATION - 
(AMENDMENT) ACT, 1936. 


[Published in the Calcutta Gasette cf the qth February, 1937.) 
~An Acd further to amend the Bengal Patni Taluks 
Regulation, 1819. 


WHEREAS it is expedient further to amend the Bengal Patni 
Taluks Regulation, 1819, in the manner hereinafter appearing ; 


` 
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of 1819. 
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the money was monty depositec—Limitation Ad, Article 60— 
“deposit,” meaning of. 


Vow LXV.) NEW ENACTMENTS, - 


AND WHEREAS the previous sanction of the Governor General 
has been obtained unier sub-section (7) of section 80A of the 
Government of India Act to the passing of this Act ; 

It is hereby enacted as follows.;— 

1, This Act may be called the Bengal Patni Taluks Regulation 
(Amendment) Act, 1936. i 

2. The eighth clause of section 17 of the Bengal Patni Taluks 
Regulation, 1819, shall be renumbered as paragraph (r)of that 


- clause and after the said paragraph (z7) the following paragraph shall 


be added, namely ;— . 

“ (2) On the application of any of the parties to any suit relating 
to the sale of a ¢a/ukor the disposal of purchase money of the 
taluk sold, the Civil Court may direct that any sum held in deposit 
under the fourth clause of this section shall be invested pending 
the further orders of the Court, and thereupon the Collector shall 
remit the said sum to the Court for investment. ” 


Notes ;—If a suit is instituted in a Civil Court under’section 14 
of the Bengal Putni Taluks Regulation (Regulation VIII of 1819) 


to set aside a sale, the purchase money deposited by the purchaser ` 


remains in deposit with the Collector pending the decision of such 
suit.’ The Regulation does not contain any provision for the 
investment of such money. Usually it takes several years to have 
the final decision in Civil Court and the purchase money, which is 
generally a heavy amount, remains uninvested all these years to 
the prejudice of the interests of the parties concerned. The 
present Act removes this defect and makes a provision similar to 
the provision contained in the sixth clause of section 14A of the 
Regulation, fur the investment of the purchase money held by the 
Collector when a Civil suit is instituted to set aside the sale. 


IE 


NOTES OF CASES. 


Balabux Marwari v. Inder Kumar Tewari. 


The plaintiff brought a suit claiming the balance due to him 
ona Aathchitia account and maintained that the suit was governed 
by Article 60 of the Limitation Act, the transaction between the 


1936. 
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I. L. R. 15 Pat. 709. 
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parties being of the nature of a current account between a 
customer and his banker. The defendant’s contention was that 
the suit was barred’ as it was governed by Article 59 or g7, the 
transaction being of the nature of a loan and not deposit. 


It was further contended by the defendant that the expressions 
used in the hathchitta were dena nikla and dena raha (debt owing 
and found owing) therefore the transactisn could not be treated 
as one of deposit for which the usual Hindi word is atsanat, 


The points for decision were : 


(1) Whether any specific form of words was required in the 
Aathchitta to state that the money was deposited. 


(2) Whether the word ‘deposited’ in Article 60 of the Limi- 
tation Act should be taken in its technical sense or in ite 
popular sense, 

Held (ger James and Rowland, J 7.\— 

That itis not necessary to use any specific form of words in 
the Aathchitta to state in express terms that the money was money 
deposited, if the course of business between the parties establishes 
{that in fact it was so. That inthe absence of a legal definition, 
the word ‘deposited’ in Article Go of the Limitation Act must be 
taken to have been used in the popular meaning of the word 
‘deposi’ rather than the technical meaning which the word has 
for certain legal purposes. The case of a banker and his customer 
is exactly a case to which the word “deposit” in its popular meaning 
is applicable. 

dshur Chandra Bhacusi v, Jibun Kumari Bibi (1) followed. 


Gobind Chintaman Bhat v. Kachubhai Gulabchand (2) dis- 
sented from. 


B: Re 


(1) (1888) I. L.R, 16 Calc. 25. (2) (1923) 73 I. C. 978. 
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NEW ENACTMENTS. 
o BENGAL ACT XVIII OF 1936. 


* The Presidency-towns inaicone (Bengal Amendment) 
Act, 1936.* 


TPublished in the Calcutta Gasette of the 11th February, 1937.] 


An Act to amend the Presidency-towns Insolvency Act, 1909, 
in its application to the Presidenty-town of Calcutta. 


Whereas it is expedient to amend the Presidency-towns Insol- 
vency Act, 1909, in its application to the Presidency-town of lof rg09. 
Calcutta in the manner hereinafter appearing ; 

And whereas the previous sanction of the Governor-General’ 
has been obtained under sub-section (3) of section 80A of the V,c 61; 


Government of India Act to the passing of this Act ; voc. 
ay} 
i — 9 &10 
It-is hereby enacted as follows : Geo, V, c 


1. (z) Tbis act may be called the Presidency-towns Insolvency 
(Bengal Amendment) Act, 1936. 

(2) It shall come into force on such date as the Local Govern- 
ment-may, by notification in the Calcutta Gazette, appoint. 

2. The Presidency-towns Insolvency Act, 1909, hereinafter 
referred to as the said Act, shall, in its application to the Presi- 
dency-town of Calcutta, be amended in the manner hereinafter 
provided. - 

8. In section 77 of the said Act, 

(a) for sub-ection (z) the following sub-section shall be subs- 
tituted, namely == 

“(r) The Local Government shall, after consultation with and 
with the concurrence of the Chief Justice, appoint sulftantively 


*Received the assent of the Governor Genetal on the tst February, 1937. 
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or temporarily a person to the office of official assignee of insol- 
vents’ estates for the High Court at Fort William and may, after 
the hke consultation and with the like concurrence, apppoint, 
substantively or temporarily, a person or persons to the office of 
deputy official ass ignee for the said Court.” ; 


Š) in sub-section (7.4) for the figures “zre” the figures and, 
g g 


letter “172A” shall be substituted ; and 

(c) for sub-section (3) the following sul-section shall be subs- 
tituted, namely ;— , 

“(3) Notwithstanding anything contained in sub-section (Z), 
the person substantively or temporarily holding the office of official 
assignee under this Act for the High Court at Fort Wiliam 
immediately before the commencement of the Presidency-towns 
Insolvency (Bengal Amendment) Act, 1936, shall, without further 
appointment for that purpose, become the official assignee, subs- 
tantive or temporary, as the case may be, as if appointed by the 
Local Govern ment under sub-section (z).” 


4. For section 81 of the said Act, the following sections shall 
be substituted, namely :— 


“81, The official assignee and any deputy official assignee 
Nase sees donta shall, in the discharge of their functions 
over official assignee and under this Act, be under the administrative 
deputy official assignee. Control of the Local Government except in 
s0 far as they are required by or under this Act to act under the 
control or direction of the High Court. 


81A, The salary, allowances, pension and conditions of service 
Salary, allowances, of the official assignee and of any deputy 
pension and conditions official assignee shall be such as may be 
of service of official s 
assignee and deputy Prescribed by iules made under the Govern- 
official assignee. ment of India Act, and such salary, allow- 


ances and pension shall be paid by the Local Government. 


81B. (z7) The Local Government may determine the number, 

Establishment of designations and grades of officers and ser- 
official assignee. vants (Other than employees who are paid 
by the day) whom the official assignee may employ for the purposes 
ofthis Act and the amount and nature of the salary, allowances 
and other remuneration to be paid to each such officer and 
servant, 


(2) The conditions of service of the officers and servants of 
the official assignee shall be prescribed by the Local Government. 
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(3) The salaries, allowances and other remuneration of the 
officers and seivants of the official assignee and all other costs, 
charges and expenses of his establishment shall be paid by the 
Local Gov ernment.” 


- 5. Section 82 of the said Act shall be renumbered as sub- 
section (z) of that section and after that sub-section as so 
renumbered the following sub-sections shall be added, namely :— 


“(2) The revenues of the Local Government shall be liable 
to make good all sums which the officia] assignee is required by 
order of the Court to pay under sub-section (z) in respect of any 
misfeasance, neglect or omission which occurred after the com- 
mencement of the Presidency-towns Insolvency (Bengal Amend- 
ment) Act, 1936. 

(3) Nothing in sub-section (2) shall prevent the Local Govern- 
ment from recovering any sum paid by the Local Government 
under that sub-section from the person who was holding the office 
of official assignee when the misfeasance, neglect or omission 
occurred.” 

6. After section 82 of the said Act the following sections shall 
be inserted, namely :— 


82A, Where the official assignee has incurred, whether before 
Liability of Local OF afler the commencement of the Presidency- 
Government for costs towns Insolvency (Bengal Amendment) Act, 


in legal proceedings, . g 
ete. 1936, in the matter of any insolvency-= 


(a) any costs in legal proceedings taken by him under the 
direction of the Court, or 

(2) any civil liability, dona fide in the discharge of his duties, 
the revenues of the Local Government shall be liable for the 
payment of such costs or liability, in so far as the assets realized by 
the official assignee in respect of such insolvency are insufficient to 
meet such costs or liability. 

82B. Where an insolvent’s estate has no available assets, the 

Certain liabilities Official assignee shall not incur any costs, 
i a ac aes charges or expenses in respect of such 
direction of the Court, estate without the express direction of the 
Court, but the Court on the application of the official assignee 
may empower him to spend an amount specified by the Court in 
payment of any costs, charges and expenses of in connection with 
the realization or administration of the estate of the insolvent, and 
the revenues of the Local Government shall be liable for the pay- 
ment of such amount, 
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82C. Any sum paid out of the revenues of the Local Govern- 
Sums paid under section ment under section 82A or section 82B in 


82A or section 82B to be : 1g ll 
Deane ne itet the, cetate respect of an insolvent’s estate shall be 


of the insolvent. repaid to the Local Government by the 
official assignee out of any assets of the estate which may subsge- 
quently become available, in priority to all other claims and charges 
on such assets other than fees and percentages chargeable by the 
official assignee under this Act.” 


7. After section 84 of the said Act the following section shall 
be inserted, namely :— 


“84A (z) The official assignee shall maintain an account in 
Account of official the prescribed manner and shall pay into 


assignee, investments A ; 
and procede or invest such account, after making any prescribed 


ments. deductions— 


»(a) all monies received by him in the realization of insolvente’ 
estates, and 


(2) any other su ms that may be prescribed. 


(2) Subject to the control of the Local Government, whenever 
the cash balance standing to the credit of the said account is, in 
the opinion of the official assignee, in excess of the amount which 
is required for the time being to meet demands in respect of 
insolyents’ estates, or to make the payments required under section 
122 or any other payments that may be prescribed, the cfficial 
assignee shall invest such excess in the prescribed manner. 

(3) Subject to the control of the Local Government, whenever 
any part of the money so invested is, in the opinion of the official 
assignee, required to meet any demands in respect of insolvents’ 
estates, or to make the payments required under section 122 or 
any other payments that may be prescribed, the official assignee 
may realize such part of the said investments as may be necessary, 
and shall credit the proceeds of such realization to the said 
account. 

(4) The official assignee shall transfer and pay to such 
authority and in such manner and at such times as may be prescrib- 
ed in this behalf the proceeds of such investments, and the same 
shall be carried to the account and credit of the Local Govern- 
ment, 

(5) Tbe provisions of sub-section (4) shall apply to the balance 
of the proceeds, accumulated before the commencement of the 
Presidency-towns Insolvency (Bengal Amendment) Act, 1936, of 
the investments made by the official assignee of sums received by 
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him in the realizition of insolvents’ estates, whether such balance 
or any part thereof bas been invested or not. 

(6) Subject to the provisions of sub-section (5), the provisions 
of sub-sections (z), (2) and (3) shall apply to all monies in the 
hands of the official assignee at the date of the commencement of 
the Presidency-towns Insolvency (Bengal Amendment) Act, 1936, 
and to all investments made by him before that dat>.” 


8. In section 112 of the said Act— 


(a) in sub-section (z), after the word “rules” the words, figures 
and letter “except in regard to those matters to which section 
112A applies” shall be inserted ; 

(4) in sub-section (2}— 

(#) in clause (a) after the word “percentages” the words “other 
than fees and percentages chargeable by the cfficial assignee” shall 
be inserted ; 


(i) clauses (4), (2), (e) (7), (g) (4), (G) and (s) shall be 


omitted, 


9. After section 112 of the said Act the following section shall 
be inserted, namely :— 


“traA. (z) The Local Government may make rules for 
Power of Local Cat !¥ing into effect the objects of tbis Act in 
Government to regard to those functions of the cfficial assignee 

make riles: which are discharged under the administrative 
control of the Local Government. 

(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for and regulate— 

(a) the fees and percentages to be charged by the official 
assignee for and in respect of proceedings under this Act and 
the manner in which the same are to be collected and account- 
ed for ; 

(4) the receipts, payments and accounts of the official assignee ; 

(c) the audit of the accounts of the official assignee’; 


(d) the security to be given by the official assignee and his | 


deputy or deputies ; 

(e) the distribution of work between the official assignee and 
his deputy or deputies ; ` 

(f) the conditions of service of the officers and servants of the 
official assignee ; 

(g) the payment by the Local Government of sums under 
sub-section (2) of section 82, or under section 82A or sec- 
tion 82B ; 
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(4) the repayment by the official assignee of sums under sec- 
tion 82C ; 

(i) the maintenance of an account by the official assignee 
under sub-seclion (z) of section 84A and the payments to be made 
into such account ; z ; 

(7) the investment of sums by the cfficial assignee under sub- 
section (2) of section 84A and the realization of such invest- 


“ments ; 


(2) the transfer and payment by the official assignee of the 
proceeds of investments to the authority referred to in sub-section 
(4) of section 844, and 

(¢) the transfer and payment by the official assignee of fees and 
percentages, and of commission cr other remuneration, to the 
authority referred to in section 125. 

(3) Rules made under this section shall be published in the 
local official Gazztte and shall thereupon have the same force and 
effect as if they had been enacted in this Act.” 


10. In section 1133 of the said Act, for the words “of 
this Part” the words and figures “of section 1r2” shall be subs- 
tituted. 


11. Section 125 of the said Act shall be renumbered as 
sub-section (z) cf that section and ‘after that sub-section 
as so renumbered the following eub-sections shall be added, 
namely :—~ 

“(2) The official assignee shall transfer and pay to such 
authority and in such manner and at such times as may be 
prescribed in this behalf all fees and percentages received 
by him after the commencement of the Presidency-towns In- 
solvency { Bengal Amendment ) Act, 1936, and the same shall 


. be carried to the account and credit of the Local Govern- 


ment. 


(3) Any percentages or commission or other remuneration” 
received by the official assignee if appointed as a trustee in a com 
position or as agent of another official assignee shall be similarly so 
transferred and paid by him”. 

12. Inrule 18 in the Second Schedule to the said Act for the 
words and brackets “(unless it is otherwise ordered)” the words and 
brackets “(unless it is otherwise ordered for reasons to be recorded 
in writing)” shall be substituted. 

Notes :—In 1923 the High Court Retrenchment Committee 
recommended that the Official Assignee should be a salaried 
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officor and that his salary and the cost of his office should be 
met from the fees and commission arising from the administration 
of insolvents’ estates. This proposal necessitated a detailed 
consideration of the future position of the Official Assignee and 
his staff both from the administrative and financial points of view 
and after consultation with tbe Higb Court, the Government 
decided that, while the judicial control of the. Official Assignee 
should remain with the High Court, the administrative control 
of this officer and his staff, should be transferred to the Local 
Government. The primary object of the present Act is to make 
provision for this transfer. 


BENGAL ACT XIX OF 1936. 


THE BENGAL NON-AGRICULTURAL LANDS ASSESSMENT 
ACT, 1936.* 


{ Published in the Calcutta Gasette of the 18th February, 1937.] 


An Act to provide for the proper assessment of land revenue or rent 
of certain lands not used for agricultural purposes. 


Whereas it is expedient to provide for the proper assessment 
of land-revenue of lands not used for agricultural purposes in 
temporarily settled estates and for the proper assessment of rent 
of such lands in estates which belong to the Government or are 
held kas by the Revenue authorilies ; ' 

And whereas the previous sanction of the Governor General 
has been obtained under sub-section (3) of Section 80A of the 
Government of India Act to the passing of this Act; 


It is hereby enacted as follows :— 


1. (z) This Act may be called the Bengal Non-agricultural 
Lands Assessment Act, 1936. 


(2) It shall come into force on such date as the Local Govern- 
ment may, by notification in the Caérutta Gasette, appoint. 


(3) It extends to the whole of Bengal outside the limits of the 
Ordinary Original Civil Jurisdiction of the High Court and to the 
following areas within the said limits :— 


* Received the assent of the Governor General on the sth February, 1937. 
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(#) the area on the left or Alipore side of Tolly’s Nala, and 

(ii) the area within the boundaries given in the Schedule. 

(4) Nothing contained in the Calcutta Land Revenue Act, 
1850, shall prevent the operation of the provisions of this Act 
in the areas specified in clauses (7) and (i) of sub-section (3). 


2. In tbis Act, unless there is anything repugnant in the 
subject or context— 


(z) “estate” means land included under one entry in any 
of the general registers of revenue-paying lands and revenue-free 
lands prepared and maintained under the law for the time being 
in force by the Collector and includes a part of, and any accretion 
to, an estate ; 


(2) “estate which belongs to the Government ” includes— 

(a) all Jands in which the Government have proprietary 
rights ; 

(4) all lands permanently leased to the Government ; and 

(c) all lands leased to the Government for not less than thirty 
years with a right of renewal of the lease ; 

(3) " incumbrance ” used with reference to a tenancy, means 
any lien, sub-tenancy, easement or other right or interest created 
by the tenant on his tenancy or in limitation of his own interest 
therein ; 


(4) “ ncn-agricultural land” means land which, at the time when 
an order is made under Section 3 in respect of the land is used for 
purposes not connected with agriculture or horticulture, irrespective 
of whether such land or any part thereof was originally leased for 
agricultural or horticultural purposes or not, but does not include— 

(a) a homestead to which the provisions of Section 182 of 
the Bengal Tenancy Act, 1885, apply. 

(4) subject to rules made under this Act, the site of any 
mosque, temple, church or other place of public worship or of 
any charitable institution, with the adjacent land appertaining 
thereto, 

(c) a burial-ground or burning-ghat, 

(d) that portion of a tank where water is stored or accumulates 
during any part of the year, 

(e) land ordinarily used for agricultural or horticultural pur- 
poses which is lying uncultivated, or 

(/) land in the districts of Darjeeling, Jalpaiguri or Chittagong 
which is used for purposes connected with the cultivation or 
manufacture of tea ; 


XXIII of 
1850, 


VIII of 
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(5) " prescribed ” means prescribed by rules made under this Act ; 

(6) “ roll ” means a roll prepared under clause (4) of Section 3; 

(7) “ the Regulation ” means the Bengal Land-Revenue Settle- 
ment Regulation, 1822 ; 


{8) “tenant of the highest degree” means a tenant who 
holds land directly under the Government or a tenant other than 
the Government who holds land directly under the proprietor of 
an estate ; -/ 

(9) all words and expressions used but not defined in this 
Act and used in the Bengal Tenancy Act, 1885, or the Transfer 
of Property Act, 188:, have the same meaniugs as in those Acts, 

3. When an order has been made under Section ror of the 
Bengal Tenancy Act, 1885, or under Section 4, in respect of any 
local area, estate, tenure or part thereof cf which a settlement of 
land-revenue is being or is aboul to be made, the Local Govern- 
ment may make an orcer directing the Revenue-officer, after 
recording under Section 102 of the said Act or under Section 4 
those particulars which are relevant, and after publishing“ the draft 
of the record-of-rights and disposing of any objections thereto in 
accordance with rules made by the Local Government under the 
Bengal Tenancy Act, 1885, or under this Act, as the case may 
be,— j ' 

(a) to estimate fair and equitable rents— 

(i) for all, or any class of, tenants of all or any non-agricul- 
tural lands, and 

(ii) for all or any non-agricultural lands which are held Ahas 
by a landlord 

in such local area, estate, tenure or part, and = 

(6) to prepare in the prescribed form and manner a roll in 
which the rents so estimated, together with such other particulars 
as may be prescribed, shall be specified. 

4, (z) When a settlement of land-revenue is being or is 
about to be made. of any area to which the Bengal Tenancy Act, 
188s, does not, for the time being extend, the Local Government, 
if it thinks fit, may make an order directing that a survey be made 
and a record-ofrights be prepared by a Revenue-officer, in 
accordance with rules to be made by the Local Government in 
this behalf, in respect of all non-agricultural lands in such area. 

(2) Where an order is made under sub-section (7), the particu- 
lars to be recorded shall be specified in the order and may 
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include, either without or in addition to others, any of those 
‘particulars specified in Section 102 of the Bengal Tenancy Act, 
1885. 


§ The term “settlement of land-revenue” as used in 
Sections 3 and 4 includes a settlement of rent in an estate which 
belongs to the Government, 


6. In estimating a fair and equitable rent under section 3, 
the Revenue-officer shall take into consideration 

(a) the existing rent and the period during which it has 
remained without enhancement ; 

(4) the rent generally paid to the Government or to any other 
landlord for non-agricultural lands with similar advantages or of 
a similar description in the vicinity ; 

(c) the market value of the land imme liately before the order 


‘under section 3 was made ; 


(d) the rent which would be payable if the rate were fixed at 
not more than four per cent. of such market value ; 

(¢) the special conditions and incidents, if any, of the tenancy ; 
and 

(f) any cost incurred in making any improvement in respect of 
the land or in converting it for the purposes for which it was used at 
the time when the order under section 3 was mide: 

Provided that the rent estimated under this section shall not 
be enhanced during a period of not less than thirty years. 

7. Notwithstanding anything contained in the Bengal Tenancy 
Act, 1885, when an order has been made under section 3 directing 
a Revenue-officer to estimate fair and equitable rents in respect 
of any non-agricultural lands in a local area, estate, tenure or 
part thereof-— : 

(a) the rents of such non-agricultural lands shall not be settled 
under Part II of Chapter X of the said Act, and 

(2) where any of such non-agricultural lands are comprised 
in a tenancy which includes agricultural lands, the Revenue- 
officer shall— i 

(7) divide the tenancy so as to constitute separate tenancies 
for the non-agricultural and the agricultural lands ; 

(ii) apportion the existing rent between the tenancies so con- 
stituted ; 


(jii) estimate fair {and equitable rents for the non-agricultural 
lands under the provisions of this Act ; 
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(čv) in an area to which the Bengal Tenancy Act, 1885, extends vi of 


for the time being, settle the rent of tbe agricultural lands under 
Part II of the said Cbapter ; and 


(v) make such consequential changes in the record-of-rights 
as may be necessary. 


8. (z) When a roll has been prepared the Revenue-officer 
shall cause a draft of it to be published in the prescribed manner 
and for the prescribed period, and shall consider any: representa- 
tions made in regard to any entry therein or omission therefrom 
during the period of publication, and shall dispose of such repre- 
sentations according to such rules as the Local Government may 
make. 


(2) The Revenue-officer may, of his own motion or on the 
application of any party aggrieved, at any time before the roll is 
confirmed under section 9 revise any entry therein ; 

Provided that no such entry shall be revised until reasonable 
notice has been given to the parties concerned to appear ‘and be 
heard in the matter. 


9. (r) When all representations have been disposed of under 
section 8, the Revenue-officer shall submit the roll to the pres- 
cribed Revenue authority for confirmation with a full statement 
of the grounds of his proposals and a summary of the representa- 
tions (if any) which he has received. 


(2) Such authority may confirm the roll, with or without amend- 
ment, or may return it for revision ; 

Provided that no entry shall be amended, or omission supplied, 
until reasonable notice bas been given to the parties concerned 
to appear and be heard in the matter. 


(3) After confirmation by such authority the Revenue-officer 
shall cause the date of confirmation to be published in the pres- 
cribed manner and thereafter the roll shall be open to inspection 
at such place and times as may be prescribed. 


\ 
10. Ina temporarily settled estate— 


(a) the rents specified in any roll for the tenants of the highest 
degree and for any lands held &4as by the proprietor or other 
person with whom the estate is settled, together with 


(2) the assets of any lands not included in a roll 

shall, notwithstanding anything contained in the regulation, 
be deemed to be the assets of the estate for the purpose of assessing 
the land-revenue. 


1885. 


6on 


Effect of estimate 
of fair rents in 
estate held has 
by Revenue 
authorities, 


Effect of estimate 
of fair rents in 
estate belonging to 
the Government. 


Abatement of 
amounts payable 
in t of lands 
le or used for 
residential 
purposes, 


THE CALCUTTA LAW JOURNAL. [Von LXV, 


11. (z) In an estate which is held &has by the Revenue ` 
authorities under section 3 of the Regulation, the Collector may 
realise from any tenant of the highest degree, a sum not exceeding 
the amount of the rent specified in the roll for a tenant of the 
highest Gegree in reepect of the land. 


(2) If a tenant of the highest degree does not agree, within such 
period as may be prescribed in this behalf, to pay the sum referred 
to in Sub-section (z), the Collector may realise from any other 
person who is a tenant of the highest degree in respect of the land 
or from the under-tenant who holds the land directly under a tenant 
of the highest degree a sum not exceeding the amount of the rent 
specified in the roll for the tenant of the highest degree : 


Provided that where such land is held by two or more under- 
tenants the proportionate amount payable by each such under- 
tenant shall be determined by the Collector in accordance with such 
rules as the Local Government may make in this behalf. 


(3) If any such under-tenant does not agree to pay the sum 
which he is liable’ to pay under sub-section (2), the provisions of 
that sub-section shall be applicable mutatis mutandis to the reali- 
sation of the said sum or any part thereof from his under-tenants 
or, if any of them do not agree to pay, from under-tenants of any 
lower degree successively. 

(4) Any sum payable by a tenant or under-tenant under this 
section shall be paid periodically at such times and in such manner 
as may be prescribed, and such payment shall be deemed to bea 
complete discharge to the tenant or under-tenant for all rent for 
the land, payable by him under any subsisting contract, for the 
period in respect of which the payment is made. 

12 (z) In an estate which belongs to the Government the 
rents specified in the roll for the tenants of the highest degree shall 
be binding on tenants of that degree, and shall be payable to the 
Government with effect from such date as may be prescribed. ? 

(2) If a tenant of the highest degree does not agree, within such 
period as may be prescribed in this behalf, to pay any rent which 
he is liable to pay under sub-section (z), the provisions of sub» 
sections (2), (3) and (¢) of section 11 shall, stutatis mutandis, be 
applicable. 


18. Notwit hstanding anything contained elsewhere in this 
Act— 
(z) where land has been leased to or used by any person for 


residential purpo ses, then, so long as the land or any part thereof is 
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occupied for such purposes by such person or any of his successors 
by inheritance, asa tenant of the highest degree, the Collector 
shall allow an abatement of the amount payable under section 11 or 
secuion 12 in respect of such land or part. The amount of such 
abatement shall be determined by the Collestor and shall not be 
leas than two-thirds of the difference between— 

(a) the amount of the rent which was payable before the order 
under section 3 was made, and 

(4) the amount payable according to the roll, by a tenant of the 
highest degree in respect of such land or part ; 

(2) where such land has been transferred by sale, gift or mort- 
gage and the transferee is in occupation of the land or any part 
thereof for residential purposes, as a tenant of the highest degree, 
such transferee shall be deemed, for the purposes of clauses (7), to 
be the person to whom such land or part, asthe case may be, was 
leased for residential purposes ; 


(3) for the purposes of section ro, the rent specified in the roll 
for a tenant of the highest degree shall be deemed to be modified 
in accordance with the provisions of clauses (z) and (2) in any case 
in which such tenant would be entitled to an abatement if the land 
were ircluded in an estate to which the provisions of section 11 or 
section 12 are applicable. 

14, Nothing in any contract made before or after the 
commencement of this Act shall affect the provisions of sections 11 
and 12. 

15. Except as expressly provided by this Act the rents speci- 
fied in the roll shall not be binding on any landlord or tenant. 


16. (z) Any person who is aggrieved by any entry in or 
omission from a roll prepared in respect of lands in an estate which 
is held &#as by the Revenue authorities under section 3 of the 
Regulation or in an estate which belongs t> the Government may 

*appeal to the prescribed Revenue authority and from the decision 
of such authority to the Board of Revenue, in the manner and 
within the period prescribed in this behalf. 


(2) No Civil Court shall annul or alter any decision of a 
Revenue-Officer, a Revenue authority or the Board of Revenue 
made under this Act, except as provided in section 17, 


17. (z) Any person who is aggrieved by any entry in or 
omission from a roll prepared in respect of lands in an estate which 
is held Adas by the Revenue authorities under section 3 of the 
Regulation or in an estate which belongs to the Government may 
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institute a suit in the Civil Court which would have jurisdiction to 
entertain a suit for the possession of the land to which the entry 
relates or in respect of which the omission was made. 


(2) Such suit must be instituted within six months from the date 
of confirmation of the roll or from the date of the certificate of 
final publication of the record-of-rights, whichever is later, or, if an 
appeal has been presented under section 16, within three months 
from the date of the disposal of such appeal. 


(3) Such suit may be instituted on any of the following grounds, 
and on no others, namely :— 


(a) that the land is not liable to the payment of rent ; 

(4) that the relation of landlord and tenant does not exist ; 

(c) that in the record-ofrights the land has been wrongly 
recorded as part of a particular estate or tenancy or wrongly 
omitted from the lands of an estate or tenancy ; 


(d) that in the record-of-rights’ there has been any omission of 
an under-tenant or such under-tenant has been wrongly recorded as 
holding the land rent-free ; 

(6) that in the record-of-rights the special conditions and 
incidents of the tenancy have not been recorded, or have been 
wrongly recorded ; 

(f) that in the record-of-rights any right of way or other easement 
attaching to the land has not been recorded or has been wrongly 
recorded ; 


(g) that the land has been wrongly recorded in the roll as non- 
agricultural land ; l 

(4) that there has been an omission to estimate fair and equit- 
able rents in respect of any land under this Act. 


(¢) When a Civil Court has passed final orders or a decree 
under this section it shall notify the same to the Collector. . e 


18. The Secretary of State for India in Council shall not be 
made a defendant in a suit instituted under section r7 unless the 
Government is interested as landlord or tenant. 


19. When an order bas been made under section 4 directing 
the preparation of a record-of-rights, then, subject to the provisions 
of section 17, a Civil Court shall not entertain, any suit or appli- 
cation for the alteration of the rent or the determination of the 
status of any tenant in the area to which the record-of-rights applies 
until after the final publication of the record-of-rights . 
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20. No suit shall be brought in any Civil Court in respect of eens at Civil 


any order directing the preparation of a record-of-rights under Courts regarding 
7 A . . . . . raton 
section 4 or in respect of the framing, publication, signing or attesta- Mai ofrighta 


tion of such a record or any part of it. under section 4. 


- 24. Any sum payable to the Government under section 11 or Recovery of 

: . sums due. 
section 12 shall be recoverable as an arrear of land-revenue. 

22. When a tenancy is sold in consequence of the provisions Passing of right, 

7 * z $ . title and interest 

of section 21 the purchaser shall take the right, title and interest of of tenant in sales. 
the tenant in the tenancy free from any incumbrance created after 
the final publication of the record-of-rights. 


28. Any person whose interests are affected by a sale referred Application to 
to in section 22 may apply to the Collector to set aside the sale on set aside sale. 
his depositing within thirty days from the date of sale— 


(a) for payment to the Government, the amount for the recovery 
of which the sale was held, with costs ; and 

(6) for payment to the purchaser as compensation, a sum equal 
to five psr cent, of the purchase money ; 
and if the deposit is duly made within the said period the Collector 
shall thereupon make an order setting aside the sale. 

24, The Revenue-officer may, at any time, correct any 

. bova fide clerical mistake in or omission from the roll and shall 

make such alterations inthe same as may be necessary to give 
effect to any decision under sub-section (zr) of section 16 or sub- 
section (7) of section 17. 

25, A notification in the Calcutta Gasetle of an order under Notification o 
section 3 or of an order under section 4 shall be conclusive evidence tion 3 or section 4 


that the order has been duly madé. ee 


26. (z) The Local Government may, after previous publica- Rules. 
tion, make rules for carrying our the purposes of this Act. 


Correction of roll. 


(2) In particular, and without prejudice to the generality of the 
"foregoing power, such rules may provide for all or any of the 
following matters, namely :— 


(a) the determination of the classes of schools, hospitals, dispen- 
saries, or other institutions, which shall be deemed to be charitable 
institutions, and of the adjacent lands which shall be deemed to 
appertain to a place of public worship or charitable institution, for 
the purposes of clause (4) of sub-section (4) of section 2 ; 

(4) the disposal of objections under section 3 ; 

(c) the form of a roll under clause (4) of section 3, the manner 
of preparing the same and the particulars to be specified therein ; 
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(d) the manner of making a survey and preparing a record-of- 


tights under section 4, and the procedure to be followed and the 


powers to be exercised by Revenue-officers under that section ;, 

(e) carrying out the purposes of section 6; 

(f) the division of a tenancy and the apportionment of the rent 
under clause (4) of section 7 ; 

(g) the manner and period of publication of a draft roll under 
sub-section (z) of section 8 ; 

(4) the disposal of representations under sub-section (z) of 
section 8 ; 

(i) the appointment of the Revenue authority referred to in 
sub-section (z) of section 9 ; 

(j) the publication of the date of confirmation of a roll under 
sub-section (3) of section 9 and the place and times of inspection of 
such roll ; 

(k) the periods referred to in sub-section (2) of section 12 and 
sub-section (2) of section 12 ; 

(4) the determination by the Coilector of the proportionate 
amounts payable by under-tenants under sub-section (2) of 
section II. 


(m) the time and manner of payment of a sum referred to in 
sub-section (¢) of section1z and of a similar sum uncer sub. 
section (2) of section 12; - 


(#) ‘the date from which the rent shall be payable to the Guvern- 
ment under sub-section (z) of section 12; and 


(o) the appointment of the Revenue authority referred to in 
sub-section (Z) of section 16, the manner of presentation of appeals 
to such authority and the Board of Revenue and the periods within 
which such appeals must be presented under the said sub-section. 


THE SCHEDULE. 


BOUNDARIES OF THE AREA REFERRED TO IN CLAUSE (ti) OF 
SUB-SECTION (3) OF SECTION I. 


From a point situated on the “water line” of the left or Alipore 
side of Tolly’s Nala at the west side of Kidderpore Bridge, thence 
crossing the Nala along the west side of Kidderpore Bridge to the 
north bank of Tolly’s Nala and then along the west side of Kid- 
derpore Road to a point 330 feet from Kidderpore Bridge, then 
along the west side of St. George’s Gate Road’ to its junction with 
Clyde Row, thence along the south side of Clyde Row to a point 
situated on the west side of Napier Road 124 feet fromthe south- 
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east corner of the compound of Marine House, thence along the 
eastern wall of the compound of Marine House to the north-east 
corner of the compound of Marine House, then along the northern 
wall of the compound of Marine House to the water-line of the 
river Hooghly on the south side of Takta Ghat, then along the 
water-line of the river Hooghly to its junction with Tolly’s Nala, 
then crossing Tolly’s Nala in a direct line to the Alipore side of 
Tolly’s Nala and thence along the water-line of the Alipore side of 
Tolly’s Nala to the starting point at the west side of Kidderpore 
Bridge. 

Explanation.—The expression “water-line’ means the moving 
edge of the water wherever it may be at any time. 

Notes :—Though Bengal Regulation VII of 1822 gives suff- 
cient authority for the settlement of revenue, the Regulation does not 
specifically distinguish between agricultural and non-agricultural 
lands, Furthermore, that Regulation contemplates the adjust- 
ment of relationship between landlord and tenant at the time of 
settlement of the revenue with the object of equalizing the public 
burthens. 

Under the Bengal Tenancy Act, 1885, though settlement of fair 
rent is provided for in agricultural lands, non-agricultural lands 
are specifi cally excluded from the operation ofthe sections deal- 
ing with settlement of fair rent. It has been found with the 
growth of towns that lands originally leased as agricultural holdings 
have wholly or partly ceased to be used for agricultural purposes. 
In order to secure the proper revenue on such lands ‘without in- 
terfering with cotracts made between parties, which, in so far 
as the rent is concerned, could not legally extend beyond the term 
of the settlement made by the Government, it was necessary to 
make clear provisions for the assessment of revenue on such lands 
and to make such assessments legally binding on the Government’s 
“direct ten ants either in a Government estate or in an estate held 
khas on account of recusancy of the proprietors. 


The object of the present Act is to provide a means of secu- 
ring the proper assessment on such lands without undue interference 
with liberty of contract. 

It provides for 

(1) the proper assessment of land-revenue of lands not used 
for agricultural purposes in temporarily settled estates and 

(2) the proper assessment of rent of such lands in estates 
which belong to the Government or are held 4/as by the Revenue 
authorities. 
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Mossamat Bibi Marim v. Surajmal: ~ 


Death of the applicant. for leave to sue in Jorma pauperis—Sudstitn- 
. tion of heirs——Heirs, if enlitled to proceed with the application. 

The plaintiffs’ application for leave to sue in forma pauperis 
was contested by the defendant. Immediately before the hearing 
of the matter one of the plaintiffs died and the applicants asked 
for time for substitution of the deceased heir. Against the order 
of the Subordinate Judge rejecting. the application, this application 
in revision was made, 

The question for decision: was whether the plaintiffs had a 
right to apply for substitution of the heirs of the deceased 
plaintiff. 

Held, (ger Agarwala and Madan, JJ} ih revision, that it 
was open to legal representatives to continue the proceedings as 
a suit by substitution, on payment of the court fee or else filing a 
fresh application for leave to sue as & pauper. 

Lalit Mohan Mandal v. Satish Chandra Das (1) distinguished. 


` Kaveri Subbiah v, Yabarsu Bala Sundara Boyamma (2) 
followed, 


B. Re ` 


a) (1906) I, L. R. 33 Calc, 1163; 4C. L. J 234. 
(a) (1927) I. L.R 51 Mad. 697.: 


The Calcutta Law Journal 
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NEW ENACTMENTS. 


The following Act of the Indian Legislature received the assent 
of the Governor General on the 4th March, 1937, and is hereby 
promulgated for general information :— 


ACT VIII OF 1937.* 


(INDIAN LEGISLATURE) 


An Act further to amend the Code of Civil Procedure, 1909, 
Jor certain purposes 


WHEREAS it is expedient further to amend the Code of Civil 
Procedure, 1908, for the purposes hereinafter appearing ; It is V of 1908. 
hereby enacted as follows :— 


Short title 1. (z) This Act may be called the Code of Civil Procedure 


and com- 
mence- (Amendment) Act, 1937. 


aa (2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, ý 
appoint, i 
Insertion 2. After section 44 of the Code of Civil Procedure, 1908, the yo 1908, 
na following section shall be inserted, namely :— 
44A in Act 
V of 1908. 


Execution “44A. (r) Where a certified copy of a decrée of any of the 

passed by superior Courts of the United Kingdom or any reciprocating terri- 
+g tory has been filed in a District Court, the decree may be executed 

Kingdom in British India as if it had been passed by the District Court, 


reciproca- (2) Together with the certified copy of the decree shall be filed 
a certificate from such superior Court stating the extent, if any, to 
which the decree has been satisfied or adjusted and such certificate 
shall, for the purposes of proceedings under this section, be conclu- 
sive proof of the extent of such satisfaction or adjustment. 
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(3) The provisions of section 47 shall as from the filing of the 


certified copy of the decree apply to the proceedings of a District 
Court executing a decree under this section, and the District Court 
shall refuse execution of: any such decree, if it is-shown to the 
satisfaction of the Court that the decree falls within any of .the 
exceptions specified in clauses (a) to (/) of section 13. 

Explanation r.—‘Superior Courts,’ with reference to the United 


- Kingdom, means the High Court in England, the Court of Session 


Amend. 
ment of 
rule 22 of 
Order XXI 
of the First 
Schedule 
of Act V 
of 1908. 


in Scotland, the High Court in Northern Ireland, the Court of 
Chancery of the County Palatine of Lancaster and the Court of 
Chancery of the County Palatine of Durham. 

Explanation 2.—‘Reciprocating territory’ means any country, 
or territory, situated in any part of His Majesty’s Dominions or in 
India, which the Governor General in Council may, from time to 
time, by notification inthe Gazette of India, declare to ‘be reci- 
procating territory for the purposes of this section; and ‘superior 
Courts,’ with reference to any such territory, means such Courts as 
may be specified in the said notification. 

Explanation 3.—‘Decree, with reference toa superior Court, 
means any decree or judgment of such Court under which a sum of 
money is payable, not being a sum payable in respect of taxes or 
other charges of a like nature or in respect ofa fine or other 
penalty, and - 

(a) with reference to superior Courts in the United Kingdom, 
includes judgments given and decrees made in any Court in appeals 
against such decrees or judgments, 

but 

(2) in no case includes an arbitration award, even if such award 
is enforceable as a decree or judgment. ” 


3. In rule 22 of Order XXI of the First Schedule of the Code 
of Civil Procedure, 1908, in 1(4) after the words “ party to the 
decree” the following shall be inserted, namely :— 

“or where an application is made for execution of a decree filed 
under the provisions of section 44.A.”- 


Notes :—The object of the present Actisto provide for the 
enforcement in British India of judgments obtained in the United 
Kingdom and in other notified parts of His Majesty’s dominions. 

With the same object in view, on the 27th February, 1924, the 
Government of India introduced a Bill to amend the Code of Civil 
Procedure, 1908, as part of a reciprocal arrangement the other part 
of which consisted of the extension to British India of the provj- 


V of 1908. 
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sions of Part II of the Administration of Justice Act, 1920, under 
which the judgments of superior Courts in India would become 
enforceable inthe United Kingdom. The Select Committee to 
which the Bill was referred expressed the opinion that the Bill 
would not ensure a fair measure of reciprocity. The difficulty arose 
from the fact that under the British Act reciprocity could only be 
applied to judgments of “ Superior Courts” and most of the British 
Indian Courts of unlimited civil jurisdiction would not have come 
within the meaning of the term “ Superior Courts” as used in that 
Act. No amendment of the Indian Bill could have altered that 
position and ‘for this reason the Bill was dropped. 

‘Since then, the position has been altered by the passing of the 
Foreign Judgments (Reciprocal Enforcement): Act, 1933 which 
provides for the extension of Part I thereof to His Majesty’s domi- 
nions outside the United Kingdom by an order in Council, and also 
leaves it to the order in Council to specify the Courts which shall 
be deemed as “ Superior ” within the meaning of the Act. The 
Government of India ascertained that the Lord Chancellor had no 
objection to the Act being applied to all Indian Courts possessing 
unlimited original civil jurisdiction. This removed the obstacle 
which stood in the way of legislation in 1925 andthe present Act 
substantially embodies the provisions of the old Bill with some 
modifications necessitated by the terms of the new English Act. It 
adds a new section, viz. section 44A to the Code of Civil Procedurs 
and amends Rule 22 of Order XXI of the First Schedule of the 
said Code. 





The following Act of the Indian Legislature received the assent 
of the Governor General on the 4th March, 1937, and is hereby 
promulgated for general information :— 

ACT IX OF 1987.¥ 
(INDIAN LEGISLATURE) 


An Act further to amend the Code of Civil Procedure, 1908, 
Sor certain purposes. 


Wueneas itis expedient further to amend the Code of Civil 
Procedure, 1908, for the purposes hereinafter appearing ; It is V of 1908. 
hereby enacted as follows :— 
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41. This Act may be called the Code of Civil Procedure 
(Second Amendment) Act, 1937. 


2. In the proviso to sub-section (z) of section 60 of the Code 
of Civil Procedure, 1908,— 


(a) for clauses (4) and (#) the following clauses shall be substi- 
tuted, namely :— 

“ (4) the wages of labourers and domestic servants, whether 
payable in money or in kind ; and salary to the extent of the first 
hundred rupees and one-half the remainder of such salary ; 

(i) the salary of any public officer or of any servant of a railway 
company or local authority to the extent of the first hundred 
rupees and one-half the remainder of such salary : 

Provided that, where the whole or any part of the portion of 
such salary liable to attachment has been under attachment, 
whether continuously or intermittently for a total period of twenty- 
four months, such portion shall be exempt from attachment until 
the expiry ofa further period of twelve months and, where such 
attachment has been made in execution of one and the same decree, 
shall be finally exempt from attachment in execution of that 
decree ;” 

(4) in clause (4), for the figures “1897 ” the figur.s “1925” shall 
be substituted ; 

(c) for clause (/) the following clause shall be substituted, 
namely :— 

“(/) any allowance forming part of the emoluments of any 
public officer or of any servant of a railway company or local 
authority which the Governor General in Council may by noti- 
fication in the Gazette of India declare to be exempt from attach- 
ment, and any subsistence grant or allowance made to any such 
officer or servant while under suspension ;” 

(d) the Explanation at the end shall be re-numbered as 
Explanation z and, to the Explanation asso re-numbered the 
following words shall be added, namely :— 

“ and in the case of sslary other than salary of a public officer 
or a servant of a railway company or local authority the attachable 
portion thereof is exempt from attachment until it is actually pay- 
able ” ; and 


(¢) after the 2xf/anation as so renumbered the following 


Explanation shall be added, namely :— 
“ Explanation 2.—In clauses (4) and (#), ‘salary’ means the total 
monthly emoluments, excluding any allowance declared exempt 
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from attachment under the provisions of clause (/) derived by a 
person from his employment whether on duty or on leave.” 

8. The amendments made by section 2 shall not have effect in 
respect of any proceedings arising out of any suit instituted before 
the first day of June, nineteen hundred and thirty-seven. 

Notes :—This is one of Acts which have been added to the 
Statute Book asa result/of the recommendations of the Royal 
Commission on Labour. ‘The Commission drew attention to the 
indebtedness prevailing among certain classes of workers and ex- 
pressed the view that this was due mainly to the credit enjoyed by 
them and the facilities afforded to the creditors by the law relating 
to the attachment of salaries. With a view to reducing credit, the 
Commission recommended that the wages and salaries of workmen 
receiving less than Rs. 300 a month should be entirely exempted 
from attachment. Enquiries made by the Government in consulta- 
tion with Local Governments afforded justification for action on 
the lines suggested by the Commission and in particular revealed a 
serious state of indebtedness among certain classes of Government 
employees. 

The present Act amends section 60 of the Code of Civil Pro- 
cedure by providing 


(1) That the wages of all labourers and domestic servants and - 


salary to the extent of the first bundred rupees and one-half of 
the remainder, should be totally exempt from attachment. 

(2) That the pay of servants of Government, Railway compa- 
nies and local authorities should be exempt to the extent of 
the first Rs. roo and one-half of the remainder, and 


- -(3) That while the attachable portion of the pay of servants of 
Government, Railway Companies and local authorities should re- 
main as at present liable to continuous attachment the period of 
attachment should be restricted as follows, viz. that after a debtor's 

° pay has been attached for a total period of two years (in one or 
more periods), no further attachment should be possible in favour 
of the same decree or in favour of any other decree until twelve 
months have elapsed. 

The Act also takes away the privileged position of co-operative 
Societies under the proviso to sub-clause (iii) under clause (i) of 
the proviso to sub-section (r) of section 60, and places leave allow- 
ances and salary on duty in exactly the same position as regards 
‘attachment. It also gives to the Governor General in Council 
power to exempt certain allowances from attachment, the object 
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This ; “Act would not apply to any Torea arising out of aay 
suit instituted before rst June, 1937. 
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The following Act of the Indian Legislature received the assent 
of the Governor G2neral on the roth March, 1937, and is hereby 
promulgated: for general information : meo ` 
ACT No. XIJ oF 1937." 


(INDIAN LEGISLATURE) 


An Act to amend the Contempt of Courts Act, 1926, fora > ` 


tettain purpose. 

WHEREAS it is expedient. to amend the Contempt of Courts Act, 
1926, for the purpose, hereinafter, appearid ; It is hereby enacted as 
follows :— ra f 

1. This Act may be called dhe: Gontemgt of Courts (Amend. 

ment) Act, 1937- 

2. In the preamble to the Contempt of Courts Act, ee 
(hereinafter referred to as the said Act), the word “subordinate ” 
shall be omitted. i 

3. To section 3 of the said Act the following proviso shall be 
added, namely :— oy 4 oe 

“Provided further that notwithstanding anything elsewhere 


contained in any law no High Court shall topina ‘a. sentence in ` 
excess of that specified in this section for any ` contempt either in 


respect of itself or of a Court subordinate to it.” 

Notes :—This Act is the outcome of the decision of a special 
Bench of the Lahore High Court in the case of Harakishen Lal 
v. The Crown (I. L. R. 18 Lab. 69). It has been held by the 
Lahore High Court in this case that the power of punishment , 
provided in section 3 of the Contempt of Courts Act, 1926 
(XII of 1926) relates ‚tə the contempt of “subordinate courts 
and that it has no application to the contempt of the High Court 
itself, to punish which it possesses inherent power to pass a .sen- 
tence without regard to the limit of six months. The. original 
intention of the enactment of section 3 was to restrict the powers 


„of High Courts in the punishment of any contempt whether of 


themselves or of Courts subordinate to them, The peant Act 
makes this intention clear. 
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